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PART    III. 

OF    SPECIAL    PROCEEDINGS    OF    A    CIVIL 

NATURE. 


PRELIMINARY  PROVISIONS. 

Section  106S.  Parties,  how  designated. 

1064.  Judgment  and  order  same  meaning  as  in  ciyil  actions. 

1 063.  The  party  prosecuting  a  special  proceeding  Parties, 
may  be  known  as  the  plaintiff,  and  the  adverse  party  '^•^ 
as  the  defendant. 

NoTB, — "An  action  is  an.  ordinary  proceeding  in  a 
Comt  of  justice,  by  which  one  party  prosecutes  another 
for  the  enforcement  of  a  right,  the  redress  or  prevention 
of  a  wrong,  or  the  punishment  of  a  public  offense.''— 
Sec.  22  of  this  Code,.  Vol.  I,  p.  18.  ''Sveiy  othec 
remedy  is  a  special  proceeding." — Sec.  28  of  this  Oodot 
Vol.  I,  p.  15.    See,  also,  Sec.  577,  ante. 

1064.  A  judgment  in  a  special  proceeding  is  the  Jadc^nt, 
final  determination  of  the  rights  of  the  parties  therein.  JJJJJj^^  „ 
The  definitions  of  a  motion  and  an  order  in  a  civil  ^^ 
action  are  applicable  to  similar  acts  in  a  special  pro- 
ceeding. 

Note. — "  Eveiy  direction  of  a  Ooort  or  J^dge  made 
or  entered  in  writing,  and  not  included  in  a  judgment, 
is  denominated  an  order.  An  application  for  an  order 
ia  a  motion.''— Sec.  1003  of  this  Code. 
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*      TITLE  I. 

Off  TOilte  OP  BEVIEW,  MANDATE,  AND  PROHIBITION. 

^.  \I%\'Chaptbr  L   Writ  of  review. 

n.  Writ  of  mandate. 
m.   Writ  of  prohibition. 
IV.  Writs  of  revieWy  mandate,  and  prohibition 

may  issue  and  be  heard  at  chambers. 
V.  Hules  of  practice  and  appeals. 


•  ••••• 

•  •  • 


Writ  of 

reWew 

defined. 


When  and 
by  what 
Conrts 
granted. 


CHAPTER    I. 

WRIT  OF  BEVIBW. 

« 

Sbctiok  1067.  Writ  of  review  defined. 

1068.  When  and  by  what  Courts  granted. 

1069.  Application  for,  how  made. 

1070.  The  writ  to  be  directed  to  the  inferior  tribunal,  etc. 

1071.  Contents  of  the  writ. 

1072.  Proceedings  in  inferior  Court  may  be  stayed,  or  not. 

1073.  Service  of  the  writ. 

1074.  The  review  under  the  writ,  extent  of. 

1075.  A  defective  return  of  the  writ  may  be  perfected. 

Hearing  and  judgment. 

1076.  Copy  of  judgment  must  be  sent  to  the  inferior  tribunal. 

1077.  Judgment  rolls. 

1067.  (§  455.)  The  writ  of  certiorari  must  here- 
after be  known  as  the  writ  of  review. 

1068.  (§  456.)  A  writ  of  review  may  be  granted 
by  any  Court,  except  a  Police  or  Justice's  Court,  when 
an  inferior  tribunal,  Board,  or  officer,  exercising  judi- 
cial ftmctions,  has  exceeded  the  jurisdiction  of  such 
tribunal,  Board,  or  officer,  and  there  is  no  appeal,  nor, 
in  the  judgment  of  the  Court,  any  plain,  speedy,  and 
adequate  remedy. 

Note.— 1.  "Whkk  the  Writ  lisb.— Certiorari  lies 
only  in  those  cases  in  which,  in  the  exercbe  of  judicial 
ftmctions,  an  excess  of  jurisdiction  has  occurred,  and 
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in  which  there  is  no  appeal,  etc.    Unless  the  case  be 
brought  .within  both  of  these  conditions,  the  writ  must 
be  dismissed.— Bennett  vs.  Wallace,  Jan.  Term,  1872; 
Barber  vs.  San  Francisco,  Jan.  Term,  1872;  Yena- 
wine  vs.  Bichter,  April  Term,  1872;  People  ts.  County 
Judge  of  San  Francisco,  40  Oal.,  p.  479.    Certiorari 
lies  to  annul  an  order  of  a  Justice  of  the  Peace  grant- 
ing a  new  trial,  upon  his  own  motion. — Winter  ts. 
Fitzpatrick,  85  Cal.,  p.  269.    If  the  defendant  appeals, 
the  County  Court  has  no  jurisdiction  to  inquire  into 
errors  committed  to  the  injuiy  of  the  people«  who  have 
not  appealed,  and  if  it  does,  certiorari  lies. — ^Morley  ts. 
Elkins,  87  Cal.,  p.  454.    The  writ  will  lie  to  review  the 
action  of  the  Board  of  Supervisors;  otherwise,  their 
action  would  be  beyond  control.— People  vs.  Super- 
visors, 8  Cal.,  p.  59;  Hastings  vs.  City  and  County  of 
San  Francisco,  18  Cal.,  p.  49;  Murray  vs.  Board  of 
Supervisors  of  Mariposa  County,  23  Cal.,  p.  492.    A 
Board  of  Supervisors  has  no  jurisdiction  to  reject  an 
official  bond,  except  for  the  reasons  that  it  is  not  in  form 
and  substance  in  compliance  with  the  requirements  of 
the  statute,  or  is  not  executed  by  sufficient  and  respon- 
sible sureties.    Certiorari  lies  when  the  Board  exceeds 
that  jurisdiction. — Miller  vs.  Board  of  Supervisors  of 
Sacramento  County,  25  Cal.,  p.  94.    A  plaintiff  SQUght 
to  enjoin  a  sale  of  personal  property  under  an  execu- 
tion issued  upon  a  judgment  recovered  against  him  in 
a  Justice's  Court,  on  the  ground  that  the  summons  was 
never  served  on  him,  and  therefore  that  the  Justice 
never  acquired  jurisdiction  of  his  person.   It  was  held: 
that  if  the  time  for  appeal  had  elapsed  he  could  apply 
to  the  County  Court  for  a  writ  of  certiorari,  and  thus 
review  the  action  of  the  Justice  in  rendering  the  judg- 
ment, so  far  as  the  question  of  jurisdiction  is  concerned. 
Comstock  vs.  Clemens,  19  Cal.,  p.  78.    An  order  pun- 
ishing for  contempt,  which  does  not  specify  on  its  face 
wherein  the  contempt  consisted,  will  be  reversed  on 
certiorari.— Ex  Parte  Field,  1  Cal.,  p.  187;  see,  also, 
People  vs.  Turner,  1  Cal.,  p.  152.    C.  obtained  a  judg- 
ment against  H.  in  the  County  Court,  for  the  restitu- 
tion of  certain  lands;  defendant  appealed  to  the  Dis- 
trict Court,  where  the  judgment  was  affirmed;  and  the 
defendant  again  appealed  to  the  Supreme  Court,  where 
both  judgments  were  reversed,  and  the  cause  remanded 
to  the  District  Court  for  fUrther  proceedings.    After 
the  remittitur  was  filed   in  the   District  Court,  the 
County  Court  issued  a  mandamus  commanding  the 
Clerk  to  issue  a  writ  of  restitution,  pursuant  to  the 
original  judgment  in  that  Court;  and,  on  the  petition 
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of  H.,  a  certiorari  was  issued,  to  remove  the  proceed- 
ings to  the  Supreme  Oourt.  Held:  that  the  writ  of 
certiorari  was  the  proper  remedy;  that  the  judgment 
to  be  enforced  having  been  reversed  by  the  Supreme 
Court,  the  County  Court  exceeded  its  jurisdiction  in 
issuing  the  mandamus.— Clary  rs.  Hoagland,  5  Cal., 
p.  476.  The  decision  of  the  Board  of  Delegates,  in  the 
case  of  contested  election  for  Chief  Engineer,  is  a  judi- 
cial decision,  and  subject  to  review  on  certiorari.  The 
extent  of  such  review  is  to  inquire' whether  the  Board 
has  exceeded  its  jurisdiction.  —  Whitney  vs.  Board 
Delegates  S.  F.  Fire  Department,  14  Cal.,  p.  479.  As 
to  how  far  the  proceedings  of  Boards  of  Supervisors 
are  judicial,  and  hence  reviewable  on  certiorari,  and 
how  far  and  when  legislative,  and  hence  not  so  to  be 
reviewed,  discussed. — Robinson  vs.  Board  of  Super- 
visors of  Sacramento,  16  Cal.,  p.  206. 

2.  When  the  Writ  will  not  lie. — Certiorari  can 
only  issue  to  an  inferior  officer  or  tribunal  exercising 
judicial  functions.  The  act  to  be  reviewed  must  be 
judicial  in  its  character.  The  apx>ointment  of  a  mem- 
ber of  the  Board  of  Supervisors  by  a  County  Judge  iB 
not  a  judicial  act. — People  vs.  Bush,  40  Cal.,  p.  S44. 
Certiorari  does  not  lie  to  annul  an  order  merely  erro- 
neous but  not  void. — People  vs.  Klkins,  40  Cal.,  p.  642. 
If  the  County  Court  refuses  to  hear  an  appeal  in  a 
criminal  case  for  the  reason  that  no  statement  has  been 
made,  it  is  error,  but  cannot  be  reviewed  on  certio- 
rari.—Morley  vs.  Elkins,  37  Cal.,  p.  454.  A  writ  to 
the  Board  of  Supervisors,  on  the  ground  of  want  of 
jurisdiction,  is  premature,  if  taken  before  the  action  of 
the  Board. — Wilson  vs.  Supervisors,  3  Cal.,  p.  386. 
The  writ  is  not  the  proper  remedy  if  there  has  been  no 
excess  of  jurisdiction.— Cutter  vs.  Stark,  7  Cal.,  p.  244. 
Nor  where  the  party  has  an  adequate  legal  remedy  by 
appeal.— Clary  vs.  Hoagland,  13  Cal.,  p.  178;  People 
vs.  Shephard,  28  Cal.,  p.  115. 

3.  Gekeballt.- The  jurisdiction  of  the  Supreme 
Court  on  an  appeal  from  the  judgment  of  a  District 
Court,  in  certiorari,  does  not  depend  upon  the  amount 
in  controversy. — Winter  vs.  Fitzpatrick,  36  Cal.,  p. 
269.  An  appeal  lies  fW)m  the  judgment  of  a  District 
Court  in  an  action  for  a  mandate,  writ  of  review,  or 
quo  warranto. — Brewster  vs.  Hartley,  37  Cal.,  p.  15. 
A  Justice  of  the  Supreme  Court  cannot  issue  the  writ 
of  certiorari,  nor  can  the  writ  issue  at  chambers;  it 
must  issue  upon  the  order  of  the  Court. — Smith  vs. 
City  of  Oakland,  40  Cal.,  p.  481.  Under  this  Code  the 
Supreme  Court  is  always  open  and  in  session  fbr  the 
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purpose  of  issuinf;  writs  of  certiorari,  etc.  See  Sees* 
48  and  65,  ante,  and  Sec.  1108,  post.  See,  also,  notes 
to  Sees.  48,  57,  and  85,  of  this  Code. 

1069.  (§  457.)     The  application  must  be  made  on  ^w]^^ 
affidavit  by  the  party  beneficially  interested,  and  the  ^^w  made. 
Court  may  require  a  notice  of  the  application  to  be 

given  to  the  adverse  party,  or  may  grant  an  order  to 
show  cause  why  it  should  not  be  allowed,  or  may 
grant  the  writ  without  notice. 

Note. — For  cases  bearing  upon  the  question  as  to 
who  is  the  party  beneficially  interested,  see  note  to 
Sec.  867  of  this  Code,  Vol.  I,  p.  205;  see,  also,  note  to 
Sec.  1066,  ante. 

1070.  (§  458.)    The  writ  may  be  directed  to  the  The  writ  ito 

^  '  *'  be  directed 

inferior  tribunal,  Board,  or  officer,  or  to  any  other  per-  ^f*^^, 
son  having  the  custody  of  the  record  or  proceedings  to  S^l?"***' 
be  certified.    When  directed  to  a  tribunal,  the  Clerk, 
if  there  be  one,  must  return  the  writ  with  the  tran- 
script required. 

1 07 1 .  (§  459.)    The  writ  of  review  must  command  Cont^te  of 

^  '  the  writ 

the  party  to  whom  it  is  directed  to  certify  fully  to  the 
Court  issuing  the  writ,  at  a  specified  time  and  place,  a 
transcript  of  the  record  and  proceedings  (describing 
or  referring  to  them  with  convenient  certainty),  that 
the  same  may  be  reviewed  "by  the  Court;  and  requir- 
ing the  party,  in  the  meantime,  to  desist  from  further 
proceedings  in  the  matter  to  be  reviewed. 

NoTB.— If  the  Board  of  Equalization  do  not  take 
down  and  preserve  the  evidence  in  the  matter  of  equal- 
ization, and  have  the  same  filed  with  their  Clerk,  the 
evidence  cannot  he  certified  hy  the  Clerk  in  his  return 
to  a  writ  of  certiorari.  He  can  return  only  a  transcript 
of  such  documents,  orders,  etc.,  as  remain  of  record  or 
on  file  in  his  ofiice.  It  is  not  made  the  Clerk's  duty  to 
^  take  down  or  preserve  the  evidence. — Central  P.  B.  B. 

Co.  vs.  Placer  County,  32  Cal.,  p.  582;  same  vs.  same, 
84  Cal.,  p.  862.  But  see,  under  the  revenue  law  of  the 
Codes,  Sees.  8872  to  8682  of  the  Political  Code. 
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ftoowd-  1072.     (§  460.)    K  a  stay  of  proceedings  be  not 

&wrt°may    iiitended,  the  words  requiring  the  stay  mnst  be  omit- 

orno^*^    ted  from  the  writ;   these  words  may  be  inserted  or 

omitted,  in  the  sound  discretion  of  the  Court,  but  if 

omitted,  the  power  of  the  inferior  Court  or  oflBicer  is 

not  suspended  or  the  proceedings  stayed. 

SwTioeof  1078.  (§  461.)  The  writ  must  be  served  in  the 
same  manner  as  a  summons  in  civil  action,  except  when 
otherwise  expressly  directed  by  the  Court. 

NoTX. — For  manner  of  serving  summons,  see  Sees. 
410,  411, 412,  418,  and  415,  of  this  Code. 

The  review       1074.     (§  462.)     The  rcvicw  upon  this  writ  cannot 

under  the 

writ,  extent  be  extended  further  than  to  determine  whether  the 

efl 

inferior  tribunal,  Board,  or  oflBicer  has  regularly  pur- 
sued the  authority  of  such  tribunal,  Board,  or  officer. 

Note.— Mere  irregularity  intervening  in  the  exercise 
of  an  admitted  jurisdiction—mere  mistakes  of  law  com- 
mitted in  conducting  the  proceedings  in  an  inquiiy 
which  the  tribunal  had  authority  to  entertain,  are  not 
to  be  considered  in  certiorari — otherwise  that  writ 
would  be  turned  into  a  writ  of  error. — C.  P.  B.  R.  Co. 
vs.  Board  of  Equalization  of  Placer  Go.,  April  Term, 
1872;  People  vs.  Bumey,  29  Cal.,  p.  459;  People  vs. 
DwineUe,  29  Cal.,  p.  632;  People  vs.  Board  of  Dele- 
gates of  the  S.  F.  Fire  Department,  14  Gal.,  p.  479; 
see,  also,  note  to  Sec.  1068,  ante.  A  judgment  ren- 
dered upon  appeal  by  the  County  Court  for  the  sum  of 
^00,  is  void.  Upon  certiorari  the  District  Court  can- 
not modify  the  judgment,  it  must  set  it  aside. — Will 
vs.  Sinkwitz,  89  Cal.,  p.  570. 

A  defective       1075.     (§  463.)     If  the  return  of  the  writ  be  defect- 

return  of 

thewrit      ive,  the  Court  may  order  a  further  return  to  be  made. 

mi^  be  '  •' 

perfected.     When  a  full  return  has  been  made,  the  Court  must 

hear  the  parties,  or  such  of  them  as  may  attend  for 

Hearing      that  purposc,  and  may  thereupon  give  judgment,  either 

judgment     afltoning  or  annulling,  or  modifying  the  proceedings 

below. 

Note.— Blair  vs.  Hamilton,  S2  Cal.,  p.  49;  C.  P.  R. 
R.  Co.  vs.  Placer  Co.,  82  Cal.,  p.  582;  same  vs.  same, 
34  Cal.,  p.  862. 
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1076.  (§  464.)    A  copy  of  the  judgment^  signed  Cowroftht 
by  the   Clerk,  must  be  transmitted  to  the  inferior  JJ^ftoUio 
tribunal,  Board,  or  officer  having  the  custody  of  the  triSunaL 
record  or  proceeding  certified  up. 

1077.  (§  465.)    A  copy  of  the  judgment,  signed  ^jj«™«°* 
by  the  Clerk,  entered  upon  or  attached  to  the  writ 

and  return,  constitute  the  judgment  roll. 

NoTE.—For  rules  of  practice  and  appeals,  see  Sees. 
1109  and  1110,  post.  For  costs,  see  Sees.  1022  and 
1024,  ante. 


CHAPTER  n. 

WRIT  OF  MANDATE. 


SxcTiOK  1064.  Mandate  defined. 

1085.  When  and  by  what  Ck>urt  issued. 
1036.  Writ,  when  and  upon  what  to  issue. 
'  1087.  Must  be  either  alternative  or  peremptory.    Substance. 

1068.  If  the  application  be  without  notice,  the  alternative 
writ  may  issue;  otherwise,  the  peremptoiy.  Notice 
and  default. 

1089.  The  adverse  party  may  answer  under  oath. 

1090.  If  an  essential  question  of  fiict  is  raised,  the  Court 

may  order  a  jury  trial. 

1091.  The  applicant  may  demur  to  the  answer,  or  counter- 

vail it  by  proof. 

1092.  Motion  for  new  trial,  where  made. 

1093.  The  Clerk  must  transmit  the  verdict  to  the  Court 

where  the  motion  is  pending,  after  which  the  hear- 
ing shall  be  had  on  motion. 

1094.  If  no  answer  be  made,  or  if  the  answer  raise  no 

material  issue  of  fieust,  the  hearing  must  be  before 
the  Court. 

1095.  If  the  applicant  succeed,  he  may  have  damages,  costs, 

and  a  peremptory  mandate. 

1096.  Service  of  the  writ. 

1 .  1097.  Penalty  for  disobedience  to  the  writ. 

1084.    (§  466.)    The  writ  of  mandamus  must  here-  Mandato 
*  after  be  designated  the  writ  of  mandate. 

2-. Vol.  II. 
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m«BMd  1086.  (§  467.)  It  may  be  issued  by  any  Ctourt, 
gj^  ex<^pt  a  Justice's  or  Police  Court,  to  any  inferior 
tribtiiial,  corporation,  Boatd,  or  person,  to  compel  the 
performance  of  an  act  which  the  law  specially  enjoins, 
as  iet  duty  resulting  fix)m  an  o£B.ce,  trust,  or  station;  or 
to  compeV  the  admission  of  a  party  to  the  use  and 
enjoyment  of  a  right  or  office  to  which  he  is  entitled, 
and  from  which  he  is  unlawfully  precluded  by  such 
inferior  tribunal,  corporation,  Board,  or  person. 

NoTB.— 1.  Demand  and  Refusal.— Performance 
must  be  requested  and  refused  before  the  writ  will 
issue.— People  vs.  Romero,  18  Cal.,  p.  89;  Orandall  vs. 
Amador  Co.,  20  Cal.,  p.  72;  Myers  vs.  City  of  Placer- 
ville,  1871.  If  a  county  is  compelled  to  subscribe  to 
the  stock  of  a  corporation  the  corporation  must  tender 
its  books  and  demand  the  subscription  before  it  can 
apply  for  a  mandate. — 0.  &  Y.  R.  R.  Co.  vs.  Plumas 
Co.,  37  Cal.,  p.  354. 

2.  When  the  Writ  will  lis.— Mandate  lies  to 
compel  the  performance  of  an  act  or  duty,  clearly 
enjoined  by  law,  where  the  pttriy  has  no  other  plain, 
speedy,  and  adequate  remedy. — ^Draper  vs.  Noteware, 
7  Cal.,  p.  267;  People  vs.  Bell,  4  Cal.,  p.  176;  Flayley 
vs.  Hubbard,  22  Cal.,  p.  36.  Mandate  lies  to  compel 
the  Governor  to  perform  a  ministerial  act,  required  by 
law,  but  not  included  within  the  constitutional  powers 
confided  to  his  discretion. — Harpending  vs.  Haight,  89 
Cal.,  p.  189;  McCauley  vs.  Brooks,  16  Cal.,  p.  11; 
Middleton  vs.  Low,  30  Cal.,  p.  596.  If  the  Street 
Superintendent  makes  an  abortive  attempt  to  make  a 
valid  street  assessment,  the  attempt  does  not  exhaust 
his  power, -and  mandate  lies  to  compel  him  to  act. — 
Himmelmin  Vs.  Coftan,  86  Cal.,  p.  411.  A  County 
Treasurer  may  be  compelled,  by  mandate,  to  pay  war- 
rants surrendered  according  to  law  for  redemption,  if 
there  is  money  in  the  Fund. — Day  vs.  Callon,  39  Cal., 
p.  593.  If  the  only  fund  under  the  charge  of  a  Board 
of  Supervisors  consists  of  legal  tender  notes  a  mandate 
will  not  issue  to  compel  them  to  pay  bonds  in  coin. — 
People  vs.  Cook,  89  Cal.,  p.  668.  When  a  Court 
reftises  to  act,  the  question  whether  its  refusal  was 
rightful  can  be  entertained;  but  when  it  acts,  its  pro- 
ceedings, however  erroneous,  cannot  be  reviewed  upon 
an  application  for  a  mandate. — Beguel  vs.  Swan,  89 
Cal.,  p.  411.  Mandate  to  a  District  Judge,  to  compel 
him  to  hear  and  determine  an  action  at  law,  when  he 
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had  keard  and  partially  determined  an  equitable  cause 
of  action  joined  with  it. — Green  vs.  De  la  Guerra,  Jan- 
uary Term,  1872.  Handate  to  compel  a  Board  of  Su- 
pervisors to  levy  a  sufficient  tax  to  pay  interest  on 
railroad  bonds  of  a  county.— Bobin son  vs.  Supervisors 
of  Butte  Co.,  April  Term,  1872.  Mandate  to  a  Justice 
of  the  Peace  to  compel  him  to  tax  the  fees  of  the 
District  Attorney  in  criminal  eases.  —  Pillsbury  vs. 
Brown,  and  Pillsbury  vs.  Martin,  October  Term,  1872. 
Where  the  defendant  appealed  from  an  order  grant- 
ing an  injunction,  and  then  disobeyed  the  injunction, 
and  plaintiff  asked  for  an  attachment  for  contempt, 
which  was  refiised,  on  the  ground  that  the  appeal  super- 
seded the  injunction,  held:  that  mandate  may  lie  to 
compel  the  District  Judge  to'  issue  the  attachment,  the 
plaintiff's  remedy,  by  appeal,  being  inadequate. — ^Mer- 
ced Mining  Co.  vs.  Fremont,  7  Cal.,  p.  130.  Where 
Supervisors,  in  the  exercise  of  their  discretion,  deter- 
mined after  hearing  the  evidence  that  a  ferry  had  not 
been  properly  kept,  and  therefore  granted  it  to  another, 
there  is  no  authority  to  interfere  with  their  determina- 
tion; but  when  they,  acting  under  mistake  of  law, 
award  the  license  to  another,  supposing  that  he  has 
succeeded  to  the  rights  of  the  owner  of  the  franchise, 
mandate  lies. — Thomas  vs.  Armstrong,  7  Cal.,  p.  287; 
Fall  vs.  Paine,  23  Cal.,  p.  302;  21  id.,  p.  668.  Man- 
date lies  to  compel  a  Court  to  restore  an  attorney  whose 
name  has  been  without  notice  stricken  from  the  rolls. — 
People  vs.  Turner,  1  Cal.,  p.  143.  Mandate  lies  to 
compel  the  Controller  of  State  to  account  to  a  member 
of  the  Legislature  for  the  daily  compensation  fixed  by 
law. — Fowler  vs.  Pierce,  2  Cal.,  p.  165;  McCauley  vs. 
Brooks,  16  Cal.,  p.  11.  To  compel  the  Judge  of  a 
District  Court  to  enter  judgment  on  the  report  of  a 
referee,  there  then  being  no  remedy  by  appeal.— Russell 
vs.  Elliott,  2  Cal.,  p.  246.  To  compel  the  Clerk  of  tie 
Common  Council  of  San  Francisco  to  make  publication 
of  notices  which  it  is  his  duty  to  publish. — Washing- 
ton et  al.  vs.  Page,  4  Cal.,  p.  388.  To  compel  the  Bo5ird 
of  Supervisors  to  issue  bonds  directed  by  law. — C.  N. 
R.  R.  Co.  vs.  Butte  Co.,  18  Cal.,  p.  671;  Napa  Val- 
ley R.  R.  Co.  vs.  Napa  Co.,  30  Cal.,  p.  435.  To  com- 
pel an  Assessor  to  find  property  subject  to  taxation. — 
People  vs.  Shearer,  30  Cal.,  p.  645.  To  compel  a  Court 
to  proceed  with  a  trial.- Rhodes  vs.  Craig,  21  Cal.,  p. 
419;  Purcell  vs.  McEune,  14  Cal.,  p.  231.  To  compel 
a  Judge  to  settle  and  sign  a  bill  of  exceptions.— People 
vs.  Lee,  14  Cal.,  p.  612.  To  compel  a  Judge  to  issue 
an  attachment  for  contempt  in  violating  an  ii\j  unction. 
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Ortman  ys.  Dixon,  9  Cal.,  p.  28.  To  compel  the  Gub- 
stitution  of  an  attorney. — Downer  vs.  Norton,  16  Cal., 
p.  436.  To  compel  the  Controller  to  issue  warrants 
when  directed  by  law.— McCauley  vs.  Brooks,  16  Cal., 
p.  11.  To  compel  a  Judge  to  appoint  Commissioners 
to  appraise  lands  sought  to  be  condemned. — ^Ex  Parte 
Spring  Valley  Water  "Works,  17  Cal.,  p.  132;  Lake 
Merced  Water  Co.  vs.  Cowles,  81  Cal.,  p.  215.  To 
compel  a  Justice  of  the  Peace  to  enter  a  judgment  of 
discontinuance.— Anderson  vs.  Pennie,  82  Cal.,  p.  265. 
To  compel  the  Supervisors  of  San  Francisco  to  appro- 
priate money  in  the  Treasury,  or  to  raise  funds  by  tax- 
ation to  pay  judgments  against  the  city. — People  vs.  S. 
F.,  21  Cal.,  p.  668.  To  compel  a  Tax  Collector  to  give 
a  receipt.— Perry  vs.  Washburn,  20  Cal.,  p.  318.  To 
compel  Judges  to  hold  Court,  and  county  officers  to 
keep  offices  at  the  county  seat. — Calaveras  County  vs. 
Brockway,  30  Cal.,  p.  325.  In  The  People  vs.  Ash- 
bury,  Oct.  Term,  1872,  the  decision  of  the  Supreme 
Court  was  as  follows: 

"  Upon  petition  of  the  Attorney  General  an  alterna- 
tive writ  of  mandamus  was  issued  and  served  upon 
the  respondent,  who  has  made  answer  thereto.  The 
cause  was  argued  and  submitted  for  decision  upon  the 
petition  and  the  answer,  no  essential  issue  of  ^ct  ap- 
pearing upon  the  record. 

'*  It  appears  that  on  the  first  day  of  July,  1872,  the 
Assessor  of  the  City  and  County  of  San  Francisco, 
having  completed  the  assessment  book,  delivered  it  to 
the  Clerk  of  the  Board  of  Supervisors,  and  that  among 
other  assessments  therein  appearing  were  the  following: 

'* '  No.  4^673 — Masonic  Savings  and  Loan  Bank,  as- 
sessed at  f365,000;  No.  4,578 — Savings  and  Loan  So- 
ciety, assessed  at  $7,968,740  40;  No.  4,577— Societie 
Fran^aise  d'Fpargnes,  ai^sessed  at  f4,957,583  73;  No. 
4,571 — German  Savings  and  Loan  Society,  assessed  at 
12^29,021;  No.  4,574— Odd  Fellows'  Savings  Bank,  as- 
sessed at  93,080,798;  No.  4,579— San  Francisco  Savings 
Union,  assessed  at  f4,227,940 ;  No.  4,572— Hibemia 
Savings  and  Loan  Society,  assessed  at  911)354,532;  No. 
4,157— Land  Mortgage  Union  of  California,  assessed  at 
133,916;  No.  4,294— Security  Savings  Bank,  assessed 

at  9313,962  77;  No. Humboldt  Savings  and  Loan 

Society,  assessed  at  9507,303.'    • 

**  The  Board  of  Supervisors,  sitting  thereafter  for  the 
purpose  of  equalizing  assessments,  entered  upon  its 
records  an  order  purporting  to  cancel  each  and  all  of 
these  enumerated  assessments,  and  on  the  next  day 
thereafter  the  Clerk  of  the  Board  delivered  the  assess- 
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ment  book  to  the  Auditor.  The  assessment  book,  as 
thus  delivered  to  the  Auditor,  was  verified  by  the  affi- 
davit of  the  Clerk  of  the  Board  in  the  manner  required 
by  law,  and  to  the  effect  that  all  the  alterations  directed 
by  the  Board  had  been  made  and  entered  thereon. 

''The  assessment  book,  as  thus  delivered  to  the 
Auditor,  showed  upon  its  fkce  the  fact  that  the  several 
assessments  above  enumerated  had  been  canceled,  or 
attempted  to  be  canceled,  upon  the  book,  by  the  order 
of  the  Board,  but  it  is  not  pretended  that  the  original 
entry  of  these  assessments  had  been  so  canceled,  or 
erased,  as  to  be  rendered  illegible  in  any  respect.  It 
appears  that  the  Auditor,  however,  in  making  up  the 
duplicate  assessment  book,  which  he  is  required  to  de- 
liver to  the  Tax  Collector,  refuses  to  copy  thereon  any 
of  these  enumerated  assessments,  on  the  ground  that 
he  has  no  authority  to  do  so.  It  is  urged  in  support  of 
the  correctness  of  this  position,  that  it  is  the  duty  of 
the  respondent,  as  Auditor,  in  making  up  the  copy  for 
the  Collector,  to  observe  and  follow  such  alterations  as 
appear  to  have  been  made  thereon  by  the  direction  of 
the  Board,  and  that  he  has  no  authority  to  disregard 
them  in  any  instance.  It  may  be  admitted  that  if  the 
alteration  appearing  to  have  been  made  by  the  Board 
be  one  within,  or  which  might  under  any  conceivable 
circumstances  be  within,  the  power  and  authority  of 
the  Board  to  make  upon  the  assessment  roll,  it  would 
be  the  duty  of  the  Auditor  to  observe  it  in  making  the 
duplicate  tax  book  for  the  use  of  the  Collector.  Thus, 
an  order  of  the  Board  increasing  or  reducing  the  valu- 
ation of  property  borne  upon  the  assessment  book  being 
the  determination  of  a  complaint  made  in  regard  to 
the  Assessor's  value  of  the  property,  under  Sees.  3673 
and  3674  of  the  Act,  could  not  be  properly  disregarded 
by  the  Auditor  in  subsequently  making  the  copy  of  the 
book,  or  adding  up  the  valuations  thereon.  He  could 
not  entertain  a  question  for  himself,  as  to  the  correct- 
ness or  incorrectness  in  point  of  law,  or  in  any  other 
respect,  of  the  action  of  the  Board  in  the  supposed 
case,  for  the  obvious  reason  that  by  the  sections  of  the 
statute  referred  to,  questions  of  mere  valuation  of  prop- 
erty assessed  are  for  the  Board  and  not  for  the  Auditor 
to  determine.  But  there  is  a  wide  difference  between 
the  case  supposed  and  that  actually  presented  here. 
While  it  is  the  duty  of  the  Auditor  to  observe  the  de- 
termination of  the  Board  as  to  matters  coming  within 
their  rightful  jurisdiction,  under  the  provisions  of  the 
statute  referred  to,  without  undertaking  for  himself  to 
correct  any  error,  real  or  supposed,  which  the  Board 
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may  have  committed  in  tlie  ezerciBe  of  thdr  jurifldio- 
tion,  it  18  no  less  hu  duty  to  disregard  any  order  or 
proceeding  of  the  Board  by  which  it  assumes  an  au- 
thority not  conferred  upon  it  by  the  law. 

'*  In  People  vs.  Board  of  Supenrisors  (No.  3,447)  we 
held,  and  accordingly  adjudged,  that  the  order,  now 
again  brought  forward  here,  to  sustain  the  action  of  the 
Auditor,  by  which  the  Board  assumed  to  remove  these 
assessments  from  the  Assessor's  book,  was  null  and 
void  in  the  absolute  sense,  because  the  statute  had  not 
eon/erred  authority  upon  the  Board  to  cancel  or 
strike  out  an  asseasmeni  utider  any  drcumstaneee* 
That  no  such  power  is  given  is  obvious,  upon  examina- 
tion of  the  Act  itselff  and  that,  unless  it  be  found  there, 
it  cannot  exist,  is  too  clear  to  require  argument. 

*'  The  order  being  a  mere  nullity,  is  of  course  to  be 
disregarded  altogether;  the  lines  or  marks  placed  upon 
the  assessment  roll,  and  intended  to  indicate  that  an 
assessment  found  thereon  has  been  canceled  or  set  aside 
by  order  of  the  Board,  are  nullities  also,  as  much  so  as 
if  placed  there  by  any  other  person  or  tribunal  not 
having  the  semblance  of  authority  to  alter  the  book  in 
that  respect. 

"This  view  disposes  of  the  case;  for,  upon  looking 
into  the  records,  we  do  not  find  such  a  case  presented 
as  would  justify  us  in  entering  upon  a  consideration  of 
the  constitutional  question  supposed  to  be  involved  and 
so  ably  argued  by  one  of  the  counsel  for  the  respondent. 

"  We  are  of  opinion  that  a  peremptory  writ  of  man- 
damus issue,  as  prayed  for,  returnable  on  the  31st  day 
of  October,  1872,  at  10  o'clock  a.  h." 

3.  When  the  Wbit  will  not  lib.— Mandate  will 
not  lie  when  there  is  any  other  specific,  speedy,  and 
adequate  remedy.— See  Sec.  1086  of  this  Ck>de;  Bige- 
low  vs.  Grove,  7  Cal.,  p.  138;  People  vs.  Olds,  3  Cal., 
p.  173.  Mandate  will  not  lie  to  compel  any  person  or 
tribunal  to  act  in  any  paiticular  manner,  when  such 
person  or  tribunal  is  vested  with  discretionary  power. 
If  the  person  or  tribunal  reftise  to  act,  the  writ  will  lie 
to  set  it  in  motion;  but  it  will  not  direct  what  decision 
shall  be  made,  nor  will  it  be  granted  after  action  has 
been  had,  for  the  purpose  of  reviewing  the  action. — 
People  vs.  Sexton,  24  Gal.,  p.  78;  McDougall  vs.  Bell, 
4  Cal.,  p.  177;  Tuolumne  Co.  vs.  Stanislaus  Co.,  6  Cal., 
p.  440;  People  vs.  Hubbard,  22  Cal.,  p.  84;  People  vs. 
Weston,  28  Cal.,  p.  640;  Pec^le  vs.  Pratt,  28  Cal.,  p. 
166;  Cariaga  vs.  Dryden,  27  Cal.,  p.  807;  Gas  Co.  vs. 
San  Francisco,  11  Cal.,  p.  42;  Hart  vs.  Johnson,  17 
Cal.,  p.  805;  Price  vs.  Sacramento  Co.,  6  Cal.,  p.  254. 
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If  the  County  Court  acts  in  a  matter  in  which  it  has 
final  jurisdiction,  mandate  will  not  lie  to  correct  the 
action,  even  thoug^h  it  is  erroneous. — Lewis  vs.  Bar- 
die, 35  Cal.,  p.  213.  A  mandate  will  not  issue  to 
compel  a  District  Judge  to  enter  the  name  of  peti- 
tioner, who  was  the  District  Attorney  of  Santa 
Clara  County,  as  attorney  of  record  in  a  cause 
pending  in  Court,  where  it  appears  that  since  the 
application,  the  petitioner  has  ceased  to  be  District 
Attorney,  and  the  action  has  been  disposed  of. — 
Harrington  vs.  Sawyer,  8d  Cal.,  p.  2B9.  A  man- 
date directed  to  a  person  who  acts  in  a  judicial  or 
deliberative  capacity  can  only  compel  a  performance 
of  that  duty  to  act;  the  officer  may  act  and  decide  in 
the  premises  to  the  best  of  his  judgment. — Francisco 
vs.  Manhattan  Ins.  Co.,  36  Cal.,  p.  283.  Mandate  does 
not  lie  to  compel  the  transfer  of  a  cause  from  a  State  to 
a.  Federal  Court.— Francisco  vs.  Manhattan  Ins.  Co., 
36  Cal.,  p.  283*  A  decision  on  motion  for  leave  to 
intervene  cannot  be  reviewed  on  an  application  for  a 
mandate. — People  vs.  Sexton,  87  Cal.,  p.  532.  Appli- 
cation of  Bllen  B.  Van  Yalkcnberg  for  a  mandate 
directing  the  Clerk  to  Begister  her  as  a  voter,  denied; 
Fourteenth  and  Fifteenth  Amendments  to  the  Federal 
Constitution  discussed. — Van  Yalkenberg  vs.  Brown, 
Januaiy  Term,  1872.  When  a  corporation  improperly 
revises  to  transfer  stock,  the  party  injured  has  an  amplci 
though  not  specific,  remedy  by  action,  and  for  that  rea- 
son mandamus  will  not  lie. — Kimball  vs.  Union  Water 
Co.,  Jul^^  Temit  1372.  Mandate  will  not  lie  to  compel 
a  Clerk  to  issue  execution  upon  a  simple  mopey  judg- 
mentr— the  remedy  is  by  motion  in  the  proper  Court. — 
Fulton  vs.  Hanna,  40  Cal.,  p.  278;  Goodwin  vs.  Glazer, 
10  Cal.,  p.  133.  The.  remedy  of  the  plaintifif,  when 
there  was  error  in  modifying  an  injunction,  is  by  appeal; 
mandate. does  not  lie  to  compel  the  issuance  of  at^h- 
ment  for  contempt. — ^Fremont  vs.  Merced  Mining  Co., 
9  CaL,  p.  18.  When  the  Board  of  Supervisors  of  a 
oounl^  have  canvassed  the  retom  of  an  election,  and, 
in  the  exercise  of  their  discretion,  declared  the  result 
of  an  elcEQtion  adversely  to  a  party  claiming  to  have 
been  elected*  mandate  will  not  lie  to  compel  the  Board 
to  issue  to  him  a  certificate  of  election.— Magee  vs. 
Board  of  Supervisors  of  Calaveras  Co.,  10  Cal.,  p.  876. 
Mandate  does  not  lie.  to  compel  Supervisors  to  order  a 
special  election  to  fill  vacancies  ia  the  offices  of  Assessor 
and  Sheriff*— Packard  vs.  Board  of  Supervisors  of 
Sante.  Barbain,  County,  U  Cal.,  p.  102.  Where  the 
JiMige  below  req^iirea  a  atM^n^nt  in  an  equity  case. 


16  Code  of  Civil  Peocedurb. 

and  the  attorney  does  not  object,  but  fails  to  furnish  it, 
and  in  consequence  thereof  the  Court,  on  motion  of  the 
plaintiff  for  Judgment  on  the  pleadinji^  and  verdict,  re- 
tasei  to  proceed  until  such  statement  is  furnished,  man- 
date does  not  lie. — ^Puroell  vs.  McKune,  14  Cal.,  p.  280. 
Mandate  does  not  lie  to  compel  an  inferior  Court  to 
enter  a  judji^ent  of  costs.  The  party  complaining 
may  appeal  or  bring  his  action  for  the  costs. — Peralta 
vs.  Adams,  2  Cal.,  p.  694.  Mandate  does  not  lie  to 
compel  a  Sheriff  to  make  a  deed  of  land  to  a  purchaser 
who  refuses  to  pay  the  purchase  money  on  the  ground 
that  he  is  entitled  to  it  as  oldest  judgment  and  execu- 
tion creditor;  especially  when  there  is  an  unsettled 
contest  as  to  the  priority  of  his  lien. — Williams  vs. 
Smith,  6  Cal.,  p.  91.  A  mandate  to  a  Board  of  Super- 
visors, to  issue  a  warrant  for  a  specified  sum,  is  irregu- 
lar; it  should  direct  them  to  audit  the  account  and 
issue  warrants  accordingly. — Tuolumne  Co.  vs.  Stanis- 
laus Co.,  6  Cal.,  p.  440;  Gas  Co.  vs.  Supervisors  of 
San  Francisco,  11  Cal.,  p.  42.  Mandate  does  not  issue 
to  comi>el  the  Court  below  to  enter  a  decree  upon  the 
report  of  a  referee;  the  remedy  is  by  appeal. — Ludlum 
vs.  Fourth  District  Court,  9  Cal.,  p.  12.  Mandate  does 
not  lie  to  compel  a  Court  to  enter  judgment  for  treble 
damages;  the  remedy  is  by  appeal. — Early  vs.  Manniz, 
16  Cal.,  p.  149.  Mandate  does  not  lie  when  a  District 
Court  refuses  to  transfer  an  indictment  for  murder 
I)ending  therein  to  another  District  Court  for  trial — ^the 
Legislature  having  passed  a  special  Act,  directing  said 
Court  to  transfer  said  indictnfcnt. — Smith  vs.  Judge  of 
the  Twelfth  District,  17  Cal.,  p.  647.  Nor  compel  a 
Court  to  proceed  with  the  trial  of  an  action  after  an 
order  has  been  made  changing  the  place  of  trial;  the 
remedy,  if  an  injury  is  sustained,  is  by  appeal  from 
the  final  judgment.— People  vs.  Sexton,  24  Cal.,  p.  78. 
Nor  for  the  enforcement  of  a  claim  against  a  county, 
which  has  been  presented  to  the  Board  of  Supervisors 
of  the  county,  and  by  them  rejected.  The  statute, 
authorizing  the  party  to  sue  the  county,  has  given  him 
a  plain,  speedy,  and  adequate  remedy  at  law.  The 
writ  belongs  only  to  such  as  have  legal  rights  to  enforce 
and  find  themselves  without  an  appropriate  legal  rem- 
edy.— Crandall  vs.  Amador  County,  20  Cal.,  p.  72.  A 
mandate  will  not  be  issued  by  the  Supreme  Court  to  a 
County  Judge,  commanding  him  to  recall  an  order 
made  after  final  judgment,  from  which  order  an  appeal 
could  have  been  taken.— People  vs.  Moore,  29  Cal.,  p. 
427.  The  constitutionality  of  the  first  section  of  the 
law  of  1861,  concerning  intelligence  offices  in  San 
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Francisco,  cannot  be  tested  in  a  proceeding  by  man- 
damus against  the  Board  of  Supervisors,  to  compel 
the  Board  to  issue  a  license  to  a  person  apply- 
ing therefor  under  the  Act. — Hall  vs.  Supervisors  of 
San  Francisco,  20  Cal.,  p.  591.  If  the  plaintiff  moves 
for  a  judgment  of  dismissal  at  his  costs,  and  the  mo- 
tion is  resisted  by  the  defendant,  and  denied  by  the 
Court,  a  mandate  will  not  be  issued,  commanding  the 
Judge  to  enter  a  judgment  of  dismissal.  If,  in  acting 
judicially,  the  Court  commits  an  error,  the  remedy 
is  by  appeal.— People  vs.  Pratt,  28  Cal.,  p.  166.  A 
judgment,  however  erroneous,  rendered  by  a  Court 
having  jurisdiction,  will  not  be  disturbed  by  man- 
date.— Cariaga  vs.  Dryden,  27  Cal.,  p.  307.  Mandate 
does  not  lie  to'compel  a  Sheriff  to  remove  from  posses- 
sion of  the  premises,  under  a  writ  of  restitution,  an 
occupant  who  was  not  a  party  to  the  action,  unless  it 
be  distinctly  shown  by  affidavits  that  his  possession 
was  acquired  under  the  parties  or  subsequent  to  the 
£ling  of  a  lis  pendens.  If  these  matters  are  left  in 
doubt  the  application  will  be  denied. — Fogarty  vs. 
Sparks,  22  Cal.,  p.  143.  If  notice  of  appeal  is  given 
from  an  order  of  a  Justice  of  the  Peace,  directing 
stolen  property  to  be  delivered  to  the  owner,  the 
County  Court  cannot  by  mandate  compel  the  Justice 
of  the  Peace  to  send  up  the  appeal  papers. — People 
vs.  Halloway,  26  Cal.,  p.  651.  The  Supreme  Court 
will  not  in  the  first  instance  issue  a  mandate  to  the 
Clerks  o{  the  District  Courts.  The  action,  or  the  re- 
fusal to  act,  of  the  Clerks,  in  actions  pending  in  the 
several  Courts  of  the  State,  can  only  be  reviewed  in 
this  Court  through  the  ruling — in  relation  to  such 
action  or  refusal — of  the  Courts  of  which  they  are  the 
ministerial  ofiicers. — Cowell  vs.  Buckelew,  14  Cal.,  p. 
640.  In  Stratton  vs.  Green,  Oct.  Term,  1872,  the  Court 
say: 

**  This  is  an  application  for  a  writ  of  mandamus  to  be 
directed  to  the  Controller  of  State  upon  the  following 
facts  agreed  by  the  parties: 

'*  *  1.  That  the  petitioner  now  is,  and  since  the  1st 
day  of  February,  1872,  has  been  a  member  of  the  Board 
of  Tide  Land  Commissioners,  duly  appointed,  qualified, 
and  acting  as  such; 

**  *  2.  That  the  respondent  now  is,  and  since  the  10th 
day  of  January,  1872,  has  been  Controllej  of  State, 
duly  elected,  qualified,  and  acting  as  such ; 

"  *  3.  That  the  salary  of  each  member  of  the  Board 


3— Vol.  II. 


18  Code  of  Civil  Procbdurb. 

of  Tide  Land  Commissioners  is  ^2,500  per  annum,  pay- 
able quarterly  out  of  the  General  Fund,  on  the  Ist  of 
January,  April,  October,  and  December,  respectively; 

'*  *  4.  That  the  salary  of  the  petitioner  for  the  quarter 
ending  October  1st,  1872,  amounting  to  9^25,  was  duly 
approved  by  the  State  Board  of  Tide  Land  Commis- 
sioners after  the  Ist  of  October,  1872; 

"  *  6.  That  afLer  such  salary  had  been  so  approved, 
the  Secretary  of  the  Commissioners  duly  certified  the 
approval  of  the  same  to  the  respondent  as  Controller; 

** '  6.  That  the  Legislature  failed  to  make  any  appro- 
priation for  the  payment  of  said  salary,  except  such  as 
is  to  be  fbund  in  the  Act  creating  the  office; 

**  *  7.  That  the  petitioner  has  demanded  of  the  re- 
,  spondent.  Controller,  that  he  draw  his  warrant  upon  the 

General  Fund  in  the  State  Treasury  in  favor  of  pe- 
titioner for  the  said  sum  of  ^25,  and  the  respondent 
has  refused  and  still  refuses  to  do  so.' 

'^  The  seventeenth  subdivision  of  Section  433,  Article 
VI,  of  the  Political  Code,  regulating  the  duties  of  the 
Controller  of  State,  is  as  follows:  *To  draw  warrants 
on  the  Treasurer  for  the  payment  of  moneys  directed 
by  law  to  be  paid  out  of  the  Treasury;  but  no  warrant 
must  be  drawn  unless  authorized  by  law  and  upon  an 
unexhausted  specific  appropriation  provided  by  law  to 
meet  the  same.  Every  warrant  must  be  drawn  upon 
the  fiind  out  of  which  it  is  payable,  and  specify  the 
service  for  which  it  is  drawn,  when  the  liability  ac- 
crued, and  the  specific  appropriation  applicable  to  the 
payment  thereof.' 

'*  Under  the  provisions  of  this  section  of  the  Code, 
the  authority  and  duty  of  the  Controller  of  State  to 
draw  a  warrant  upon  the  Treasurer  is,  in  the  first 
instance,  limited  to  those  cases  in  which  he  is  authorized 
by  some  law  to  do  so,  and  in  which  the  law  has  also 
provided  a  specific  appropriation  for  its  payment.  By 
a  specific  appropriation  we  understand  an  Act  by  which 
a  named  sum  of  money  has  been  set  apart  in  the  Treas- 
ury and  devoted  to  the  payment  of  a  particular  claim 
or  demand.  The  Act  of  1869-70  (p.  541),  in  its  sixth 
section,  provides  that  upon  the  production  of  the  certi- 
fied approval  of  the  State  Board  the  Controller  shall 
draw  his  warrant  upon  the  OeneraZ  Fund  for  the  pay- 
ment of  the  amount,  but  it  can  scarcely  be  claimed 
that  the  entire  '  General  Fund '  named  is  specially  ap- 
propriated by  the  Act  for  the  payment  of  this  particular 
claim.  If  it  has  been  so  appropriated  for  that  purpose, 
the  authority  to  draw  the  warrant  would  continue  until 
the  General  Fund  had  been  exhausted,  and  then,  ceas- 


Code  of  Civil  Procedure,  19 

ing  for  a  timei  would  revive  again  so  soon  as  other 
moneys  should  be  received  thereafter  into  that  Fund. 
The  Fund  upon  which  a  warrant  must  be  drawn  must 
be  one  the  amount  of  which  is  designated  by  law,  and, 
therefore,  capable  of  definitive  exhaustion — a  Fund  in 
which  an  ascertained  sum  of  money  was  originally 
placed,  and  a  portion  of  that  sum  being  drawn  an  un- 
exhausted balance  remains,  which  balance  cannot  be 
thereafter  increcised  except  by  further  legislative  ap- 
propriation. We  think  that  the  provisions  of  the 
section  of  the  Code  referred  to  were  intended  to  pre- 
scribe a  uniform  rule  of  official  conduct  for  the  Con- 
troller in  this  respect,  and  as  it  is  the  latest  expression 
of  the  legislative  will,  it  necessarily  displaces  and  by 
implication  repeals  the  provision  of  Sec.  6  of  the  Act 
of  1869-70  in  respect  to  his  duty  to  draw  the  warrant 
of  the  petitioner.  Our  attention  has  been  drawn  to  the 
case  of  McCauley  vs.  Brooks,  16  Cal.,  p.  11,  but  we 
prefer  the  rule  announced  here  in  tfte  earlier  case  of 
Kedding  vs.  Bell,  4  Cal.,  p.  333,  in  which  the  Act  of 
April,  1854  (in  almost  the  identical  words  of  the  Code), 
received  the  same  construction  as  that  we  place  upon 
them  as  found  in  the  Code. 

"  Mandate  refused." 

6.  Jurisdiction.— Supreme  Court.— Subds.  1  and  2 
of  Note  to  Sec.  43,  ante.  District  Courts.— Subd.  36  of 
note  to  Sec.  57,  ante.  County  Courts. — Subd.  11  of 
note  to  Sec.  85,  ante.  Judges  at  chambers. — Note  to 
Sec.  1108,  supra;  and  Sec.  66,  ante. 

6.  Gensbally. — An  appeal  lies  from  a  judgment  of 
the  District  Court,  in  an  action  for  a  mandate,  review, 
or  quo  warranto. — ^'^^wster  vs.  Hartley,  37  Cal.,  p.  16; 
Morley  vs.  Elkins,  37  Cal.,  p.  454.  Pendency  of  pro- 
ceedings in  quo  warranto  is  no  defense  to  an  action  for 
a  mandate. — 0.  &  V.  R.  R.  Co.  vs.  Plumas  County, 
37  Cal.,  p.  354.  On  an  application  for  a  mandate  by 
the  assignee  of  a  Sheriff's  certificate  of  sale  to  compel 
the  execution  of  a  deed,  the  question  whether  such  cer- 
tificate is  not  merged  in  a  deed  made  to  the  assignee  by 
the  execution  debtor  after  the  sale  cannot  be  tried. — 
People  vs.  Irwin,  14  Cal.,  p.  428.  The  distinction  be- 
tween writs  of  mandate  and  quo  warranto,  as  taken  in 
England,  is  not  abolished  in  this  State. — ^People  vs. 
Olds,  3  Cal.,  p.  178.  The  writ  is  not  abated  by  another 
action  for  the  same  cause.  —  Calaveras  County  vs. 
Brockway,  30  Cal.,  p.  325. 
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writj^hen       1086.     (§  468.)     The  writ  must  be  issued  in  all 

Swui.**^       cases  where  there  is  not  a  plain,  speedy,  and  adequate 

remedy,  in  the  ordinary  course  of  law.     It  must  be 

issued  upon  affidavit,  on  the  application  of  the  party 

beneficially  interested. 

Note. — 1.  Plain,  Speedy,  and  Adequate  Rem- 
edy.—See  Subd.  3  of  the  note  to  Sec.  1085,  ante.  The 
remedy  exists  unless  the  party  has  not  only  a  ppecific 
adequate  le^al  remedy,  but  one  competent  to  afford 
relief  upon  the  very  subject  matter  of  his  application. 
Fremont  vs.  Crippen,  10  Cal.,  p.  211;  7  id.,  p.  276.  A 
remedy  by  criminal  prosecution,  or  by  action  on  the 
case  for  neglect  of  duty,  will  not  supersede  that  by 
mandate,  since  it  cannot  compel  a  specific  act  to  bo 
done,  and  is,  therefore,  not  equally  convenient,  bene- 
ficial, and  eflTectual. — Fremont  vs.  Crippen,  10  Cal.,  p. 
211. 

2.  Party  Beneficially  Interested.— See,  gene- 
rally, note  to  Sec.  367  of  this  Code,  Vol.  I,  p.  205. 
In  an  application  for  a  mandate  to  compel  a  Board 
of  Supervisors  to  levy  a  tax,  the  county  into  whose 
Treasury  the  money  intended  to  be  raised  will  go,  can 
be  the  relator. — People  vs.  Alameda  County,  26  Cal., 
p.  641.  The  application  must  be  prosecuted  in  the 
name  of  the  real  party  in  interest,  and  if  the  name  of  the 
people  is  used,  and  the  people  have  no  interest,  and  the 
relator  alone  is  interested,  the, writ  will  be  denied. — 
People  vs.  Pacheco,  29  Cal.,  p.  210.  Linden  vs.  The 
Board  of  Supervisors  of  the  County  of  Alameda,  Oct. 
Term,  1872,  was  an  application  for  a  writ  of  mandamus 
to  require  the  Board  of  Supervisors  of  Alameda  County 
to  call  an  election  for  the  purpose  of  taking  a  vote  of 
the  people  upon  the  question  of  removing  the  county 
seat  from  San  Leandro  to  Oakland.  The  respondents 
objected  that  the  party  applying,  being  interested 
merely  as  a  voter,  in  common  with  other  citizens,  is 
not  beneficially  interested  within  the  meaning  of  the 
Practice  Act.  The  Court  say :  "  The  statute  (Pr.  Act,  p. 
468)  provides  that  the  writ  of  mandamus  shall  be  issued 
*  on  the  application  of  the  party  beneficially  interested.' 
This  necessarily  means  that  in  an  application  made  by 
a  private  party,  his  interest  must  be  of  a  nature  which 
is  distinguishable  from  that  of  the  mass  of  the  com- 
munity.— People  ex  rel.  Drake  vs.  Regents,  4  Mich., 
p.  98;  HcfiTner  vs.  Commonwealth,  28  Penn.  St.  B.,  p. 
108;  Sanger  vs.  County  Commissioners  of  Kennebec, 
25  Maine  B.,  p.  291.     The  party  applying  here  ap- 


Code  op  Civil  Pkocedure,  21 

pears  to  have  no  interest,  beneficial  or  otherwise,  other 
than  such  interest  as  each  one  of  the  fourteen  hundred 
and  fifty-one  persons  besides  himself  who  signed  the 
petition  to  the  Board  of  Supervisors  may  be  said  to  have. 
And  either  of  these  would  appear  to  have  no  other  or 
dififerent  interest,  beneficial  or  otherwise,  than  each  of 
the  four  thousand  and  sixty  persons  who  compose  the 
votinj]^  population  of  the  county.  The  interest  of  each 
and  all  of  them  is  only  the  general  interest  that  every 
citizen  has  in  the  proper  discharge  of  public  duties  con- 
fided by  law  to  public  officers.  Obviously,  this  is  not 
such  an  interest  as  would  support  an  application  by 
any  private  citizen  who  may  see  fit  to  volunteer  to  bring 
a  suit  in  behalf  of  the  public  interests;  otherwise  the 
result  might  be  some  four  thousand  suits,  successively 
brought  to  compel  the  performance  of  the  same  public 
duty  at  the  hands  of  the  Board.  It  was  suggested  at 
the  bar,  though  not  averred  in  the  record,  that  the  At- 
torney General  of  the  State  had  refused  to  permit  a 
proceeding  of  mandamus  to  be  instituted  in  the  name 
of  the  people.  Whether  this  be  so  in  point  of  fact  we 
have  no  means  of  determining;  it  is  hardly  to  be  sup- 
posed that  in  a  case  of  this  apparent  character,  where 
,  the  Board  seem  inclined  to  disobey  the  injunctions  of 

the  statute  in  a  matter  of  important  public  interest,  the 
Attorney  General  would  deem  it  his  duty  to  embarrass 
the  people  in  the  assertion  of  a  public  right,  by  with- 
holding his  sanction  to  the  necessary  proceedings  for 
that  purpose.  Demurrer  sustained.*'  An  application 
for  a  mandate,  properly  made  in  the  name  of  the  peo- 
ple, but  not  signed  Jt>y  the  Attorney  (General,  will  not 
be  dismissed  by  the  Supreme  Court,  if  the  Attorney 
General  unites  in  the  brief  in  support  of  the  application. 
People  vs.  Supervisors  of  S.  F.,  36  Cal.,  p.  595, 

3.  Form  of  Affidavit.— A  petition  for  a  man- 
date to  the  Controller  is  bad  if  it  fails  to  allege  that 
there  is  **  money  not  otherwise  appropriated  by  law," 
out  of  which  the  compensation  in  question  is  to  be  paid. 
Bedding  vs.  Bell,  4  Cal.,  p.  333;  Stratton  vs.  Green, 
Oct.  Term,  1872. 

1087.     (§  469.)     The  writ  may  be  either  alterna-  Writmast 

rr\  "®  either 

tive  or  peremptory.    The  alternative  writ  must  state  alternative 
generally  the  allegation  against  the  party  to  whom  it  ^^' 
is  directed,  and  command  such  party,  immediately 
after  the  receipt  of  the  writ,  or  at  some  other  speci- 
fied time,  to  do  the  act  required  to  be  performed,  or 
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to  show  cause  before  the  Court,  at  a  specified  time 
and  place,  why  he  has  not  done  so.  The  peremptory 
writ  must  be  in  a  similar  form,  except  that  the  words 
requiring  the  party  to  show  cause  why  he  has  not 
done  as  commanded  must  be  omitted,  and  a  return 
day  inserted. 

If  the  1 088.     (§  470.)     When  the  application  to  the  Court 

application  ,  ,  ,     , 

be  without   ig  made  without  notice  to  the  adverse  party,  and  the 

Dotice,  the  s.        j  ^ 

JirUmay^'*  writ  be  allowed,  the  alternative  must  be  first  issued; 
OTwueahe  but  if  the  application  be  upon  due  notice,  and  the 
p^'^'^pto^  writ  be  allowed,  the  peremptory  may  be  issued  in  the 
first  instance.  The  notice  of  the  application,  when 
Notice  and   ffivcn,  must  be  at  least  ten  days.     The  writ  cannot  be 

default         ^  '  •^ 

granted  by  default.  The  case  must  be  heard  by  the 
Court,  whether  the  adverse  party  appear  or  not. 

Note. — If  the  application  be  upon  notice,  the  Court 
may,  in  its  discretion,  issue  either  an  alternative  or  per- 
emptory writ  in  the  first  instance. — People  vs.  Turner, 
1  Cal.,  p.  143. 

The  ad-  1089.     (§  471.)     On  the  return  of  the  alternative, 

mayanawer  or  the  day  ou  which  the  application  for  the  writ  is 

under  oath.  "^  .  . 

noticed,  the  party  on  whom  the  writ  or  notice  has 
been  served  may  show  cause  by  answer,  under  oath, 
made  in  the  same  manner  as  an  answer  to  a  complaint 
in  a  civil  action. 

Note. — In  a  proceedinpf  against  a  Board  of  Super- 
visors, in  its  corporate  capacity,  to  procure  a  writ  of 
mandate,  the  answer  should  be  in  form  the  answer  of 
the  Board  in  its  aggregate  capacity;  the  answer  of  one 
or  more  than  one  of  the  Supervisors,  in  his  or  their 
own  name  or  names,  whether  as  Supervisors  or  other- 
wise, cannot  be  regarded  as  the  answer  of  the  Board, 
and,  on  motion,  will  be  stricken  out. — People  vs.  Super- 
visors of  San  Francisco,  27  Cal.,  p.  665.  A  motion  for 
judgment  on  the  pleading  is  equivalent  to  a  demurrer 
to  the  answer,  on  the  ground  that  it  does  not  state  facts 
sufficient  to  constitute  a  defense  to  the  action.  Objec- 
tions  which  are  required  to  be  taken  by  special  demur- 
rer, or  by  motion  to  strike  out,  will  be  disregarded  on 
such  motion. — People  vs.  Supervisors  of  San  Francisoo, 
27  Cal.,  p.  666.    In  proceedings  by  mandate  against  a 
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County  Treasurer,  to  compel  him  to  pay.  a  warrant 
drawn  upon  him  by  the  Auditor,  the  Treasurer  may 
e^iow  in  defense  that  the  warrant  is  founded  upon  a 
demand  not  leji^ally  chargeable  against  the  county. — 
Keller  vs.  Hyde,  20  Cal.,  p.  594;  Connor  vs.  Morris, 
28  Cal.,  p.  461. 

1090,  (§  472.)     J£  an  answer  be  made,  which  if«« 
raises  a  question  as  to  a  matter  of  feet  essential  to  the  If^^ 
determination  of  the  motion,  and  affecting  the  sub-  c^ort  ma? 
stantial  rights  of  the  parties,  and  upon  the  supposed  jSry  triaL 
truth  of  the  allegation  of  which  the  application  for  the 

writ  is  based,  the  Court  may,  in  its  discretion,  order 
the  question  to  be  tried  before  a  jury,  and  postpone  the 
argument  until  such  trial  can  be  had,  and  the  verdict 
certified  to  the  Court.  The  question  to  be  tried  must 
be  distinctly  stated  in  the  order  for  trial,  and  the 
county  must  be  designated  in  which  the  same  shall  be 
had.  The  order  may  also  direct  the  jury  to  assess  any 
damages  which  the  applicant  may  have  sustained,  in 
case  they  find  for  him. 

Note.— Calaveras  County  vs.  Brockway,  80  Cal.,  p. 
325;  People  vs.  Judge  Tenth  District,  9  Cal.,  p.  19; 
People  vs.  Harris,  9  Cal.,  p.  571. 

1091,  (§  473.)     On  the  trial,  the  applicant  is  not  The 
precluded  by  the  answer  from  any  valid  objection  to  JJ^^®™" 
its  sufficiency,  and  may  countervail  it  by  proof  either  JJaJtYiV^ii 
in  direct  denial  or  by  way  of  avoidance.  **  ^^  ^^^^' 

1092.  The  motion  for  new  trial  must  be  made  in  Motion  for 

new  trial* 

the  Court  in  which  the  issue  of  feet  is  tried.  ^^^ 

made. 
Note. — The  rule  "was  otherwise  under  the  old  Prac- 
tice Act. 

1093.  (§  475.)     K  no  notice  of  a  motion  for  a  new  ^It^*'^ 
trial  be  ffiven,  or  if  ffiven,  the  motion  be  denied,  the  thevSdiot 

°  °  ^  totheCourt 

Clerk,  within  five  days  after  rendition  of  the  vefdict  wherotiie 

^  -^  motion  is 

or  denial  of  the  motion,  must  transmit  to  the  Court  in  SftefjSioh 
which  the  application  for  the  writ  is  pending,  a  certi-  Sau  l?^* 
fied  copy  of  the  verdict  attached  to  the  order  of  trial;  motion. 
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Service  of 
the  writ. 


after  which  either  party  may  bring  on  the  argument 
of  the  application,  upon  reasonable  notice  to  the 
adverse  party. 

1094.  (§  476.)  K  no  answer  be  made,  the  case 
must  be  heard  on  the  papers  of  the  applicant.  If  an 
answer  be  made  which  does  not  raise  a  question  such 
as  is  mentioned  in  Section  1088,  but  only  such  matters 
as  may  be  explained  or  avoided  by  a  reply,  the  Court 
may,  in  its  discretion,  grant  time  for  replying.  If  the 
answer,  or  answer  and  reply,  raise  only  questions  of 
law,  or  put  in  issue  immaterial  statements,  not  aflfect- 
ing  the  substantial  rights  of  the  parties,  the  Court 
must  proceed  to  hear,  or  fix  a  day  for  hearing,  the 
argument  of  the  case. 

1095.  (§  477.)  If  judgment  b^  given  for  the  appli- 
cant, he  may  recover  the  damages  which  he  has  sus- 
tained, as  found  by  the  jury,  or  as  may  be  determined 
by  the  Court  or  referee,  upon  a  reference  to  be  ordered, 
together  with  costs;  and  for  such  damages  and  costs 
an  execution  may  issue;  and  a  peremptory  mandate 
must  also  be  awarded  without  delay. 

Note. — The  rule  of  the  Civil  Practice  Act  applies  to 
pleadings  and  proceedings  in  mandate,  and  the  Court 
may  grant  any  relief  consistent  with  the  case  made  by 
the  petition  and  embraced  within  the  issue,  although  it 
may  be  part  only  of  the  relief  demanded  in  the  peti- 
tion.—People  vs.  Supervisors  of  S.  F.,  27  Cal.,  p.  665. 

1096.  (§  478.)  The  writ  must  be  served  in  the 
same  manner  as  a  summons  in  a  civil  action,  except 
when  otherwise  expressly  directed  by  order  of  the 
Court.  Service  upon  a  majority  of  the  members  of 
any  Board  or  body,  is  service  upon  the  Board  or  body, 
whether  at  the  time  of  the  service  the  Board  or  body 
was  in  session  or  not. 

Note.— For  manner  of  serving  summons,  see  Sees. 
410,  411,  412,  413,  415,  of  this  Code. 
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1097.     (§  479.)     When  a  peremptory  mandate  has  Penalty  for 

,  X  I.        */  disobo- 

been  issued  and  directed  to  any  inferior  tribunal,  cor-  dience 

•^  'to  the  wnt. 

poration,  Board,  or  person,  if  it  appear  to  the  Court 
that  any  member  of  such  tribunal,  corporation,  or 
Board,  or  such  person  upon  whom  the  writ  has  been 
personally  served,  has,  without  just  excuse,  refused 
or  neglected  to  obey  the  same,  the  Court  may,  upon 
motion,  impose  a  fine  not  exceeding  one  thousand  dol- 
lars. In  case  of  persistence  in  a  refusal  of  obedience, 
the  Court  may  order  the  party  to  be  imprisoned  for  a 
period  not  exceeding  three  months,  and  may  make  any 
orders  necessary  and  proper  for  the  complete  enforce- 
ment of  the  writ.  If  a  fine  be  imposed  upon  a  Judge 
or  officer  who  draws  a  salary  from  the  State  or  county, 
a  certified  copy  of  the  order  must  be  forwarded  to  the 
Controller,  or  County  Treasurer,  as  the  case  may  be, 
and  the  amount  thereof  may  be  retained  from  the  sal- 
ary of  such  Judge  or  officer. 

Note. — For  rules  of  practice  and  appeals,  see  Sees. 
1109, 1110,  post.    For  costs,  see  Sees.  1022, 1024,  ante. 


CHAPTER  in. 

WRIT   OF   PROHIBITION. 


Section  1102.  Prohibition  defined. 

1108.  Where  and  when  issued. 

1104.  Writ  may  be  alternative  or  peremptory.    Form  of. 

1105.  Certain  provisions  of  the  preceding  Chapter  applicable. 

1102.    The  writ  of  prohibition  is  the  counterpart  Prohibition 
of  the  writ  of  mandate.    It  arrests  the  proceedings  of 
any  tribunal,  corporation,  Board,  or  person,  when  such 
proceedings  are  without  or  in  excess  of  the  jurisdiction 
of  such  tribunal,  corporation,  Board,  or  person. 

Note. — At  common  law  the  writ  of  prohibition  was 
issued  by  a  superior  Court,  directed  to  the  Judge  of  and 

4^VoL.  II. 
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parties  to  a  suit  in  an  inferior  Ck>urt,  commanding 
them  to  cease  from  the  prosecution  of  the  same,  upon 
a  suggestion  that  the  cause  originally,  or  some  collat- 
eral matter  arising  therein,  does  not  belong  to  that 
jurisdiction,  but  to  the  cognizance  of  some  other  Court. 
.3  Black.  Com.,  p.  112;  2  H.  Black.  R.,  p.  533.  Or 
when  the  inferior  Court  having  jurisdiction  is  attempt- 
ing to  proceed  by  rules  differing  fVom  those  it  ought  to 
have  observed.— Buller's  N.  P.,  p.  219.  Or  when  by 
the  exercise  of  its  jurisdiction  the  inferior  Court  would 
defeat  a  legal  right.— 2  Chitty's  Pr.,  p.  355. 

Where  and  11 03.  It  may  be  issued  by  any  Court  except  Police 
iasaed.  q^  Justice's  Courts,  to  an  inferior  tribunal,  or  to  a  cor- 
poration. Board,  or  person,  in  all  cases  where  there  is 
not  a  plain,  speedy,  and  adequate  remedy  in  the  ordi- 
nary course  of  law.  It  is  issued  upon  affidavit,  on  the 
application  of  the  person  beneficially  interested. 

Note.— 1.  Jurisdictiok.- The  Supreme  Court  has 
original  jurisdiction  in  prohibition. — Tyler  vs.  Hough- 
ton, 25  Cal.,  p.  26.  Or  it  may  use  the  writ  in  aid  of 
its  appellate  jurisdiction.— People  vs.  Turner,  1  Cal., 
p.  143. 

2.  Affidavit.— The  affidavit  must  state  that  the 
affiant  has  either  knowledge  or  information  as  to  the 
matters  stated  in  the  petition. — Cariaga  vs.  Dryden,  30 
Cal.,  p.  244. 

3.  Person  Beneficially  Interested. — See  Subd. 
2  of  note  to  Sec.  1086,  ante. 

Writ  may         1104.    The  writ  must  be  either  alternative  or  per- 

bo  altorna* 

tiveorper-  emptorv.    The  alternative  writ  must  state  generally 

emptory.  tr       j  o  j 

the  allegation  against  the  party  to  whom  it  is  directed, 
and  command  such  party  to  desist  or  refrain  from 
further  proceedings  in  the  action  or  matter  specified 
therein,  until  the  further  order  of  the  Court  from  which 
it  is  issued,  and  to  show  cause  before  such  Court,  at  a 
specified  time  and  place,  why  such  party  should  not  be 
absolutely  restrained  from  any  further  proceedings  in 
such  action  or  matter.  The  peremptory  writ  must  be 
in  a  similar  form,  except  that  the  words  requiring  the 
party  to  show  cause  why  he  should  not  be  absolutely 
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restrained,  etc.,  must  be  omitted  and  a  return  day 
inserted. 

1105.    The  provisions  of  the  preceding  Chapter,  Certain 
except  of  the  first  four  sections  thereof,  apply  to  this  ^^J^^^,,^ 
proceeding.  •  fepttie. 

Note.— For  rules  of  pleading,  see  Sees.  1109,  1110, 
post.    For  costs,  see  Sees.  1022, 1024,  ante. 


CHAPTER  IV. 


WRITS  OF  REVIEW,  MANDATE,  AND  PROHIBITION  MAY  ISSUE 

AND   BE   HEARD   AT   CHAMBERS. 

Section  1108.  V^rits  of  review,  mandate,  and  prohibition  may  issue 

and  be  heard  at  chambers. 

1108.     (§  653.)     Writs  of  review,  mandate,  and  wntsof 
prohibition  may  be  issued  by  any  three  of  the  Jus-  mln^U, 
tices  of  the   Supreme  Court,  or  by  any  District  or  prohibition 

•^  ,  ,         may  issue 

County  Judge,  in  vacation,  and  may,  in  the  discretion  g^5\^ 
of  the  Justices  or  Judge  issuing  the  writ,  be  made  c^"^**®"- 
returnable  and  a  hearing  thereon  be  had  in  vacation. 

Note. — Since  this  section  was  originally  prepared, 
the  Supreme  Court  held,  in  Smith  vs.  City  of  Oakland, 
40  Cat.,  p.  481,  that  these  writs  could  only  issue  from 
the  Supreme  Court;  that  the  Justices  thereof,  as  such, 
could  not  direct  their  issuance.  To  avoid  the  effects  of 
the  decision  in  that  case,  Sec.  48  of  this  Code  declares 
that  for  the  purpose  of  issuing  such  writs  the  Supreme 
Court  is  always  open  and  in  session.  Sec.  1108  should 
have  been  changed  to  conform  with  Sec.  48  in  letter, 
but  the  literal  discrepancy  was  not  noticed  until  too 
late.  In  substance,  both  are  the  same,  for  three  Jus- 
tices may  make  an  order  of  Court. — See  Sec.  46,  ante. 
That  the  District  and  County  Judges  may  issue  and 
hear  such  writs  at  chambers  was  affirmed  in  Brewster 
vs.  Hartley,  S7  Cal.,  p.  16.    See  Sec.  166,  ante. 
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CHAPTER  V. 

RULES  OF  PRACTICE  AND  APPEALS. 

Section  1109.  Certain  provisions  o(  Part  II  applicable. 
1110.  Same. 

Certain  1109.    Except  as  Otherwise  provided  in  this  Title, 

provisions 

0^  Part  II  the  provisions  of  Part  II  of  this  Code  are  applicable 
to  and  constitute  the  rules  of  practice  in  the  proceed- 
ings mentioned  in  this  Title. 

Samo.  1110.    The  provisions  of  Part  II  of  this  Code  rela- 

tive to  new  trials  and  appeals,  except  in  so  far  as  they 
are  inconsistent  with  the  provisions  of  this  Title,  apply 
to  the  proceedings  mentioned  in  this  Title. 


TITLE    II. 

OF  CONTESTING  CERTAIN  ELECTIONS. 

Section  1111.  Who  may  contestf  and  grounds  of  contest. 

1112.  Irregularity  and  improper  conduct  of  Judges,  when  to 

annul  elections. 

1113.  When  not  to. 

1114.  Illegal  votes,  when  not  to  vitiate  election. 

1115.  Proceedings  on  contest. 

1116.  Statement  of  cause  of  contest.    When  based  on  recep- 

tion of  illegal  votes,  contestant  to  deliver  to  respond- 
ent a  list  of  votes  claimed  to  be  illegal. 

1117.  Statement  of  cause  of  contest;   want  of  form  not  to 

vitiate. 

1118.  County  Judge  to  hold  special  term  for  trial  of  contest. 

1119.  Clerk  to  issue  citation  to  respondent. 

1120.  Witnesses;  attendance  of,  how  enforced. 

1121.  Power  of  Court.    Adjournment  of  Court. 
1122«*  Bules  to  govern  Court  in  trial  of  contest. 

1123.  Court  may  declare  who  was  elected. 

1124.  Fees  of  officers  and  witnesses. 

1125.  Costs. 

1126.  Appeal. 

1127.  When  election  void  and  office  vacant. 
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1111.     Any  elector  of  the  county  may  contest  the  ^ntUt,*^ 
right  of  any  person  declared  elected  to  an  office  to  be  J?^unds 

•      J3*  J3/*  1  J  -II  lOf  contest. 

exercised  m  and  for  such  county;  and,  also,  any  elec- 
tor of  a  township  may  contest  the  right  of  any  person 
declared  elected  to  any  office  in  and  for  such  township, 
for  any  of  the  following  causes: 

1.  For  malconduct  on  the  part  of  the  Board  of 
Judges,  or  any  member  thereof; 

2.  When  the  person  whose  right  to  the  office  is  con- 
tested was  not,  at  the  time  of  the  election,  eligible  to 
such  office; 

3.  When  the  person  whose  right  is  contested  has 
given  to  any  elector  or  Inspector,  Judge,  or  Clerk  of 
the  election,  any  bribe  or  reward,  or  has  oflFered  any 
such  bribe  or  reward  for  the  purpose  of  procuring  his 
election,  or  has  committed  any  other  oflFense  against 
the  elective  franchise  defined  in  Title  IV,  Part  I  of 
The  Penal  Code; 

4.  On  account  of  illegal  votes. 

Note.— stats.  1850,  p.  101.  See  Title  "Elections," 
Vol.  I,  Annotated  Political  Code. 

1.  Subd.  1. — Here  irregularities,  which  do  not  affect 
the  result,  do  not  vitiate  an  election. — Whipley  vs. 
McKune,  12  Cal.,  p.  352;  Gorham  vs.  Campbell,  2 
Cal.,  p.  185;  Sprague  vs.  Norway,  31  Cal.,  p.  173; 
Knowles  vs.  Yeates,  31  Cal.,  p.  82;  Brightly 's  Lead- 
ing Cases  on  Elections,  pp.  260,  261,  270,  320,  328,  428, 
439,  448,  463,  496;  People  vs.  Cook,  8  N.  Y.,  p.  67. 
The  fact  that  the  ballot  box  was  temporarily  out  of 
the  possession  of  the  officers,  in  the  absence  of  fraud 
does  not  vitiate  the  election. — Whipley  vs.  McKune, 
12  Cal.,  p.  352.  Nor  does  the  failure  of  the  officers 
to  be  sworn. — ^Id.  Votes  legally  cast  should  not  be 
r^ected  for  malconduct  of  officers  of  election. — Bour- 
land  vs.  Hildreth,  31  Cal.,  p.  173.  If  persons  acting 
as  the  Board  open  the  polls  and  hold  an  election  at  a 
place  far  distant  from  the  place  authorized  by  the  Board 
of  Supervisors,  it  is  malconduct. — Knowles  vs.  Yeates, 
81  Cal.,  p.  82. 

2.  Subd.  2.— Saunders  vs.  Haynes,  13  Cal.,  p.  145; 
People  vs.  Jones,  20  Cal.,  p.  50;  Satterlee  vs.  S.  F.,  23 
Cal.,  p.  314. 
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3.  Subd,  8.— People  vs.  Supervisors  of  San  Pran- 
cisoo,  27  Cal.f  p.  655. 

4.  Subd,  4. — See  Sec.  1114,  post. 

5.  Generally. — These  proceedings  are  constitu- 
tional.— Saunders  vs.  Haynes,  13  Cal.,  p.  145.  Pro- 
ceedings under  this  Title  are  special  cases  within  the 
meaning  of  Sec.  9  of  Art.  IV  of  the  Constitution.—Id. ; 
Dorsey  vs.  Barry,  24  Cal.,  p.  449;  Keller  vs.  Chap- 
man, 34  Cal.,  p.  635.  These  proceedings  are  not  ex- 
clusive. The  remedy  by  quo  warranto  exists. — People 
vs.  Holden,  28  Cal.,  p.  123.  Nor  do  they  apply  to 
elections  held  for  county  seats. — Calaveras  County  vs. 
Brockway,  30  Cal.,  p.  326. 

1112.  No  irregularity  or  improper  conduct  in  the 
proceedings  of  the  Judges,  or  any  of  them,  is  such 
malconduct  as  avoids  an  election,  unless  the  irregu- 
larity or  improper  conduct  is  such  as  to  procure  the 
person  whose  right  to  the  office  is  contested  to  be 
declared  elected  when  he  had  not  received  the  highest 
number  of  legal  votes. 

Note.— See  note  to  Sec.  1111. 

1113.  "When  any  election  held  for  an  office  exer- 
cised in  and  for  a  county  is  contested  on  account  of 
any  malconduct  on  the  part  of  the  Board  of  Judges  of 
any  township  election,  or  any  member  thereof  the 
election  cannot  be  annulled  and  set  aside  upon  any 
proof  thereof^  unless  the  rejection  of  the  vote  of  such 
township,  or  townships,  would  change  the  result  as  to 
such  office  in  the  remaining  vote  of  the  county. 

Note.— See  note  to  Sec.  1111. 

1114.  Nothing  in  the  fourth  ground  of  contest, 
specified  in  Section  1111,  is  to  be  so  construed  as  to 
authorize  an  election  to  be  set  aside  on  account  of 
illegal  votes,  unless  it  appear  that  a  number  of  illegal 
votes  has  been  given  to  the  person  whose  right  to  the 
office  is  contested,  which,  if  taken  from  him,  would 
reduce  the  number  of  his  legal  votes  below  the  num- 
ber of  votes  given  to  some  other  person  for  the  same 
office,  after  deducting  therefrom   the   illegal  votes 
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which  may  be  shown  to  have  been  given  to  such  other 
person. 

1116.    When  an  elector  contests  the  riffht  of  any  ProoMd- 

*^  ^^     ings  on 

person  declared  elected  to  such  office,  he  must,  within  contest 
forty  days  after  the  return  day  of  the  election,  file  with 
the  County  Clerk  a  written  statement,  setting  forth 
specifically: 

1.  The  name  of  the  party  contesting  such  election, 
and  that  he  is  an  elector  of  the  district,  county,  or 
township,  as  the  case  may  be,  in  which  such  election 
was  held; 

2.  The  name  of  the  person  whose  right  to  the  office 
is  contested; 

8.  The  office; 

4.  The  particular  grounds  of  such  contest; 
— ^Which  statement  must  be  verified  by  the  affidavit 
of  the  contesting  party  that  the  matters  and  things 
therein  contained  are  true. 

Note.— 1.  Forty  Datb. — Commence  to  run  on  the 
day  the  Board  make  the  canvass. — Day  vs.  Jones,  31 
Cal.,  p.  261. 

2.  Statement. — Minor  vs.  Kidder,  Januaiy  Term, 
1872,  was  "an  appeal  taken  from  an  order  of  the 
County  Judge  of  the  County  of  Solano,  made  at  a 
special  term  of  the  Court,  appointed  and  held  by  him, 
to  determine  a  contest  made  against  the  right  of  the 
respondent  Kidder  to  the  office  of  County  Clerk  of  that 
county.  The  order  entered  was  one  dismissing  the  pro- 
ceedings. 

**  The  contest  was  made  under  the  provisions  of  Sec- 
tion 2470  et  seq.  (Hitt.  G^n.  Laws),  by  Minor,  who 
alleges,  in  his  written  statement  filed,  that  he  is  a  quali- 
fied elector  of  the  County  of  Solano. 

*'l.  The  respondent  insists  that  the  statement  is 
insufficient  in  that,  though  stating  that  the  contestant 
is  a  qualified  elector  of  the  coimty,  it  fails  to  state  that 
he  was  such  elector  when  the  election  contested  was 
held.  It  is  a  sufficient  answer,  however,  to  this  position 
to  say  that  the  statute  applicable  to  this  case  nowhere 
requires  the  contestant  to  allege  anything  fUrther  upon 
that  point  than  that  he  is — at  the  time  he  files  the  writ- 
ten statement  of  contest— a  qualified  elector  of  the 
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county.  Had  it  required  him  to  state  at  what  point  of 
time,  with  reference  to  the  time  at  which  the  election 
was  held,  he  became  such  elector,  it  would  have  then,  of 
course,  been  incumbent  upon  him  to  have  done  so. 
But  he  has  strictly  complied  with  the  requirements  of 
the  statute  in  the  statement  on  that  point. 

*'2.  It  is  next  objected  that  the  statement  of  contest 
was  properly  dismissed  *  for  the  reason  that  the  particu- 
lar cause  or  causes  of  contest  were  not  alleged  with 
such  certainty  as  would  sufficiently  advise '  the  respond- 
ent, Kidder,  *  of  the  particular  proceedings'  upon  which 
his  election  was  contested. 

"It  is  provided  by  the  statutes  (Section  2477)  that 
'no  statement  of  the  cause  of  contest  should  be 
rejected,  nor  the  proceedings  thereon  dismissed  by  any 
Court  before  which  such  contest  may  be  brought  for 
trial,  for  want  of  form,  if  the  particular  cause  or  causes 
of  contest  shall  be  alleged  with  such  certainty  as  will 
sufficiently  advise  the  defendant  of  the  particular  pro- 
ceeding or  cause  for  which  (his)  election  is  contested.' 
Does  the  written  statement  here  sufficiently  advise  the 
defendant  of  the  particular  cause  for  which  his  election 
is  contested?  It  is  clear  that  the  certainty  of  allega- 
tion required  by  the  statute  is  not  the  highest  degree  of 
certainty  known  in  pleading— not  that  certainty  to  a 
certain  intent  in  particular  exacted  by  the  rule  in  aver- 
ring matter  not  favored  in  law — such  as  an  estoppel, 
alien  enemy,  etc.  Such  a  degree  of  technical  precision 
in  averment,  if  required,  would  generally  defeat  the 
very  investigation  which  it  was  the  main  purpose  of 
the  statute  to  invite,  and  would  besides  illy  comport 
with  the  provision  already  cited,  expressly  dispensing 
with  mere  form  in  pleading  in  such  cases  as  this  one. 
Certainty  is  required,  it  is  true,  but  to  no  greater 
degree  than  will  suffice  to  inform  the  defendant  of  the 
particular  proceeding  or  cause  upon  which  the  contest 
is  founded.  The  words  used  in-  the  statement  of  con- 
test are  to  be  understood  in  their  ordinary  meaning — 
the  purpose  being  merely  to  inform  the  understanding 
of  the  opposite  party  of  the  substance  of  the  alleged 
fact  or  facts  relied  upon  to  defeat  his  claim.  We  pro- 
ceed to  inquire,  therefore,  whether,  under  this  rule,  the 
statement  presented  be  substantially  sufficient  or  insuf- 
ficient upon  that  point.  It  alleges  that  a  general  elec- 
tion for  State  and  county  officers  was  held  in  the  County 
of  Solano  on  the  6th  day  of  September,  1871;  that  on 
'  the  first  Monday  after  the  election  the  Board  of  Super- 
visors of  the  county  met  and  canvassed  the  returns; 
that  at  that  canvass  the  returns  fh^m  each  precinct  of 
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the  county  where  polls  had  been  opened  were  before, 
and  were  canvassed  by  the  Board;  that  A.  H.  Hawley 
and  the  respondent,  Kidder,  wore  the  only  persons 
voted  for  at  said  election  as  candidates  for  the  office  of 
County  Clerk;  that  the  returns  canvassed  by  the  Board 
showed  that  the  respondent,  Kidder,  had  received 
twenty-three  hundred  and  forty-six  votes,  and  Hawley 
sixteen  hundred  and  ninety-three  votes  for  that  office; 
that  the  returns  from  the  First,  Second,  and  Third 
Precincts  of  Vallego  Township  showed  that  Kidder  had 
received  fourteen  hundred  and  eighty-two  votes,  and 
Hawley  five  hundred  and  seventy-nine  votes,  and  that 
the  count  was  so  made  by  the  Board;  that  in  point  of 
fact,  however,  there  were  cast  for  Kidder  in  these  three 
precincts  only  one  hundred  and  thirty-two  votes — i.  e., 
sixty-two  votes  at  the  First  Precinct,  fifty  at  the  Sec- 
ond, and  twenty  at  the  Third;  while  there  were  cast, 
at  those  three  precincts,  five  hundred  and  seventy-nine 
le^al  votes  for  Hawley — i,  e.,  in  the  First  Precinct,  two 
hundred  and  forty-nine  votes;  in  the  Second,  two  hun- 
dred and  seventy-seven ;  and  in  the  Third,  fifty-three 
votes.  The  statement  farther  sets  forth,  that  in  the 
entire  county  Kidder  received  only  nine  hundred  and 
ninety-six  votes  against  sixteen  hundred  and  ninety- 
three  cast  for  Hawley  for  the  office  of  County  Clerk, 
and  that  Hawley  was  thereby  duly  elected;  but  the 
Board,  upon  canvassing  the  votes,  declared  Kidder  to 
have  been  elected  to  the  office. 

*^The  statement  further  sets  forth  that  the  Board 
of  Judges  of  the  first  precinct  of  Vallejo  Township 
counted  and  included  in  the  returns  to  the  Board  of 
Supervisors  *8ix  hundred  and  fifty  more  votes  than 
there  were  ballots  voted  or  reeeivedj  or  votes  cast  or 
given  at  said  election  in  said  precinct;^  that  there 
was  the  like  excess  of  six  hundred  and  fifty  votes  in 
the  return  from  the  second  precinct,  and  an  excess  of 
fifty  votes  from  the  third,  and  that  in  the  canvass  by  . 
the  Board  of  Supervisors  these  thirteen  hundred  and 
Jifty  votes — which,  it  is  alleged,  were  never  in  fact 
thrown,  and  for  which  no  ballots  were  in  fact  voted  or 
received  at  the  polls — were  returned  by  the  Boards  of 
Judges,  and  were  canvassed  and  counted  by  the  Board 
of  Supervisors  as  that  many  votes  in  favor  of  Kidder. 

**  It  is  easily  to  be  seen  from  these  averments  that 
the  majority  w^hich  the  canvass  by  the  Board  of  Super- 
visors awarded  to  Kidder  over  Hawley  was  six  hun- 
dred and  thirty -three  votes;  whereas,  had  that  canvass 
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excluded  the  thirteen  hundred  and  fifty  votes  improp- 
erly returned  and  counted  for  him  from  the  first, 
second,  and  third  precincts  of  Vallejo  Township,  Haw- 
ley  must  have  heen  declared  elected  by  a  minority  of 
six  hundred  and  ninety-seven  votes.  The  particular 
cause  of  contest,  then,  is  that  Kidder's  asserted  miyor- 
ity  of  six  hundred  and  thirty-three  votes  is  produced 
by  counting  for  him  thirteen  hundred  and  fifty  votes, 
not  one  of  which  were  cast  in  point  of  fact,  and  that 
these  fictitious  votes  purported  to  have  been  thrown 
entirely  in  Vallejo  Township — six  hundred  and  fifty  of 
them  at  the  first  precinct,  the  like  number  at  the  sec- 
ond, and  the  number  \>f  fifty  at  the  third.  It  can 
hardly  be  supposed  that  the  respondent,  Kidder,  was 
not  sufilctently  advised,  by  these  alleged  Ihcts  and  fig- 
ures, of  the  particular  cause  for  which  his  election 
was  contested.  But  it  is  argued  that  the  statement  of 
contest  should  have  detailed  the  particular  means  or 
measures  resorted  to  for  the  purpose  of  accomplishing 
this  miscount.  Had  it  undertaken  to  do  so,  another 
and  much  more  serious  objection  would  doubtless  have 
been  started,  i.  e.  that  it  assumed  to  state  the  evidence 
by  which  the  ultimate  fact  was  to  be  established,  instead 
of  alleging  that  fact. 

**  It  is  clear  that  the  misconduct  here  charged  referred 
to  the  returns  fW)m  these  three  precincts  which  were 
transmitted  to  the  Board  of  Canvassers.  It  is  alleged 
that  these  returns  did  not  accord  with  the  facts,  and 
that  the  diflbrence  was  so  great  as  to  alter  the  general 
result  of  the  election  for  this  ofiSce.  Those  returns  con- 
sisted of  the  duplicate  poll  lists  and  tallies,  and  the 
certificate  of  the  Board  of  Judges  annexed  thereto,  and 
transmitted  to  the  Board  of  Supervisors,  stating  the 
number  of  votes  each  of  these  persons  had  received, 
and  also  the  file  of  ballots — which  ballots,  however,  it 
should  be  observed,  are  not  required  to  be  counted  by 
the  Board  of  Canvassers,  unless,  upon  the  opening  of 
the  returns,  some  person  appear  and  demand  a  recount 
of  the  vote — in  which  case  the  canvass  is  to  include  the 
recount  of  the  ballots  also. — Sec.  2455.  There  does  not 
appear  to  have  been  any  such  demand  for  a  recount  in 
this  instance,  and  the  canvass  by  the  Board  of  Super- 
visors was,  of  course,  confined  to  an  inspection  of  the 
duplicate  poll  list,  tally,  and  certificate  of  the  Board  of 
Judges,  for  these  practically  constituted  the  entire 
return  in  the  absence  of  a  demand  for  a  recount  of  the 
ballots.  The  statement  of  the  contestant,  then,  when 
considered  by  the  light  of  the  statute,  is  that  such  a 
return  was  made— that  is,  that  "such  a  poll  Ibt,  tally 
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list,  and  certificate  were  sent  in  by  the  Board  of  Judges 
to  the  Board  of  Canvassers;  that  it  was  made  to  appesr 
thereby  that  thirteen  hundred  and  fifty  votes  had  been 
received  by  Kidder  more  than  had  in  fact  been  thrown 
for  him,  and  that  number  more  than  there  were  ballots 
actually  cast  or  given  at  those  three  precincts.  It  is 
for  this  excess,  then,  in  the  number  of  votes  counted 
for  him  by  the  Board  of  Judges  in  those  precincts  over 
the  number  of  votes  actually  thrown  for  him  there  that 
his  election  is  contested;  for,  if  the  excess  be  shown  to 
have  occurred  in  those  precincts,  it  is  clear,  upon  the 
other  allegations  contained  in  the  statement  as  to  the 
general  vote  for  this  office  in  the  county  at  large,  that 
Kidder  was  not  really  elected.  We  are  unable  to  dis- 
cover in  the  stateinent  of  the  grounds  of  contest  a  lack 
of  that  degree  of  certainty  required  by  the  statute  in  a 
proceeding  of  this  nature.  It  seems  to  us  that  to  have 
gone  further  (as  it  is  claimed  the  contestant  should 
have  done),  and  to  have  stated  in  detail  by  what  partic- 
ular agencies  or  means  this  incorrect  result  was  brought 
about,  would  have  been  to  have  violated  the  established 
rule  of  pleading  by  entering  into  the  field  of  the  mere 
evidence  to  be  adduced  in  the  case.  It  would  have 
been  immaterial,  and  might  have  been  seriously  objec- 
tionable to  have  alleged,  for  instance,  that  a  mistake 
was  made  by  the  Board  of  Judges  of  the  first  precinct 
in  adding  up  the  number  of  votes  cast  there;  or  that 
the  tally  list  returned  to  the  Board  of  Canvassers  had 
been  fraudulently  altered  by  the  addition  of  names  of 
persons  as  voting,  but  who  had  not  in  fact  voted  there; 
or  that  in  preparing  the  certificate  annexed  to  and  made 
part  of  the  returns  to  the  Board  of  Supervisors,  a  par- 
ticular mistake  or  designated  fraud  had  intervened.  It 
is  obvious  that  if  the  contestant  is  held  to  this  degree 
of  detail  of  the  grounds  upon  which  he  intends  to  rely, 
he  may  be  compelled  upon  the  same  rule  to  go  further, 
and  allege  dven  the  particular  times,  places,  and  per- 
sons involved  in  the  several  transactions  which  he 
intends  to  show  forth  in  evidence,  and  the  motives, 
considerations,  and  purposes  actuating  the  persons  so 
engaged.  • 

**  *  The  office  of  a  complaint  is  to  aver  the  material 
issuable  facts  which  constitute  the  cause  of  action,  and 
not  the  evidence  to  prove  those  facts.* — Kacouillat  vs. 
Keni,  32  Cal.,  p.  456,  and  cases  there  cited. 

"  We  are  of  the  opinion,  therefore,  that  the  statement 
of  grounds  of  contest  filed  was  sufficient  in  substance, 
and  that  it  should  not  have  been  dismissed  upon  the 
objection  of  the  respondent. 
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It  is  the  wholesome  purpose  of  the  statute  to  invite 
inquiry  into  the  conduct  of  popular  elections.  Its  aim 
is  to  secure  that  fair  expression  of  the  popular  will  in 
the  selection  of  public  officers  without  which  we  can 
scarcely  hope  to  maintain  the  integrity  of  the  political 
system  under  which  we  live.  "With  this  view,  it  has 
provided  the  means  of  contesting  the  claims  of  persons 
asserting  themselves  to  have  been  chosen  to  office  by 
"the  people.  It  has  not  authorized  every  citizen  or 
member  of  the  body  politic  at  large  to  institute  pro- 
ceedings for  that  purpose,  but  has  limited  the  authority 
in  that  respect  to  those  who  are  themselves  electors, 
and  it  has  required  the  statement  of  the  grounds  of 
contest  in  every  instance  to  be  verified  by  the  oath  of 
the  contestant.  When  such  a  statement  is  presented 
by  an  elector  to  the  tribunal  whose  duty  it  is  to  investi- 
gate its  merits,  it  should  not  be  received  in  a  spirit  of 
captiousness,  nor  put  aside  upon  mere  technical  objec- 
tions designed  to  defeat  the  very  search  after  truth 
which  the  statute  intended  to  invite. 

**The  investigation  proposed  is  one  in  which  the 
public  at  large  are  deeply  concerned.  It  necessarily 
involves  a  question  of  broader  import  than  the  mere 
individual  claim  of  a  designated  person  to  enjoy  the 
honors  and  emoluments  of  the  particular  office  brought 
directly  in  contest;  the  inquiry  must  be  as  to  whether 
or  not  the  popular  will  in  the  selection  of  officers  to 
administer  the  public  affairs  has  been,  in  a  given 
instance,  or  is  about  to  be  defeated  or  thwarted  by 
mistakes  happened  or  fraud  concocted.  It  is,  therefore, 
not  an  ordinary  adversary  proceeding,  for,  as  against 
this  high  public  interest  concerned,  there  can  be  no 
recognized  adversary. 

*^  Even,  therefore,  if  the  statement  of  contest,  as  filed 
in  the  first  instance,  lack  the  clearness  and  distinctness 
of  allegation  always  desirable  in  judicial  proceedings, 
it  should  not  for  that  reason  be  peremptorily  dismissed; 
but  an  opportunity  to  amend  it  should  be  afibrded,  and 
by  this  means  the  controverted  points  may  be  devel- 
oped for  determination,  and  the  contest  disposed  of  on 
its  merits,  tf  it  have  any.  It  is  hardly  necessary  to 
add  that  in  such  cases,  too,  it  may  become  the  duty  of 
the  Court,  in  the  progress  of  the  investigation,  to  pro- 
tect the  respondent  from  suffering  a  surprise;  and 
should  the  line  of  proof  adduced  against  him  turn  out 
to  be  one  which  he  might  not  reasonably  have  antici- 
pated  or  foreseen,  and  for  which  he  is  therefore  unpre- 
pared, a  reasonable  opportunity  should  be  always 
afforded  him  to  meet  the  case*on  the  merits.    The 
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public  interests  imperatively  require  that  the  ultimate 
determination  of  the  contest  should  in  every  instan<^e, 
if  possible,  reach  the  very  right  of  the  case. 

**  Judgment  reversed,  and  cause  remanded  for  fur- 
ther proceedings/* 

1116.  When  the   reception   of   illegal   votes   is  statement 

^  *^  of  cause 

alleged  as  a  cause  of  contest,  it  is  sufficient  to  state  of  contest 
generally,  that  in  one  or  more   specified  townships 
illegal  votes  were  given  to  the  person  whose  election 
is  contested,  which,  if  taken  from  him,  will  reduce  the 
number  of  his  legal  votes  below  the  number  of  legal 
votes  given  to  some  other  person  for  the  same  office; 
but  no  testimony  can  be  received  of  any  illegal  votes,  wh^ 
unless  the  party  contesting  such  election  deliver  to  the  Jf^^f^jJJ 
opposite  party,  at  least  three  days  before  such  trial,  a  contestant 
written  list  of  the  number  of  illegal  votes,  and  by  toresMnd- 
whom  ffiven,  which  he  intends  to  prove  on  such  trial;  of  votes 

^  claimed  to 

and  no  testimony  can  be  received  of  any  illegal  votes  be  illegal, 
except  such  as  are  specified  in  such  list. 

Note.— Norwood  vs.  Kenfield,  30  Cal.,  p.  393. 

1117.  No  statement  of  the  grounds  of  contest  will,  statement 

^  of  cause 

be  rejected,  nor  the  proceedings  dismissed  by  any  Court  wiSto?*' 
for  want  of  forai,  if  the  grounds  of  contest  are  alleged  to'vitfate. 
with  such  ceilainty  as  will  advise  the  defendant  of  the 
particular  proceeding  or  cause  for  which  such  election 
is  contested.  • 

Note. — See  Sec.  1115,  and  note. 

1118.  Upon  the  statement  being  filed,  the  County  County 
Clerk  must  inform  the  Judge  of  the  County  Court,  l^^^ 
who  must  give  notice  and  order  a  special  term  of  Court  t?i^of'v 
to  be  held  at  the  Court  House  of  the  proper  county^,  ^^^^^ 
on  some  day  to  be  named  by  him,  not  less  than  ten 

nor  more  than  twenty  days  from  the  date  of  such 
notice,  to  hear  and  determine  such  contested  election. 

1119.  The  Clerk  must  also,  at  the  same  time,  issue  cierkto 

issue 

a  citation  for  the  person  whose  right  to  the  office  is  con-  ®*^**n5^* 
tested,  to  appestr  at  the  time  and  place  specified  in  the 
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notice,  which  citation  must  be  delivered  to  the  Sheriff 
and  be  served  upon  the  party  in  person,  or,  if  he  can- 
not be  found,  by  leaving  a  copy  thereof  at  the  house 
where  he  last  resided. 

1 1 20.  The  Clerk  must  issue  subpoenas  for  witnesses 
at  the  request  of  either  party,  which  must  be  served  as 
other  subpoenas;  and  the  County  Court  has  full  power 
to  issue  attachments  to  compel  the  attendance  of  wit- 
nesses who  have  been  subpoenaed  to  attend. 

1121.  The  Court  must  meet  at  the  time  and  place 
designated,  to  determine  such  contested  election,  and 
shall  have  all  the  powers  necessary  to  the  determina- 
tion thereof.  It  may  adjourn  from  day  to  day  until 
such  trial  is  ended,  and  may  also  continue  the  trial, 
before  its  commencement,  for  any  time  not  exceeding 
twenty  days,  for  good  cause  shown  by  either  party 
upon  affidavit,  at  the  costs  of  the  party  applying  for 
such  continuance. 

Note. — If  the  Court  continue  the  cause  for  seven 
days,  without  affidavit  shewing  cause,  and  against  the 
objection  of  the  other  party,  the  continuance  operates  as 
a  discontinuance  of  the  proceeding. — Keller  vs.  Chap- 
man, 34  Cal.,  p.  635. 

1122.  The  Court  must  be  governed,  in  the  trial 
and  determination  ol*  such  contested  election,  by  the 
rules  of  law  and  evidence  governing  the  doiermination 
of  questions  of  law  and  fact,  so  far  as  the  same  may  be 
applicable;  and  may  dismiss  the  proceedings  if  the 
statement  of  the  cause  or  causes  of  the  contest  is  suffi- 
cient, or  for  want  of  jjj'osecution.  After  hearing  the 
proofs  and  allegations  of  the  parties,  the  Court  must 
pronounce  judgment  in  the  premises,  either  confirm- 
ing or  annulling  and  setting  aside  such  election. 

Note. — Judgment  by  default  cannot  be  entered. — 
84  Cal.,  p.  635.  A  new  trial  cannot  be  granted  by  the 
County  Court.— Dorsey  vs.  Barry,  24  Cal.,  p.  449. 
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1123.    If  in  any  such  case  it  appears  that  another  Court  may 
person  than  the  one  returned  has  the  highest  number  ."^^^ 
of  legal  votes,  the  Court  must  declare  such  person 
elected. 

1 1 34.     The  Clerk,  SheriflF,  and  witnesses  shall  re-  Peea  of 
ceive,  respectively,  the  same  fees,  from  the  party  ^tn^MM. 
against  whom  judgment  is  given,  as  are  allowed  for 
similar  services  in  the  District  Couiii. 

1126.  If  the  proceedings  are  dismissed  for  in-  Costs, 
sufficiency,  or  want  of  prosecution,  or  the  election  is 
by  the  Court  confirmed,  judgment  must  be  rendered 
against  the  party  contesting  such  election,  for  costs,  in 
favor  of  the  party  whose  election  was  contested;  but 
if  the  election  is  annulled  and  set  aside,  judgment  for 
costs  must  be  rendered  against  the  party  whose  elec- 
tion was  contested,  in  favor  of  the  party  contesting  the 
same.  Primarily,  each  party  is  liable  for  the  costs 
created  by  himself,  to  the  officers  and  witnesses  en- 
titled thereto,  which  may  be  collected  in  the  same 
manner  as  similar  costs  are  collected  in  the  District 
Court. 

1126.  Either  party,  aggrieved  by  the  judgment  AppeaL 
of  the  Court,  may  appeal  therefrom  to  the  Supreme 
Court,  as  in  other  cases  of  appeal  thereto  from  the 
County  Court. 

Note. — Knowles  vs.  Yeates,  31  Cal^  p.  84;  Perry 
vs.  Ames,  26  Cal.,  p.  383;  Dorsey  vs.  Barry,  24  Cal., 
p.  449. 

1127.  "Whenever  an  election  is  annulled  or  set  when 

eleetioo 

aside  by  the  judgment  of  the  County  Court,  and  ten  JgJ/'** 
day&  have  elapsed  and  no  appeal  has  been  taken,  the  ^^^^ 
commission,  if  any  has  issued,  is  void,  and  the  office 
vacant. 
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TITLE  III. 

OF  SUMMARY  PROCEEDINGS. 

Chapter  I.  Oxiifession  of  judgment  without  action, 
II.  Submitting  a  controversy  without  action* 

III.  Discharge  of  persons  imprisoned  on  civil 

process. 

IV.  Summary  proceedings  for  obtaining  pos- 

session  of  real  property  in  certain  cases. 


CHAFfER  I. 

CONFESSION   OF  JUDGMENT   WITHOUT   ACTION. 

Section  1132.  Judgment  may  be  confessed  for  debt  due  or  contingent 

liability.  I 

1133.  Statement  in  writing  and  form  thereof. 

1134.  Filing  statement  and  entering  judgment. 
lliS5.  How,  in  Justices'  Courts. 

Judgment        1132.     (§  374.)     A  judgment  by  confession  may  be 

fordSbt^     entered  without  action,  either  for  money  due  or  to 

contfngent    l>®come  duc,  OF  to  sccurc  any  person  against  contingent 

liabiuty.      liability  on  behalf  of  the  defendant,  or  both,  in  the 

manner  prescribed  by  this  Chapter.    Such  judgment 

may  be  entered  in  any  Court  having  jurisdiction  for 

like  amounts. 

Note. — A  judgment  by  confession  having  been  ren- 
dered in  open  Court  upon  an  allegtition  of  indebtedness 
and  an  appearance  by  the  parties,  whatever  errors  in- 
tervened they  cannot,  at  the  instance  of  any  one  not  a 
party  to  the  judgment,  be  invoked  to  set  aside  or  show 
the  judgment  a  nullity.  The  judgment  certainly  could 
not  be  collaterally  attacked  by  a  stranger.— Cloud  vs. 
El  Dorado  County,  12  Cal.,  p.  133;  citing,  also,  Smith 
vs.  Randall,  6  Cal.,  p.  47;  Lowe  vs.  Adams,  6  Cal.,  p. 
277;  Saunders  vs.  Caldwell,  1  Cowen,  p.  622.  In  an 
action  to  set  aside  a  judgment  by  confession,  to  defraud 
creditors,  it  is  unnecessary  that  plaintiff  should  be  either 
a  judgment  or  execution  creditor.    A  lien  by  attach- 
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ment  is  sufficient.  —  Scales  vs.  Scott,  13  Cal.,  p.  76; 
Heyneman  vs.  Dannenberjf,  6  Cal.,  p.  376.    Judgment 
by  confession  on  a  note,  a  portion  of  the  consideration 
being  advanced  from  time  to  time,  after  the  date  of 
the  note,  which  drew  interest  on  the  whole  amount 
iVora  date,  a  portion  of  the  interest  is  fraudulent,  and 
the  entire  note  is  void  as  against  creditors. — Scales  vs. 
Scott,  13  Cal.,  p.  76;  aff'g  McKenty  vs.  Gladwin,  10 
Cal.,  p.  227.    A  judgment  can  be  entered  by  confession 
for  the  amount  specified  in  the  award,  in  the'^ame  way 
that  it  can  be  for  the  sum  mentioned  in  a  bond,  note, 
or  other  instrument,  but  this  is  a  judgment  by  confes- 
sion.— Gunter  vs.  Sanchez,  1  Cal.,  p.  48.    Application 
by  defendant  to  set  aside. judgment  by  confession,  must 
show  that  the  judgment  was  wrongful,  or  should  not 
have  been  confessed,  and  it  was  considered  by  the  Court 
as  doubtful  whether  the  defendant  could,  by  his  affi- 
davit, impeach  his  former  acts. — Arrington  vs.  Sherry, 
5  Cal.,  p.  514.    Judgment  by  confession,  for  benefit  of 
a  bona  fide  creditor,  but  without  the  knowledge  of 
such  creditor,  and  where  defendant  knew  that  an- 
other creditor  was  about  to  attach,  is  void  as  to  the 
latter.— Ryan  vs.  Daly,  6  Cal.,  p.  239.     If  a  judg- 
ment  by  confession    is   opposed  by   a    creditor,    as 
fraudulent  against  him,  on  the  ground  that  the  ob- 
ject of  the  debtor  and  the  judgment  creditor  was  to 
assist  the  debtor  in  forcing  a  compromise  with  his  other 
creditors,  rather  than  to  enforce  the  judgment,  the 
complaint  must  plead  this  ground  of  objection  to  the 
judgment.    A^eneral  averment  that  the  intent  was  to 
hinder,  delay,  and  defraud,  is  insufficient.    An  insolvent 
debtor,  desiring  to  prefer  a  particular  creditor,  may 
give  him  a  confession  of  judgment,  with  the  agreement 
between  them  that  judgment  shall  not  be  entered  on 
the  confession,  if  the  debtor  succeeds  in  obtaining  from 
his  other  creditors  an  extension — the  creditor  himself, 
in  that  event,  also  to  give  time;  but  that  if  the  other 
creditors  refuse  such  extension  and  attempt  to  attach, 
then  that  the  judgment  may  be  entered  on  the  con- 
fession, and  execution  issued.     Such  confession,  not 
used,  nor  intended  to  be  used,  to  influence  the  nego- 
tiations with  the  other  creditors,  but  simply  designed 
to  secure  the  preferred  creditor,  and,  at  the  same  time, 
to  extend  as  much  leniency  to  the  debtor  as  is  con- 
sistent with  the  creditor's  own  security,  is  valid. — 
Meeker  vs.  Harris,  19  Cal.,  p.  278;  aff*g  Macy  vs. 
Kinder,  7  Cal.,  p.  206;  Harris  vs.  Taylor,  15  Cal.,  p. 


6— Vol.  II. 
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384.  'A  judgment  by  confession,  without  any  request 
on  the  part  of  the  creditor,  and  without  his  knowledge, 
is  void  as  between  the  parties,  and  will  not  bar  an 
action  brought  by  the  creditor  on  the  same  cause  of 
action,  nor  will  it  estop  the  debtor  from  denying  all 
the  facts  set  forth  in  it;  but  if  the  creditor  thereafter 
ratifies  it,  and  attempts  to  enforce  it,  it  will  become 
binding  between  the  parties  to  it  by  force  of  the  rati- 
fication; but  such  ratification  cannot  affect  rights 
acquired  by  other  parties  prior  to  the  ratification.  The 
execution  of  a  note  by  the  debtor  to  his  creditor  for  a 
larger  amount  than  ip  actually  due,  for  the  purpose  of 
defrauding  other  creditors  of  the  debtor,  and  the 
voluntaiy  confession  of  a  judgment  in  the  same  by 
the  debtor,  renders  the  judgment  fraudulent  and  void 
as  to  the  other  creditors  of  the  debtor.  A  voluntary 
confession  of  a  judgment,  made  upon  a  bona  fide  debt 
by  the  debtor  in  favor  of  the  creditor,  without  the 
knowledge  of  the  creditor,  and  the  issuance  of  an  execu- 
tion thereon  at  the  request  of  the  debtor,  and  a  levy  on 
the  debtor's  goods  by  virtue  thereof— also,  without  the 
knowledge  of  the  creditor — for  the  purpose  of  enabling 
the  creditor  to  obtain  priority  over  the  creditors  of  the 
debtor,  is  a  fraud  upon  the  other  creditors.  The  judg- 
ment is  a  nullity,  and  levy  void,  as  to  an  attachment 
or  execution  in  favor  of  the  other  creditors,  afterwards 
levied  on  the  same  property. — Wilcoxson  vs.  Boston, 
27  Cal.,  p.  233;  commenting  upon  McKentry  vs. 
Gladwin,  10  Cal.,  p.  227;  Scales  vs.  Scott,  13  Cal.,  p. 
76;  Kichards  vs.  McMillan,  6  Cal.,  p.  419;  Cordier  vs. 
Schloss,  12  Cal.,  p.  143;  Cordier  vs.  Schloss,  18  Cal., 
p.  576. 

sutement        1133.     (^  375.)     A  statement  in  writing  must  be 
Mdform     made,  signed  by  the  defendant,  and  verified  by  his 
oath,  to  the  following  eflFect: 

1.  It  must  authorize  the  entry  of  judgment  for  a 
specified  sum; 

2.  If  it  be  for  money  due,  or  to  become  due,  it  must 
state  concisely  the  facts  out  of  which  it  arose,  and  show 
that  the  sum  confessed  therefor  is  justly  due,  or  to  be- 
come due; 

3.  If  it  be  for  the  purpose  of  securing  the  plaintifl^ 
against  a  contingent  liability,  it  must  state  concisely 
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the  facts  constituting  the  liability,  and  show  that  the 
sum  confes3ed  therefor  does  not  exceed  the  same. 

Note. — See  notes  to  Sec.  1132,  ante.  A  judgment 
by  confession  was  held  invalid,  unless  the  instrument 
authorizing  its  entry  is  signed  by  all  the  persons  against 
whom  it  authorizes  judgment  to  be  entered.  Where 
two  persons  signed  a  confession  of  judgment  against 
themselves  and  two  others,  the  judgment  thereon  being 
void  as  to  those  not  signing,  was  equally  so  as  to  those 
signing,  and  the  authority  being  to  enter  a  judgment 
against  four,  could  not  be  entered  against  a  less  num- 
ber.—Chapin  vs.  Thompson,  20  Cal.,  p.  681.  If  the 
statement  upon  which  a  voluntary  confession  of  judg- 
ment is  entered  does  not  correctly  describe  the  debt,  the 
judgment  is  void  as  to  the  creditors  of  the  judgment 
debtor.— Wilcoxson  vs.  Boston,  27  Cal.,  p.  233.  An 
application  by  a  judgment  creditor  to  set  aside  judg- 
ment by  confession,  should  show  that  the  claim  was  not 
just,  and  that  the  judgment  ought  not  to  have  been  con- 
fessed. A  junior  judgment  creditor  has  no  right  to  join 
with  the  defendant  in  an  application  to  set  aside  the 
judgment  by  confession.  A  junior  judgment  creditor 
must  resort  to  a  Court  of  equity  if  he  is  dissatisfied  with 
the  good  faith  of  the  judgment  by  confession. — Arring- 
ton  vs.  Sherry,  6  Cal.,  p.  514.  A  statement  for  confes- 
sion of  judgment,  to  the  effect  that  the  indebtedness  is 
upon  a  note,  etc.,  is  insufficient.  A  statement  that  the 
indebtedness  is  for  goods  sold  and  delivered,  and  money 
had  and  received,  is  insufficient,  because  it  does  not  show 
the  kind,  or  quantity,  or  price  of  the  goods,  or  time  of 
sale,  or  when  the  money  was  received,  or  under  what 
circumstances,  or  how  much  of  the  indebtedness  is  for 
money,  and  how  much  for  goods;  an^the  judgment 
confessed  is  prima  facie  fraudulent.  A  statement  to 
the  effect  that  plaintiffs  are  owners  of  a  note,  that  the 
note  was  given  for  goods  sold  and  delivered  by  plaintiffs 
to  defendants,  and  money  had  and  received  by  defend- 
ants, is  insufficient,  and  the  judgment  rendered  thereon 
prima  facie  fraudulent  against  creditors.  If  each  of  the 
defects  above  named  were  not  in  themselves  fatal  to  the 
judgment,  yet  the  failure  to  state  the  amounts  due,  sev- 
erally, for  goods  and  for  money,  would  be  fatal,  just  as 
such  an  averment  is  insufficient  in  an  ordinary  com- 
plaint.— Cordier  vs.  Schloss,  18  Cal.,  p.  570.  In  a  judg- 
ment by  confession  the  omission  to  fully  comply  with 
the^ statute  to  set  forth  explicitly  the  facts  and  circum- 
stances upon  which  the  debt  was  incurred,  does  not  ipso 
facto  make  the  judgment  void;  it  merely  throws  the 
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burden  of  proof  on  the  judgment  creditor,  if  his  judg- 
ment is  contested  by  other  creditors,  of  proving  that 
his  judgment  was  fair,  and  not  fraudulent.  But  such  a 
ikilure  to  make  all  the  disclosures  required  by  the  stat- 
ute  is  prima  facie  evidence  of  fraud. — Richards  vs.  Mc- 
Millan, 6  Cal.,  p.  419;  affirmed  in  Cordier  vs.  Schloss, 
18  Cal.,  p.  576.  A  judgment  by  confession  upon  a 
statement  which  does  not  sufficiently  state  the  facts  out 
'  of  which  the  indebtedness  arose,  nor  that  the  amount 
is  justly  due,  is  not  a  nullit3'  on  its  face.  It  cannot  be 
collaterally  attacked.  It  can  only  be  called  in  question 
by  the  creditors  of  defendant  on  the  ground  of  fraud. — 
Lee  vs.  Figg,  37  Cal.,  p.  328;  commenting  on  King 
vs.  Davies,  34  Cal.,  p.  100;  Cloud  vs.  El  Dorado  Co., 
12  Cal.,  p.  133;  Arrington  vs.  Sherry,  6  Cal.,  p.  513; 
Richards  vs.  McMillan,  6  Cal.,  p.  419;  Cordier  vs. 
Schloss,  12  Cal.,  p.  143;  s.  c,  18  Cal.,  p.  576;  Wil- 
coxson  vs.  Burton,  27  Cal.,  p.  229;  Chapin  vs.  Thomp- 
son, 20  Cal.,  p.  681;  Miller  vs.  Earle,  24  N.  Y.,  p.  111. 

1 134.  (§  876.)  The  statement  must  be  filed  with 
the  Clerk  of  the  Court  in  which  the  judgment  is  to 
be  entered,  who  must  indorse  upon  it,  and  enter  .in 
the  judgment  book,  a  judgment  of  such  Court  for  the 
amount  confessed,  with  ten  dollars  costs.  The  state- 
ment and  affidavit,  with  the  judgment  indoraed,  there- 
upon becomes  the  judgment  roll. 

1135.  In  a  Justice's  Court,  where  the  Court  has 
authority  to  enter  the  judgment,  the  statement  may 
be  filed  wijh  the  Justice,  who  must  thereupon  enter 
in  his  docket  a  judgment  of  his  Court  tor  the  amount 
confessed,  with  three  dollare  costs.  K  a  transcript  of 
such  judgment  be  filed  with  the  County  Clerk,  a  copy 
of  the  statement  must  be  filed  with  it. 


CHAPTER  II. 


SUBMITTING   A   CONTROVERSY   WITHOUT  ACTION. 

Section  1138.  Controversy,  how  submitted  without  action. 

1139.  Judgment  on,  as  in  other  cases,  but  without  costs  prior 

to  notice  of  trial. 

1140.  Judgment  may  be  enforced  or  appealed  from  as  in  an 

action.  '. 
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1 138.  (§  377.)     Parties  to  a  questTon  in  difference,  CJontro- 

^  '  ^  YQny^  how 

which  might  be  the  subject  of  a  civil  action,  may,  ^^JJ*^®^ 
without  action,  agree  upon  a  case  containing  the  facts  »<^^o°- 
upon  which  the  controversy  depends,  and  present  a 
submission  of  the  same  to  any  .Court  which  would 
have  jurisdiction  if  an  action  had  been  brought;  but 
it  must  appear,  by  affidavit,  that  the  controversy  is 
real  and  the  proceedings  in  good  faith,  to  determine 
the  rights  of  the  parties.  The  Court  must  thereupon 
hear  and  determine  the  case,  and  render  judgment 
thereon,  as  if  an  action  were  depending. 

Note. — Where  an  appeal  is  taken  to  the  Supremo 
Court  from  a  decision  of  a  lower  Court,  upon  a  case 
submitted  on  an  aji^rced  statement,  without  action,  the 
transcript  on  appeal  must  contain  a  copy  of  the  affida- 
vit required  by  the  same  section,  showing  the  reality 
of  the  controversy  an4  good  faith  of  the  proceeding. 
Where,  instead  of  this  affidavit,  the  record  only  showed 
an  allegation  in  the  agreed  statement  on  appeal  that  the 
ff  cause  was  heard  in  the  Court  below  on  an  agreed  state- 

ment of  facts,  and  the  affidavit  of  the  defendant  that 
the  controversy  was  real,  the  appeal  was  dismissed. — 
Melloise  vs.  Chaine,  20  Cal.,  p.  679.  "Where  the  par- 
ties to  a  controversy  make  an  agreed  case,  which  is 
submitted  for  decision  to  a  District  Court,  the  consid- 
eration of  the  Court  is  restricted  to  the  facts  submitted 
in  the  case.  Where  the  plaintiff  claimed  that  defend- 
ant was  ii^ebted  to  him,  a  case  was  made  and  submit- 
ted stating  the  facts  agreed  upon  between  the  parties, 
upon  which  the  District  Court  must  not  decide  that 
plaintiff's  demand  was  not  established  without  proof 
of  other  additional  facts,  but  must  render  judgment 
for  defendant. — Crandall  vs.  Amador  Co.,  20  Cal.,  p. 
72. 

1139.  (§  378.)     Judgment  must  be  entered  in  the  Judgment 
judgment  book  as  in  other  cases,  but  without  costs  for  ©tier  cases. 

•*       °  .  '  but  without 

any  proceeding  prior  to  the  trial.     The  case,  the  sub-  tJ®^§™*'< 
mission,  and  a  copy  of  the  judgment  constitute  the  ®^^**- 
judgment  roll. 

1140.  (§  379.)     The  judgment  may  be  enforced  Judgment 

m&y  be 

in  the  same  manner  as  if  it  had  been  rendered  in  an  enforced  or 

appealed 

action,  and  is  in  the  same  manner  subject  to  appeal.      i'n  acS)i? 


' 
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CHAPTER  HL 


PereonR 
coDtined 
may  be 
discharged. 


Notice  of 
applica- 
tion. 


SeiTice  of 
notice- 


Examina- 
tion before 
Jadge. 


DISCHARGE   OF    PERSONS     IMPRISONED   ON    CIVIL    PROCESS. 
t 
Section  1143.  Persons  confined  may  be  discharged. 

1144.  Notice  of  application. 

1145.  Service  of  notice. 

1146.  Examination  before  Judge. 

1147.  Interrogatories  may  be  in  writing. 

1148.  Oath  to  be  administered. 

1149.  Order  of  discharge. 

1150.  If  not  discharged,  prisoner  may  again  apply,  when. 

1151.  Di.<charge  final. 

1152.  Jud/^mertt  remains  in  force. 

1153.  Plaintiff  may  order  discharge  of  prisoner,  who  shall 

not  thereafter  bo  liable  to  imprisonment  for  the  same 
cause  of  action. 

1154.  Plaintiff  to  advance  funds  for  support  of  prisoner. 

1143.  Any  person  confined  in  jail,  on  an  execu- 
tion issued  on  a  judgment  rendered  in  a  civil  action, 
must  be  discharged  tlierefi'om  upon  the  conditions  in 
this  Chapter  specified. 

1 144.  Such  person  must  cause  a  notice,  in  writing, 
to  be  given  to  the  plaintijBF,  his  agent,  or  attorney,  that 
at  a  certain  time  and  place  he  will  apply  to  the  Judge 
of  the  District  Court  of  the  county  in  which  such  per- 
son may  be  confined;  or,  in  case  df  his  absence  or  ina- 
bility to  act,  to  the  Judge  of  the  County  Court  of  the 
county  in  which  such  person  may  be  imprisoned,  for 
the  purpose  of  obtaining  a  discharge  from  his  impris- 
onment. 

1 145.  Such  notice  must  be  served  upon  the  plain- 
tiff, his  agent,  or  attorney,  one  day  at  least  before  the 
hearing  of  the  application. 

1146.  At  the  time  and  place  specified  in  the 
notice,  such  person  must  be  taken  before  such  Judge, 
who  must  examine  him  under  oath  concerning  his 
estate' and  property  and  effects,  and  the  disposal  thereof, 
and  his  ability  to  pay  the  judgment  /or  which  he  is 
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committed;  and  such  Judge  may  also  hear  any  other 
legal  and  pertinent  evidence  that  may  be  produced  by 
the  debtor  or  the  creditor. 

1147.  The  plaintiiF  in  the  action  may,  upon  such  interroga- 
examination,  propose  to  the  prisoner  any  interrogate-  ^^ting. 
lies  pertinent  to  the  inquiry,  and  they  must,  if  required 

by  him,  be  proposed  and  answered  in  writing,  and  the 
answer -must  be  signed  and  sworn  to  by  the  prisoner. 

1 148.  ff,  upon  the  examination,  the  Jud^e  is  satis-  Oath  to  be 
fied  that  the  prisoner  is  entitled  to  his  discharge,  he  ^^^^ 
must  administer  to  him  the  following  oath,  to  wit:  "  I, 

,  do  solemnly  swear  that  I  have  not  any 

estate,  real  or  personal,  to  the  amount  of  fifty  dollars, 
except  such  as  is  by  law  exempted  from  being  taken 

in  execution;  and  that  I  have  not  any  other  estate  now 
conveyed  or  concealed,  or  in  any  way  disposed  of,  with 
design  to  secure  the  same  to  my  use,  or  to  hinder, 
delay,  or  defraud  my  creditors,  so  help  me  God.** 

1149.  After  administering  the   oath,  the   Judffe  Order  of 

,     ^      .  ,        _  ^  _    discharge. 

must  issue  an  order  that  the  prisoner  be  discharged 
from  custody,  and  the  officer,  upon  the  service  of  such 
order,  must  discharge  the  prisoner  forthwith,  if  he  be 
imprisoned  for  no  other  cause. 

1150.  If  such  Judge  does  not  discharge  the  pris-  if  not 
oner,  he  may  apply  for  his  discharsre  at  the  end  of  prisoner, 

'  J      ^^  'f  o  may  again 

every  succeeding  ten  days,  in  the  same   manner  as  ^^ 
above  provided,  and  the  same  proceedings  must  there- 
upon be  had. 

1151.  The  prisoner,  after  being  so  discharged,  is  Disohaigo 
forever  exempted  from  arrest  or  imprisonment  for  the 

same  debt,  unless  he  be  convicted  of  having  willfully 
sworn  falsely  upon  his  examination  before  the  Judge, 
or  in  taking  the  oath  before  prescribed. 
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1152.  The  judgment  against  any  prisoner  who  is 
discharged  remains  in  full  force  against  any  estate 
which  may  then  or  at  any  time  afterward  belong  to 
him,  and  the  plaintiff  may  take  out  a  new  execution 
against  the  goods  and  estate  of  the  prisoner,  in  like 
manner  as  if  he  had  never  been  committed. 


Plaintiff  1 153.    The  plaintiff  in  the  action  may  at  any  time 

may  order  '■                                                        •/               ./ 

of^'prisoner  ^^^^^  ^^®  prisoucr  to  be  discharged,  and  he  is  not 

nouhere-  thereafter  liable  to  imprisonment  for  the  same  cause 

after  bo  ^i?  _    x* 

liable,  etc.  01  actlOU. 


Plaintiff  to 
adranco 
funds  for 
support  of 
prisoner. 


1 154.  Whenever  a  person  is  committed  to  jail  on 
an  execution  issued  on  a  judgment  recovered  in  a 
civil  action,  the  creditor,  his  agent,  or  attorney  must 
advance  to  the  jailer,  on  such  commitment,  sufficient 
money  for  the  support  of  the  prisoner  for  one  week, 
and  must  make  the  like  advance  for  every  successive 
week  of  his  imprisonment;  and  in  ca«e  of  feilure  to 
do  so,  the  jailer  must  forthwith  discharge  such  pris- 
oner from  custody,  and  such  discharge  has  the  same 
effect  as  if  made  by  order  of  the  creditor. 


CHAPTER  IV. 


SUMMARY     PROCEEDINGS     FOR    OBTAINING     POSSESSION    OF 
REAL   PROPERTY   IN    CERTAIN    CASES. 

Section  1159.  Forcible  ontry  defined. 

1160.  Forcible  detainer  defined. 

1161.  Unlawful  detainer  defined. 

1162.  Service  of  notice. 

1163.  County  Courts  have  jurisdiction. 
1104.  Parties  defendant. 

]  165.  Parties  generally. 

1166.  Complaint.     Judge   to   fix   day   for   appearance   of 

defendant  and  summons. 

1167.  Summons,  form  and  service  of. 

1168.  Arrest. 

1169.  Judgment  by  default. 

1170.  Defendant  may  appear,  etc. 
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Section  1171.  Trial  by  jury. 

1172.  Showing  required  of  plaintiff  in    forcible    entry  or 

detainer.    Of  defendant. 

1173.  Complaint  must  be  amended  in  certain  cases. 

1174.  Verdict  and  judgment. 

1175.  Verification  of  complaint  and  answer. 

1176.  Effect  of  an  appeal  upon  the  judgment. 

1177.  Rules  of  practice. 

1178.  Appeals,  how  taken,  etc. 

1159.     Every  person  is  guilty  of  a  forcible  .entry  Forcible 
who  either:  dooned. 

1.  By  breaking  open  doors,  windows,  or  other  parts 
of  a  house,  or  by  any  kind  of  violence  or  circum- 
stance of  terror  enters  upon  or  into  any  real  property; 
or, 

2.  Who,  after  entering  peaceably  upon  real  prop- 
erty, turns  out  by  force,  threats,  or  menacing  conduct, 
the  party  in  possession. 

Note.— 1.  Generally— Construction.— See  Stats. 
1866,  p.  768,  Sec.  1.  This  Qhapter,  relating  to  forcible 
entries,  forcible  detainers,  and  unlawful  detainers,  is 
drawn  partly  from  the  Stats.  1865-6,  p.  768,  and  also 
Stats.  1863,  p.  652.  An  Act  concerning  forcible  entries 
and  unlawful  detainers  was  passed  Stats.  1850,  p.  425, 
amended  by  Stats.  1852,  p.  158,  also  by  Stats.  1858,  p. 
90,  also  by  Stats.  1861,  p.  582,  and  again  by  Stats.  1862, 
p.  420;  but  these  Acts  were  repealed  by  the  Stats,  of 
1863,  p.  652.  The  decisions  cited  in  this  Chapter, 
which  were  rendered  prior  to  the  thirty-second  volume 
of  reports,  were  rendered  under  the  statutes  of  1850,  p. 
425,  and  Acts  amendatory  thereof.  Those  rendered 
since  that  volume,  were  given  under  the  Acts  of  1863, 
p.  652,  and  1866,  p.  768.  All  these  decisions  bear  more 
.or  less  upon  the  provisions  of  this  Chapter,  which,  in 
most  respects,  is  very  similar  to  the  previous  statutes. 
As  will  be  seen,  many  statutes  concerning  forcible 
entries  and  detainers  have  been  passed,  and  their 
policy  has  ever  been  to  provide  a  remedy  for  an  unlaw- 
ful entry,  as  well  as  a  forcible  entry,  in  order,  doubt- 
less, to  avoid  nice  distinctions  as  to  what  constitutes 
force  in  an  entry  upon  lands. — Moore  et  al.  vs.  Goslin, 
5  Cal.,  p.  266.  The  terms  "actions  of  forcible  entry 
•  and  detainer,"  in  the  Constitution,  include  actions  for 

7-. Vol.  II. 
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the  unlawful  holding  over  by  tenants. — Brummagim 
vs.  Spencer,  29  Cal.,  p.  661.  It  has  been  held  that  the 
statute  must  be  strictly  construed. — House  vs.  Keiser, 
8  Cal.,  p.  499;  but  see  Sec.  4,  ante.  The  true  construc- 
tion of  this  Chapter,  as  to  the  mode  of  proceeding, 
would  seem  to  be  that  the  case  must  be  governed  by 
the  provisions  of  this  Chapter,  so  far  as  they  go;  and 
as  to  other  matters  not  embraced  in  the  words  of 
this  Chapter,  the  general  rules  governing  proceedings 
in  Courts  will  apply. — People  vs.  Harris,  9  Cal.,  p.  572. 
It  was  held  that,  under  the  Act  of  1850,  the  proceed- 
ings could  not  be  made  a  substitute  for  the  action  of 
ejectment.  It  was  intended  by  that  Act  excluding  the 
thirteenth  section  to  redress  wrongs  occasioned  by 
force  used  or  threatened  by  the  defendant,  by  restoring 
possession  to  the  plaintiflT,  and  punishing  the  defendant 
with  fine  and  treble  damages. — Owen  vs.  Doty,  27  Cal., 
p.  502.    See,  also,  Hodgkins  vs.  Jordan,  29  Cal.,  p.  577. 

2.  Validity  of  Lease,  Title,  or  Right  of  Pos- 
session CANNOT  BE  TrIE.D  UNDER  THIS  CHAPTER. — 
The  validity  of  the  lease  under  which  the  premises  are 

•  held  cannot  be  tried  in  this  action,  nor  can  the  lessee 

be  deprived  of  the  advantages  resulting  from  the  pos- 
session of  the  premises  under  the  lease,  by  a  forcible 
ouster  under  legislative  enactment. — McCauley  vs. 
"Weller,  12  Cal.,  p.  500.  Nor  can  the  defendant's  title 
or  right  of  possession  be  tried  in  an  action  under  the 
provisions  of  this  Chapter. — Mitchell  vs.  Davis,  23  Cal., 
p.  381;  Davis  vs.  Mitchell,  34  Cal.,  p.  81;  McCauley 
vs.  Weller,  12  Cal.,  p.  500;  see,  also,  Mecham  vs. 
McKay,  37  Cal.,  p.  154. 

3.  What  is  Essential  to  Support  the  Action 
OF  Forcible  Entry,  etc. — S.  was  in  possession  of  a 
quartz  mill  under  a  lease;  the  mill  had  been  run  until 
one  or  two  o'clock  in  the  morning,  when  the  employes 
of  the  plaintiff  closed  up  and  retired  to  rest  in  the  mill. 
Before  daylight,  and  while  the  hands  were  actually 
sleeping  in  the  mill,  and  the  products  of  the  last  day's 
work  were  still  in  the  amalgamating  tubs,  the  defend- 
ants—several in  number — entered  the  mill,  took  posses- 
sion, and,  under  pretense  of  making  repairs,  retained 
possession  against  repeated  demands  and  protest  of  the 
plaintiff  and  his  employ^.  Held:  that  these  facts 
constituted  sufficient  evidence  of  force  to  maintain  the 
action  of  forcible  entry. — Scarlett  vs.  Lamarque,  5  Cal., 
p.  63;  see,  also,  Fogarty  vs.  Kelly,  24  Cal.,  p.  319, 
commenting  on  the  last  cited  case.  In  order  to  main- 
tain the  action  there  must  be  force,  either  actually 
applied  or  justly  to  be  feared  from  the  conduct  of  the 
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defendant. — Frazier  vs.  Hanlon,  5  Cal.,  p.  156.    The 
action  of  forcible  entry  and  detainer  may  be  maintained 
in  three  cases:  first,  when  the  entry  is  forcible;  second, 
when  the  entry  is  simply  unlawful,  and  tlie  detainer 
forcible;   third,  when  the  entry  was  lawful,  and  the 
holding  over  forcible.    But  in  all  case^,  there  must  be 
something  of  personal  violence,  eitlier  threatened  or 
actual. — Dickinson  et  al.  vs.  Maguire  et  al.,  9  Cal.,  p. 
46.    The  action  of  forcible  entry  and  detainer  is  a  sum- 
niary  proceeding  to  recover  possession   of  premises 
forcibly  or  unlawfully  detained.    The  inquiry  in  such 
caries  is  conlined  to  the  actual  peaceable  possestfion  of 
tlio  plaintiff,  and  the  unlawful  or  forcible  ouster  or 
detention  by  defendant— the  object  of  the  law  being  to 
prevent  the  disturbance  of  the  public  peace,  by  the 
forcible  assertion  of  a  private  right.    Questions  of  title 
or  right  of  possession  cannot  arise;  a  forcible  entry 
upon  the  actual  posi-ession  of  plaintiff  being  proven,  he 
would  be  entitle!  to  restitution,  though  the  fee  simple, 
title,  and  present  right  of  possession  is  shown  to  be  in 
the  defendant.— McCauley  vs.  Weller,  12  Cal.,  p.  600; 
Davis  V:;.  Mitchell,  34  Cal.,  p.  81.    If  parties  threaten 
to  take  forcible  possession  of  property,  and  the  com- 
plaint does  not  allege  the  insolvency  of  the  defendants, 
and  that  there  is  no  adequate  remedy  at  law,  a  writ  of 
prohibition  will  not  be  granted.    If  possession  be  taken 
forcibly,  the  action  of  forcible  entry  and  detainer  is  a 
speedy  mcxle  of  regaining  possession,  and  for  other 
damages,  the  usual  proceedings  at  law  would  suffice. — 
Tomlinson  vs.  Rubio,  16  Cal.,  p.  201.    If,  in  ^ectment 
by  B.  &  K.,  a  writ  of  restitution  was  issued  on  judg- 
ment in  favor  of  B.,  and  under  it  K.  was  removed  from 
the  land  by  the  proper  officer,  and  W.  put  in  possession, 
as  agent  of  B.,  and  then,  about  a  month  afterwards, 
W.  leased  the  premises  to  H.,  K.  cannot  maintain 
forcible  entry  and  detainer  against  H.,  the  lessee,  on 
the  ground  that  the  act  of  the  officer  in  removing  and 
putting  W.  in  possession  was   tortious,  because  not 
justified  by  the  writ.    Kennedy  vs.  Hamer,  19  Cal.,  p. 
375;  Janson  vs.  Brooks,  29  Cal.,  p.  214.    An  entry  by 
a  person  in  compaiiy  with  armed  men  upon  land  in- 
closed with  a  fence,  and  in  the  possession  of  another, 
and  commencing  to  erect  a  house,  and  refusing  to 
deliver  up  peaceable  possession  on  demand,  but  offering 
a  show  of  force  to  retain  it,  is  forcible  entry  and 
detainer. — Watson  vs.  "Whitney,  23  Cal.,  p.  375.    Sev- 
eral persons  were  owners  of  separate  tracts  of  land 
within  an  outside  fence  which  formed  a  common  inclo- 
8ure,  but  the  division  lines  of  the  separate  tracts  within 
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the  common  indosiire  were  well  known  and  defined, 
and  each  person  cultivaU'd  his  own  tract.  A.  and  B., 
two  of  these  owner?,  disiK).sc*d  of  their  tract  to  C.  Soon 
alter  this  D.,  who  was  the  owner  of  another  tract  within 
the  inclosure,  went  upon  the  tract  sold  to  C.  and  com- 
menced plowing;  C.  went  to  D,,  took  hold  of  his  horses, 
and  commenced  turning  them  from  the  trapk,  when  D. 
drew  a  pi>t^l  and  aiming  it  at  him,  threatened  to  huit 
him  if  he  did  not  leave;  D.  continued  plowing  the  land. 
The  actions  of  D.  clearly  amounted  to  a  foicible  entry 
and  detainer,  and  the  general  out:»ide  fence  constituted 
as  full  and  complete  an  actual  possession  in  the  owner 
of  each  separate  tract  as  though  it  had  been  inclosed 
by  a  lawful  fence. — HusKoy  vs.  McDermott,  23  Cal.,  p. 
413.  Going  upon  a  lot  in  another's  possession,  accom- 
panied by  several  men,  and  building  a  fence  around  it 
while  the  former  possessor  is  remonstrating,  and  remov- 
ing the  possessor  from  the  line  of  the  fence,  where  he 
places  himself  to  prevent  the  fence  from  being  built,  is 
a  forcible  entry.  A  per.<on  going  ujwn  property  of 
another  does  not  effect  a  complete  entry  and  acquire 
possession  until  he  has  expelled  the  party  in  possession 
and  effected  an  exclusive  lodgment.  It  is  a  sufficient 
possession  of  a  lot  to  enable  a  person  to  maintain 
forcible  entry  and  detainer,  if  it  adjoins  a  lot  upon 
which  he  lives,  and  has  a  stable  on  it,  and  ho  cultivates 
it,  even  though  the  fence  inclosing  the  whole  is  not 
very  substantial. — Valencia  vs.  Couch,  32  Cal.,  p.  340. 
Forcible  entry  may  be  committed  by  breaking  the 
doors  of  a  building  without  any  violence  to  fhe  person 
in  possession. — Brawley  vs.  Risdon  Iron  Works,  38 
Cal.,  p.  676. 

4.  What  abb  Ixsufficiknt  Facts  to  Sustain 
AN  Action  or  Forcible  Entry,  etc. — Facts  which 
constitute  a  mere  trespass  upon  property  will  not  sup- 
port the  action  of  forcible  and  unlawful  detainer. — 
Frazier  et  al.  vs.  Hanlon,  5  Cal.,  p.  156;  Merrill  vs. 
Forbes,  23  Cal.,  p.  379.  An  entry  by  a  party  upon 
land  for  the  purpose  of  cutting  and  taking  away  grass 
or  crops  growing  thereon,  without  any  intention  of 
taking  possession  *  of  the  land,  and  without  residing 
thereon,  is  not  sufficient  to  sustain  the  action. — Merrill 
vs.  Forbes,  23  Cal.,  379.  Where  the  entry  of  the  de- 
fendant was  lawful,  the  plaintiff  cannot,  when  defend- 
ant's right  to  the  possession  has  expired,  expel  him 
therefrom,  or  by  using  or  threatening  force  make  his 
entry  unlawful.— Owen  vs.  Doty,  27  Cal.,  p.  502;  see 
Merrill  vs.  Forbes,  23  Cal.,  p.  379.  When  one  person 
has  a  house  upon  a  portion  of  a  tract  of  land  which  he 
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is  occupying,  and  another  person  enters  upon  another 
part  of  the  tract  and  erects  a  house,  without  doing  any- 
thing further,  these  facts  are  insufficient  to  sustain  an 
action  for  forcible  entry  upon  and  detainer  of  the  whole 
tract.— Thompson  vs.  Smith,  28  Cal.,  p.  527.  A  Sheriff 
is  not  guilty  of  a  forcible  entry  if,  acting  in  good  faith, 
by  virtue  of  a  writ  of  restitution,  he  removes  from  the 
premises  a  person  against  whom  the  writ  did  not  run, 
and  who  was  not  in  privity  with  the  person  against 
whom  the  writ  was  directed. — Jan^on  vs.  Brooks,  29 
Cal.,  p.  214. 

5.  PLAINTIFr  MUST  HAVE  BEEN  IN  POSSESSION  IN 

ORDER  TO  Maintain  Action. — To  sustain  forcible 
entry  and  detainer,  plaintiff  must  have  been  in  actual 
possession;  and  when  the  land  is  public  land,  not  taken 
up  under  our  Possessory  Act,  nor  under  the  Federal 
laws,  such  actual  possession  consists  only  of  an  actual 
inclosure,  or.  its  equivalent.  Merely  putting  down 
stakes,  or  marking  out  a  boundary  lino,  is  not  suf- 
ficient.—Preston  vs.  Kehoe,  15  Cal.,  p.  315.  It  was 
held  to  be  sufficient  **  actual  possession  "  where  plaintiff 
had  been  in  the  peaceable  and  quiet  possession  and  use 
of  the  premises  through  his  agent  and  by  his  tenants, 
and  the  building  being  unrented  he  had  locked  the 
door  and  taken  the  key  to  his  office.  Actual  occupancy 
is  not  required,  and  "actual  possession*'  consists  as 
much  of  a  present  iwwer  and  right  of  dominion  as  of 
an  actual  corporal  presence  in  the  house. — Minturn  vs. 
Burr,  16  Cal.,  p.  107;  see,  also,  Shelby  vs.  Houston,  38 
Cal.,  p.  423.  The  fact  of  possession,  and  not  the  right 
of  possession,  is  what  is  to  be  determined. — James 
Mitchell  vs.  Davis,  20  Cal.,  p.  45;  Barlow  vs.  Burns, 
40  Cal.,  p.  351.  An  entry  in  the  morning  upon  a  por- 
tion of  a  tract  of  land  in  the  possession  of  another,  and 
inclosing  it  with  a  fence,  and  putting  a  houscf  on  it  be- 
fore sundown,  is  not  such  a  peaceable  possession  as  will 
sustain  forcible  entry  and  detainer  against  the  pos- 
sessor, who  at  sundown  of  the  same  day  destroys  the 
house  and  fence,  and  drives  the  intruder  away. — Hoag 
vs.  Pierce,  28  Cal.,  p.  187.  The  plaintiff,  in  forcible 
entry  and  detainer,  must  show  an  actual,  peaceable, 
and  exclusive  possession;  an  interrupted  possession  is 
not  sufficient. — House  vs.  Keiser,  8  Cal.,  p.  499;  Hoag 
vs.  Pierce,  28  Cal.,  p.  187.  Actual  possession  must 
have  existed  when  the  wrongful  or  forcible  entry  was 
made;  and  if  forcible  detainer  alone  is  complained  of, 
tlie  entry  of  the  defendant  must  have  been  unlawful. — 
Owen  vs.  Doty,  27  Cal.,  p.  602. 
6.  Party  in  Possession  mat  Resist  and  Expel 
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Intruder. — A  person  in  the  posFCPsion  of  a  tract  of 
land  has  the  right  to  resist  and  expel  nn  intruder,  if 
he  does  po  before  the  possession  of  the  intruder  had 
become  actual  and  peaceable. — Hoag  vs.  Pierce,  28 
Cal.,  p.  187. 

7.  Party  canxot  take  Forcible  Possession  of 
HIS  own  Lands. — If  lands  are  in  the  peaceable  though 
wrongful  possession  of  another,  a  peri?on  cannot  take 
forcible  possession  of  such  lands  even  though  they  are 
his  own;  if  he  does  so  he  will  not  only  be  compelled  to 
restore  the  posfession  before  his  title  will  be  investi- 
gated, but  will  also  be  puni^hed  by  fine  and  a  further 
judgment  for  treble  damages  for  his  own  infraction  of 
the  laws. — Davis  vs.  Mitchell,  34  Cal.,  p.  81;  see, 
also,  Brown  vs.  Perry,  39  Cal.,  p.  23. 

8.  Verdict  of  Guilt  of  Defendant  is  conclu- 
sive as  to  Peaceable  Actual  Possession  of 
Plaintiff. — In  an  action  for  a  forcible  and  unlawful 
entry  and  detainer  of  a  mine,  against  a  corporation 
and  C.  &  v.,  the  jury's  giving  a  verdict  of  guilty  as 
to  C.  &  v.,  and  not  guilty  as  to  the  corporation,  is 
conclusive  that  the  plaintiff  had  actual  peaceable  pos- 
session of  the  premises  at  the  time  of  the  entry;  that 
unlawful  and  forcible  entry  on  his  possession  was  made 
by  the  defendants  C.  &  V.;  and  that  the  corporation 
did  not  participate  in  the  trespass.  The  peaceable  and 
actual  possession  of  the  plaintiffs  is  incompatible  with 
the  lawful  possession  of  another,  and  such  a  verdict  is 
conclusive  against  the  possession  of  the  corporation, — 
Fremont  vs.  Crippen,  10  Cal.,  p.  211. 

9.  Who  may  be  Plaintiff— Complaint.  — See 
Sec.  1167,  post,  and  notes. 

10.  Who  may  be  made  Defendants.— See  Sec. 
1164,  post,  and  notes. 

Forcible  1 160.    Eveiy  person  is  guilty  of  a  forcible  detainer 

detainer 

dotinod.       who  either: 

1.  By  force,  or  by  menaces  and  threats  of  violence, 
unlawfully  holds  and  keeps  the  possession  of  any  real 
property,  whether  the  same  was  acquired  peaceably 
or  otherwise;  or, 

2.  Wljo,  in  the  night-time,  or  during  the  absence 
of  the  occupant  of  any  lands,  unlawfully  enters  upon 
real  property,  and  who,  after  demand  made  for  the 
surrender  thereof,  for  the  period  of  five  days,  refuses 
to  surrender  the  same  to  such  former  occupant. 
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The  occupant  of  real  property,  within  the  meaning 
of  this  subdivision,  is  one  who,  within  five  days  pre- 
ceding such  unlawful  entry,  was  in  the  peaceable  and 
undisturbed  possession  of  such  lands. 

Note.— See  Stats.  1866,  p.  768,  Sees.  2,  8,  and  Stats. 
1863,  p.  652,  Sees.  I,  2. 

1.  Constitutionality  of  Section.— Subd.  2  of 
the  section  held  to  be  constitutional  in  Mecham  vs. 
McKay,  37  Cal.,  p.  154. 

2.  Demand  of  Possession  to  be  made.— The  de- 
mand and  refusal  of  possession  required  by  Subd.  2 
must  be  made  after  the  entiy  of  the  defendant. — Me- 
cham YS.  McKay,  37  Cal.,  p.  154.  A  demand  of  pos- 
session of  the  party  detaining  the  premises,  and  a 

.  refusal  for  a  period  of  five  days,  are  necessary  to  con- 
stitute a  forcible  detainer,  as  defined  in  Subd.  2.  A 
demand  upon  the  person  making  the  forcible  entry, 
but  who  does  not  detain  the  premises,  is  not  sufi- 
cient. — Brawley  vs.  Risdon  Iron  Works,  38  Cal.,  p. 
676;  see,  also.  Barlow  vs.  Burns,  40  Cal.,  p.  351,  cited 
in  note  to  Sec.  1167,  post. 

3.  Generally.— In  Shelby  vs.  Houston,  88  Cal.,  p. 
419,  the  Court,  speaking  of  the  Forcible  Entry  and 
Detainer  Act  of  1866,  say:  *'  The  question  as  to  how  a 
complaint  under  this  statute  ought  to  be  fhtmcd  came 
before  us  in  the  case  of  Valencia  vs.  Couch,  32  Cal.,  p. 
342.  We  there  held  that  the  statute  defined  two  dis- 
tinct offenses:  First,  forcible  entry;  second,  forcible 
detainer.  That  of  the  latter  it  gave  two  distinct  defini- 
tions— one  in  the  second,  and  the  other  in  the  third 
section  (corresponding  substantially  to  Subds.  1  and  2 
of  Sec.  1160  of  this  Code);  that  the  statute  also  pro- 
vided that  fraud  on  the  part  of  the  defendant,  if  any 
there  should  be,  should  be  considered  as  a  feature  of 
each  ofiTense,  and  a  ground  for  special  damages;  and 
that  there  were,  under  the  statute,  four  separate  causes 
of  action,  or  grounds  for  relief:  First,  forcible  entry; 
second,  forcible  detainer,  as  defined  in  the  second  sec- 
tion (Subd.  1,  Sec.  1160);  third,  forcible  detainer,  as 
defined  in  the  third  section  (Subd.  2,  Sec.  1160); 
fourth,  fraud  as  an  adjunct  of  each.  And  these  causes 
of  action  might  all  be  united  in  the  same  complaint, 
but  must  be  separately  stated.  But  if  the  evidence 
shows  a  cause  of  action  dififering  from  the  allegations 
of  the  complaint,  the  Court  should  cause  the  complaint 
to  be  amended." — Shelby  vs.  Houston,  38  Cal.,  p.  419; 
Treat  vs.  Forsyth,  40  Cal.,  p.  484.    The  possession  of 
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defendant,  under  an  unlawful  entry,  is  an  unlawful 
holding,  in  the  absence  of  anything  occurring  after 
such    entry   to    give    him   a    right  of  possession    as 
again. <t  plaintiff.— Treat  vs.  Forsyth,  40  Cal.,  p.  484. 
The  declaration  of  the  defendant  to  the  plaintiff  that 
he  will  not  leave  the  promises  until  he  is  put  off  hy 
force  or  by  law,  does  not  constitute  a  forcible  detainer. 
The  mere  supposition  of  a  person,  that  if  he  attempts 
to  regain  possession,  force  will  be  used  to  prevent  it, 
is  not  enough  to  show  a  forcible  detainer,  but  an  attempt 
must  be  made  to  regain  possession,  and  either  force  or 
threats  of  force  used  to  resist  it. — Hodgkinsvs.  Jordan, 
29  Cal.,  p.  577.    P.  had  possession  of  a  lot  of  land,  by 
havthg  it  inclosed  with  a  fence,  but  did  not  reside  on  it, 
nor  have  a  house  on  it.     M.  and  D.  entered    into 
possession,  and  built  a  house  on  the  premises,  and 
moved  into  it.    Five  days  afterwards*,  an  agent  of  P. 
went  to  the  premises  and  told  M.  and  D.  that  he  had 
come  there  to  take  possession  for  P.    They  replied  that 
it  would  be  very  foolish  to  give  up  the  lots  after  making 
improvements  on  them;  that  they  would  not  leave,  and 
that  it  would  take  a  pretty  good  force  to  put  them  off; 
that  they  had  paid  their  money  for  the  lots,  and  they 
would  be  d — d  if  they  would  leave.    To  another  agent 
of  P.,  M.  and  D.  used  substantially  the  same  language. 
This  did  not  amount  to  a  forcible  entry  or  unlawful 
detainer,  and  the  evidence  was  insufScient  to  authorizo 
P.  to  maintain  action,  since  such  acts  amounted  merely 
to  a  trespass  and  ouster  of  P.,  for  which  ejectment  was 
the  proper  remedy. — Polack  vs.  McGrath,  25  Cal.,  p. 
56,    The  mere  declaration  of  an  intention  to  keep  pos- 
session, and  actually  doing  so,  does  not  necessarily  con- 
stitute such  force,  or  threat  of  force,  as  to  render  a 
detainer  forcible,  w^here  there  has  been  an  unlawful 
entrj^,  unless  such  avowal  is  made  in  answer  to  a 
demand  for  possession  by  the  party  claiming  to  have 
been  ousted,  and  is  accompanied  by  some  act  or  word 
of  the  party  making  the  unlawful  entry,  showing  an 
intent  on  his  part  to  maintain  the  possession  by  force. 
Fogarty  vs.  Kelly  et  als.,  24  Cal.,  p.  317.    See  Note  3 
to  Sec.  1159,  ante,  commenting  on  this  case.    And  as  to 
what  constitutes  a  forcible  detainer,  see  the  cases  of 
Hussey  vs.  McDermott,  23  Cal.,  p.  413;  and  Dickinson 
vs.  Maguire,  9  Cal.,  p.  46,  commented  on  in  Note  3 
to  Sec.  1159,  ante;  and  see,  also,  cases  of  Thompson  vs. 
Smith,  28  Cal.,  p.  527;  and  Janson  vs.  Brooks,  29  Cal., 
p.  214,  cited  in  Note  4  to  Sec.  1159,  ante. 
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1161.     A  tenant  of  real  property,  for  a  term  less  Unlawful 
than  life,  is  guilty  of  an  unlawful  detainer:  defined. 

1.  Where  he  continues  in  possession  of  the  property, 
or  any  part  thereof,  after  the  expiration  of  his  term, 
without  the  permission  of  the  landlord;  but  in  case  of 
a  tenancy  at  will  or  sufterance,  it  must  first  be  termi- 
nated by  notice,  as  prescribed  in  The  Civil  Code; 

2.  Where  he  continues  in  possession,  after  a  neglect 
or  failure  to  perform  the  conditions  or  covenants  of  the 
lease  or  agreement  under  which  the  property  is  held, 
and  three  days  notice,  in  writing,  requiring  the  per- 
formance of  such  conditions  or  covenants,  or  the  pos- 
session of  the  property,  shall  have  been  served  upon 
him; 

3.  Where  he  continues  in  possession,  without  such 
permission,  after  default  in  the  payment  of  rent  pur- 
suant to  the  agreement  under  which  the  property  is 
held,  and  three  days'  notice,  in  writing,  requiring  pay- 
ment of  the  rent  or  possession  of  the  property,  shall 
have  been  served  upon  him. 

Note.— Stats.  1863,  p.  652;  N.  Y.  C.  C.  P.,  Sec. 
1410. 

1.  What  constitutes  Unlawful  Detainer. — 
'*  The  question  as  to  what  constitutes  an  unlawful  entry 
has  been  repeatedly  before  the  Court,  and  it  has  been 
uniformly  declare<l  to  be  a  peaceable  entry,  made  in 
bad  faith;  that  is  to  say,  without  any  bona  fide  claijn 
or  color  of  a  legal  right  to  enter,  and  not  a  peaceable 
entry,  made  in  good  faiih^  although  wrongfully;  that 
is^  say,  in  the  belief  that  there,  is  a  legal  right  to 
enter. — Dickinson  vs.  Maguire,  9  Cal.,  p.  48;  Janson 
,V8.  Brooks,  and  Bachman  vs.  Whitney,  29  Cal.,  p. 
220;  Thompson  vs.  Smith,  28  Cal.,  p.  532.  In  view  of 
this  construction  we  further  held,  in  the  case  last 
cited,  that  a  defendant,  in  an  action  for  an  unlawful 
entry,  might  produce  evidence  of  title,  not  for  the  pur- 
pose of  establishing  or  trying  title,  but  for  the  purpose 
of  showing  that  his  entry,  if  wrongful,  was  not  made 
with  a  wrongfvl  intent^  but  in  good  faith,  and  in  the 
belief  that  he  had  a  legal  right  to  enter." — Shelby  vs. 
Houston,  38  Cal.,  p.  422. 

8— Vol.  II. 
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2.  Refusal  to  Deliyeb  Possession  in  Unlawful 
Detainer. — A  refusal  to  permit  plaintiff  to  cut  through 
a  brick  wall  of  a  room,  the  possession  of  which  is  in 
dispute,  is  not  proof  qf  a  refusal  of  possession  of  the 
room,  if  the  refusal  was  for  the  purpose  of  preventing^ 
injury  to  the  walls.— Mecham  vs.  McKay,  37  Cal., 
p.  154. 

3.  Parties  to  action  for  Unlawful  Detainer. 
Landlord  and  Tenant. — If  the  landlord  sells  the 
leased  property  and  assigns  to  the  purchaser  the  lease, 
and  the  tenant  does  not  attorn  to  the  purchaser,  or 
recognize  him  as  landlord,  the  purchaser  cannot  main- 
tain an  action  for  unlawful  detainer  for  the  recovery  of 
the  premises  from  the  tenant.  The  inght  to  remove  a 
tenant  by  an  action  of  unlawful  detainer  is  given  to  the 
conventional  landlord  alone,  and  not  to  his  successor 
in  the  estate. — Reay  vs.  Cotter,  29  Cal.,  p.  168;  Owen 
vs.  Doty,  27  Cal.,  p.  502.  Wlien  a  technical  relation 
of  landlord  and  tenant  has  been  created  by  lease,  it  is 
not  dissolved  by  the  execution  of  an  assignment  of  the 
lease  to  the  landlord,  and  release  and  cancellation  of 
the  lease.  A  surrender,  in  fact,  of  the  demised  prem- 
ises is  essential  to  terminate  that  relation.  A  possession 
by  the  tenants,  after  the  execution  of  the  papers  men- 
tioned, of  the  demised  premises,  renders  them  liable  to 
be  proceeded  against  under  the  Act  concerning  forcible 
entries  and  unlawful  detainers. — Kower  et  al.  vs.  Gluck 
et  als.,  33  Cal.,  p.  401.  A  tenant  who  submits  to  being 
wrongfully  turned  out  of  possession  under  a  writ  which 
did  not  run  against  him,  and  then  attorns  to  the  plain- 
tiff in  the  writ,  cannot  prevent  his  first  landlord  from 
recovering  possession  against  him  for  non-payment  of 
rent. — Calderwood  vs.  Peyser,  31  Cal.,  p.  333.  The 
production  of  a  lease  in  evidence  will  not,  of  itself, 
prove  the  relation  of  landlord  and  tenant  to  have  ex- 
isted between  the  lessor  and  lessee,  but  the  entry  of  the 
lessee  under  the  lease,  or  a  holding  oy  him  referable  to 
the  lease,  must  also  be  proven. — Caldwell  vs.  Center, 
30  Cal.,  p.  539.  An  action  for  an  unlawful  detainer  by 
holding  over,  cannot  be  maintained  unless  the  relation 
of  landlord  and  tenant  is  shown  to  exist  between  the 
plaintiff  and  defendant  at  the  time  when  the  plaintiff 
made  the  demand  for  possession. — Steinback  vs.  Krone, 
36  Cal.,  p.  303. 

4.  Termination  of  Tenancy  by  Eviction  op 
Tenant. — Tenancy  is  terminated  by  eviction  of  the 
tenant,  and  a  subsequent  taking  and  holding  by  a 
tenant  under  a  lease  from  the  evictor  is  not  in  subor- 
dination to  the  title  of  the  original  lessor,  and  defendant 
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may  show  the  eviction,  etc.,  as  a  good  defense  to  an 
action  for  unlawfully  holding  over. — Steinback  vs. 
Krone?  36  Cal.,  p.  303. 

5.  Possession  of  Tenant  is  Possession  or  Land- 
lord.— A.  goes  into  possession  under  a  lease  from,  and 
as  a  tenant  of,  B.  A  judgment  of  eviction  is  then  re- 
covered against  A.  by  C,  after  which  A.  attorns  to 
and  pays  rent  to  C.  From  this  time  the  possession  of 
A.  becomes  the  possession  of  C. — Mecham  vs.  McKay, 
37  Cal.,  p.  154. 

6.  Notice  to  Tenant  at  Sufferance.— A  tenant 
holding  over  after  expiration  of  term  of  lease  becomes 
a  tenant  at  sufferance.  Independent  of  the  statute,  a 
tenant  at  sufferance  is  not  entitled  to  notice  to  leave. — 
Jackson  vs.  Parkhurst,  5  John.,  p.  128;  Jackson  vs. 
McLeod,  12  John.,  p.  182.  The  statute  of  1861,  p.  514, 
has  not  changed  this  rule,  the  remedies  therein  pro- 
vided being  cumulative. — Hauxhurst  vs.  Lobree,  38 
Cal.,  p.  563. 

7.  Forfeiture  of  Lease  for  Non-payment  of 
Rent. — To  work  a  forfeiture  of  lease  for  non-payment 
of  rent,  the  landlord  must  have  made  a  demand  for  the 
precise  sum  duo  on  the  premises,  or  wherever  the  rent 
was  payable,  on  the  day  it  became  due,  and  at  a  rea- 
sonable time  before  sunset. — Taylor's  Landlord  and 
Tenant,  Sec.  493,  and  authorities  there  cited;  Chip- 
man  vs.  Emeric,  3  Cal.,  p.  273;  Gaskill  vs.  Trainer,  3 
Cal.,  p.  334.  The  statute  concerning  unlawful  holding 
over  of  lands,  etc.,  has  changed  the  rule  as  to  the  time 
in  which  the  demand  may  be  made.  In  other  respects 
the  law  remains  as  before,  and  the  same  strictness  in 
making  the  demand  is  necessary. — Gage  vs.  Bates,  40 
Cal.,  p.  -384. 

8.  Evidence  of  Constructive  Possession.— Evi- 
dence of  permission  of  lessor  to  lessee  to  extend  his 
possession  beyond  the  limits  of  the  leased  property,  is 
not  admissible  to  show  constructive  possession  of  the 
exterior  limits  in  the  lessor.  In  order  to  show  construc- 
tive possession  in  the  lessor,  it  must  appear  that  the 
lessee  entered  by  virtue  of  such  license. — Mason  vs. 
"Wolff,  40  Cal.,  p.  246. 

9.  Notice  to  Tenant  to  Leave.- Under  the  first 
Forcible  Entry  and  Detainer  Act,  it  was  held  that  where 
by  the  terms  of  an  award  which  was  decisive  between 
a  landlord  and  his  tenant,  the  latter  was  to  leave  the 
premises  on  the  ninth,  the  plaintiff  had  no  right  to 
give  notice  to  quit  until  the  tenth.  After  which,  under 
the  statute,  the  defendant  had  six  days  to  remove, 
hence  an  action  commenced  on  the  tenth  was  prema- 
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ture. — Ray  vs.  Armstrong,  4  Cal.,  p.  208.  And  in  an 
action  by  a  landlord  against  his  tenant,  it  was  held  that 
under  the  thirteenth  section  of  the  Forcible  Entry  and 
Detainer  Act,  where  the  evidence  showed  a  tenancy 
from  year  to  year,  plaintiff  must  show  that  he  has  termi- 
nat(>d  the  tenancy  by  notice  to  quit;  and  if  the  tenant 
,  be  permitted  to  hold  over  without  notice  to  quit,  a  new 

term  is  created,  and  he  cannot  be  legally  dispossessed. 
Sullivan  vs.  Gary,  17  Cal.,  p.  80.  If  the  notice  to  quit, 
in  order  to  enable  the  landlord  to  determine  the  ten- 
ancy, is  served  on  the  original  lessee,  that  notice  binds 
the  under-tenants  who  acquire  possession  after  its 
service,  and  those  who  lease  from  the  tenant,  after  the 
landlord  has  served  on  him  notice  to  quit,  are  liable  to 
the  landlord  for  double  the  monthly  value  of  the  prem- 
ises.— Schilling  vs.  Homes,  23  Cal.,  p.  227. 

10.  Whkbk  no  Notice  nked  bk  givkn  Tenant. — 
Under  the  former  statute  it  has  been  lield  that  where 

•  ^  the  defendant  held  as  tenant  under  J.  S.,  in  his  life- 

time, under  whom,  as  heir  at  law,  the  plaintiff  claimed 
as  landlord,  but  the  defendant  refused  to  recognize  him 
as  such,  this  refusal  terminated  the  tenancy,  and  over- 
weighed  the  presumption  of  a  contract  between  them. 
Sampson  vs.  Shaeffer,  3  Cal.,  p.  190.  And  in  an  action 
for  unlawfully  holding  over  after  the  expiration  of  the 
tenant's  term,  three  days*  notice  only  is  required. — 
Garbrell  vs.  Fitch,  6  Cal.,  p.  189.  Where  defendant 
answers,  denying,  among  other  things,  plaintiff's  title, 
and  h^s  own  relation  of  tenant,  plaintiff  is  entitled  to 
recover;  the  denial  of  title  and  the  relation  of  tenant 
made  defendant  a  trespasser,  not  entitled  to  notice  to 
quit;  no  special  demand  for  payment  of  rent  was  nec- 
essary to  work  a  forfeiture;  defendant  could  not  deny 
title  and  yet  claim  the  benefit  of  holding  in  subordina- 
tion to  it. — Smith  vs.  Ogg  Shaw,  16  Cal,,  p.  88.        • 

11.  Landlord  may  Demand  Rent  and  Posses- 
sion AT  SAME  TIME.— If  a  tenant  holds  over  afler  rent 
has  become  due  and  remains  unpaid  for  the  space  of 
three  days,  the  landlord  may  demand  the  payment  of 
rent  and  delivery  of  possession  at  the  same  time,  and 
on  refusal  of  tenant,  can  maintain  an  action  for  unlaw- 
ful holding  over.  It  is  not  necessary  to  demand  rent 
and  wait  three  days  and  then  demand  possession. — 
Brummagim  vs.  Spencer,  29  Cal.,  p.  661.  A  waiver  of 
demand  will  not  be  implied  for  the  purpose  of  making 
a  forfeiture;  for,  from  its  very  nature,  a  forfeiture  can- 
not take  place  by  consent,  and  is  not  favored  by  tho 
rules  of  law. — Gaskill  vs.  Trainer,  3  Cal.,  p.  334. 
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1162.  The  notices  required  by  the  preceding  sec-  Service  of 

n       .  ,  J  I  &  notice. 

tioii  may  be  served,  either: 

1.  By  delivering  a  copy  to  the  defendant  person- 
ally; or, 

2.  If  he  be  absent  from  his  place  of  residence,  and 
from  his  usual  place  of  business,  by  leaving  a  copy 
with  some  person  of  suitable  age  and  discretion  at 
either  place;  or, 

3.  If  such  place  of  residence  and  business  cannot 
be  ascertained,  or  a  person  of  suitable  age  or  discre- 
tion there  cannot  be  found,  then  by  affixing  a  copy  in 
a  conspicuous  place  on  the  property,  and  also  deliver- 
ing a  copy  to  a  person  there  residing,  if  such  person 
can  be  found. 

1163.  The  County  Court  of  the  county  in  which  county 

.        ,  Courts 

the  property,  or  some  part  of  it,  is  situated,  has  juris-  have  juris- 
diction of  proceedings  under  this  Chapter. 

Note.— Stats.  1866,  p.  768,  Sec.  4.  The  new  County 
Conrts,  as  organized  under  the  amended  Constitution, 
January  1, 1866,  were  authorized  to  proceed,  try,  and 
determine  appeals  in  cases  of  forcible  entry  and  de- 
tainer, pending  in  the  old  County  Courts  on  the  last 
day  of  1863.— McMinn  vs.  Bliss,  31  CaU,  p.  122. 

1 1 64.  No  person  other  than  the  actual  occupants  Parties 

-  1    /.      1  defendant 

of  the  premises  are  necessary  parties  defendant  to 
these  proceedings,  nor  will  the  proceeding  abate  or 
plaintiff  be  nonsuited  for  the  nonjoinder  of  any  per- 
sons who  might  or  should  have  been  made  parties 
defendant;  but  when  it  appears  that  any  of  the  par- 
ties served  with  process  or  appearing  in  the  proceed- 
ing are  guilty  of  the  offense  charged,  judgment  must 
be  rendered  against  the  persons  thus  found  guilty. 
And  in  case  a  married  woman  be  tenant  or  occupant, 
and  her  husband  is  not  a  resident  of  the  county  in 
which  the  premises  are  situated,  her  marriage  is  no 
defense;  but  in  case  her  husband  be  not  joined,  or 
unless  she  be  doing  business  as  a  sole  trader,  an  exe- 
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cntion  issued  upon  a  judgment  against  her  can  only 
be  enforced  against  property  on  the  premises  at  the 
time  of  the  commencement  of  the  action. 

Note. — 1.  "Who  should  be  made  Defendants. — 
The  action  will  not  lie  against  a  party  claiming  a  right 
to  land  who  is  not  in  actual  possession. — Preston  vs. 
Kehoe,  10  Cal.,  p.  445.  A  person  is  guilty  of  a  forcible 
entry,  although  he  was  not  actually  present,  and  did 
not  actively  assist  therein,  if  the  entry  was  made  with 
force  by  one  acting  at  the  time  under  his  direction  and 
procurement. — Mintum  vs.  Burr,  20  Gal.,  p.  48.  The 
action  will  not  lie  against  a  party  who  has  been  put  in 
possession  by  a  Sheriff  in  good  faith,  by  virtue  of  a 
writ  of  restitution,  even  if  the  person  turned  out,  and 
who  brings  the  action,  was  one  whom  the  officer  could 
not  lawfully  dispossess  by  virtue  of  the  writ. — Janson 
vs.  Brooks,  29  Cal.,  p.  214. 

2.  Effect  of  Judgment. — A  judgment  in  an  action 
of  forcible  entry  and  detainer  against  the  husband  is 
sufficient  authority  to  put  out  any  member  of  his  fam- 
ily.—Saunders  vs.  Webber,  39  Cal.,  p.  290. 

1165.  Except  as  provided  in  the  preceding  sec- 
tion, the  provisions  of  Part  II  of  this  Code,  relating 
to  parties  to  civil  actions,  are  applicable  to  this  pro- 
ceeding. 

Note.— People  vs.  Harris,  9  Cal.  p.  572,  See  note 
to  Sec.  1177,  post. 

Complaint  1166.  The  plaintiff  must  present  to  the  County 
Judge  his  written  complaint,  setting  forth  therein  the 
facts  on  which  he  seeks  to  recover,  and  describe  the 
premises  with  reasonable  certainty,  and  may  charge 
that  the  defendant  has  acted  fraudulently  in  making 
the  forcible  entry  or  detainer  (in  case  the  proceeding 
is  brought  for  either),  and  may  claim  such  damages 
.  therefor  as  he  may  deem  proper,  and  in  case  of  rent 
due  must  state  the  amount  thereof.  Upon  receiv- 
ing the  complaint  the  Judge  must  fix  a  day  for  the 
appearance  of  the  defendant  in  such  action,  and  in- 
dorse the  date  thus  fixed,  together  with  the  day  of 
the  presentation  of  the  complaint,  upon  it;  the  Judge 
must  also  direct  upon  the  complaint  that  the  sum- 


Parties 
goneraily* 


Judge  to 
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mens  to  be  issued  theijeupon  be  served  upon  the 
defendant  at  a  day  not  less  than  three  days  previous 
to  the  day  set  for  the  appearance  of  the  defendant, 
and  not  more  than  twenty  days  from  the  date  of  mak- 
ing the  order  fixing  the  return  day  of  the  summons. 

Note.— stats.  1866,  p.  768;  1863,  p.  652. 

1167.    The  complaint,  thus  indorsed,  must  be  filed  Snmmons, 

*  form  and 

with  the  Clerk  of  the  County  Court,  and  the  Clerk  service  of. 
must  forthwith  issue  the  summons.  It  must  state  the 
parties  to  the  proceeding,  the  Court  in  which  the 
same  is  brought,  the  nature  of  the  proceeding,  in  con- 
cise terms,  and  the  relief  sought,  and  also  the  day 
fixed  for  the  appearance  of  the  defendant  therein,  and 
the  number  of  days  before  the  time  of  the  appear- 
ance that  the  same  is  to  be  served  on  the  defendant. 
It  must  notify  the  defendant  to  appear  and  answer 
within  the  time  designated  in  the  summons,  or  that 
the  relief  sought  will  be  taken  against  him.  The 
summons  must  be  directed  to  the  defendant,  and  must 
be  served  and  returned  in  the  same  manner  as  the 
summons  in  a  civil. action  is  served  and  returned. 

Note.— stats.  1866,  p.  768. 

1.  Complaint  —  Parties  —  Place.  —  A  tenant  in 
common  cannot  maintain  the  action  against  his  co- 
tenant  for  holding  over.  The  land  mast  first  be  par- 
titioned.—Lick  vs.  O'Donnell,  3  Cal.,  p.  59.  The 
remedy  is  a  summary  one,  given  by  statute  to  protect 
the  possession,  and  cannot  be  extended  by  implication 
to  any  other  than  the  real  occupants.  A  landlord  can- 
not sue  in  his  own  name,  for  an  unlawful  entry  upon 
the  possession  of  his  tenant. — Treat  vs.  Stuart,  5  Cal., 
p.  113.  This  action  can  only  be  maintained  by  the 
person  ousted.  His  grantee  cannot  bring  the  action. — 
House  vs.  Keiser,  8  Cal.,  p.  499.  Where  one  man  acts 
openly  and  avowedly  for  another  in  leasing  or  control- 
ing  his  property,  this  is  sufficient  as  against  third  per- 
^  sons,  to  -show  that  the  property  is  that  of  the  person 

recognized  by  the  agent  as  owner;  and  the  possession 
of  the  agent  is  the  possession  of  the  principal,  who  can 
maintain  the  action  against  such  third  persons,  whether 
the  agent  had  any  written  authority  or  not.— Mintura 
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vs.  Burr,  16  Cal.,  p.  107.  The  persons  by  whose 
direction,  agency,  and  procurement  the  forcible  entry 
is  made,  are  liable  in  the  action. — Minturn  vs.  Burr, 
20  Cal.,  p.  48.  The  action  may  be  brought  by  the 
husband  and  wife,  if  the  wife  is  a  sole  trader. — Howard 
vs.  Valentine,  20  Cal.,  p.  282.  In  an  action  between 
S.  and  D.,  a  writ  of  restitution  issued  c()niman<ling  the 
Sherifl'    to    cause    D.    to    be    removed    from    certain 

•  

premises,  and  S.  to  have  restitution  of  the  same.  The 
.return  to  the  writ  by  the  Sheriff  shows  that  he  "put 
S.,  1)3'  his  representative  M.,  in  peaceable  possession." 
The  possession  under  the  writ  was  that  of  S.,  and  not 
of  M.  M.  was  the  mere  agent  of  S.,  and  that  the  pre- 
sumption of  the  continuance  of  that  relation  was  not 
destroyed  by  proofs  of  acts  of  control  over  the  premises 
subsequently  exercised  by  M.,  which  were  not  incon- 
sistent with  his  position  as  agent.  While  this  relation 
remained  unchanged  between  S.  and  M.,  D.  entered 
upon  the  premises.  An  action  under  the  forcible  entry 
and  unlawful  detainer  statute  could  not  be  maintained 
against  D.  by  M.,  by  reason  of  M.'s  want  of  posses- 
sion.—Mitchell  V3.  Davis,  20  Cal.,  p.  45.  If  the  com- 
plaint in  forcible  entry  and  detainer  alleges  that  the 
lands  are  in  the  county  where  the  suit  is  brought,  a 
failure  to  mention  the  State  is  not  a  fatal  defect. — More 
vs.  Del  Yalle,  28  Cal.,  p.  170.  If  the  complaint 
alleges,  for  a  first  cause  of  action,  the  possession  of  the 
plaintiff,-  and  the  unlawful  entry  of  defendant,  without 
averring  a  withholding,  or  a  demand  of  possession,  or  a 
refusal,  or  the  use  of  force  or  threats,  but  for  a  second 
eause  of  action  alleges  possession  of  the  defendant,  a 
demand  of  possession  by  plaintiff,  refusal  and  forcible 
detainer  by  defendant,  the  complaint  is  demurrable. — 
Barlow  vs.  Burns,  40  Cal.,  p.  351.  A  complaint  alleg- 
ing in  one  place  that  the  party  is  in  possession,  and  in 
another  alleging  that  he  is  not,  shows  no  cause  of 
action,  pleading  being  construed  most  strongly  against 
the  pleader. — Dickinson  vs.  Maguire,  9  Cal.,  p.  46.  As 
to  what  is  a  sufficient  complaint  in  forcible  entry  and 
detainer,  etc.,  see  Shelby  vs.  Houston,  38  Cal.,  p.  419; 
commented  on  in  Note  3  to  Sec.  IIGO. 

2.  Actual  Possession  to  be  Alleged  in  Com- 
plaint.— The  objection  to  a  complaint  in  the  action, 
that  it  does  not  allege  "actual  possession'* — the  word 
"possession'*  only  being  used — was  a  mere  defecf  in 
pleading,  which  should  have  been  taken  advantage  of 
below,  where,  if  the  objection  be  good,  the  complaint 
could  have  been  amended;  but  it  cannot  bo  urged  in 
the  Supreme  Court  for  the  first  time. — Minturn  vs. 
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Burr,  16  Oal.,  p.  107.  If  the  complaint  shows  an 
actual  peaceable  possession  in  plaintiff,  it  will  be  suffi- 
cient without  the  use  of  the  word  "actual;"  but  it  is 
better  to  use  the  statutory  term. — More  vs.  Del  Valle, 
28  Cal.,  p.  170.  It  is  an  essential  averment  in  the  com- 
plaint, that  at  the  time  of  the  alleged  forcible  entry- 
plaintiff  was  in  the  actual  possession  of  the  premises. — 
Cummins  vs.  Scott,  23  Cal.,  p.  626.    . 

3.  Allkgatiojt  of  Forcible  Entky,  Forcible 
Detainer,  Unlawful  Detainer,  etc.— The  com- 
plaint in  an  action  under  the  forcible  entry  and  detainer 
Act,  other  than  in  actions  against  tenants  holding  over, 
must  allege  a  forcible  entry  or  a  forcible  detainer. — Mc- 
Evoy  vs.  Igo,  27  Cal.,  p.  375.  If  the  complaint  charges 
a  forcible  entry  with  a  multitude  of  people,  and  a  forci- 
ble and  unlawful  detainer,  the  forcible  entry  is  the  gist 
of  the  action. — McMinn  vs.  Bliss,  31  Cal.,  p.  122. 

4.  Forcible  Entry  and  Forcible  Detainer,  or 
Fraud,  to  be  separately  stated  in  Complaint.— 
Forcible  entry  and  forcible  detainer  are  separate  causes 
of  action,  and  should  be  stated  as  separate  causes  of 
action  in  the  complaint.  If  not  so  stated  the  com- 
plaint is  bad  on  demurrer;  but  if  the  complaint  is  not 
demurred  to,  the  objection  is  waived.  Fraud,  if  relied 
on,  should  also  be  separately  stated. — Valencia  vs. 
Couch,  32  Cal,,  p.  340;  Shelby  vs.  Houston,  38  Cal.,  p., 
419;  Treat  vs.  Forsyth,  40  Cal.,  p.  485. 

5.  What  is  a  Sufficient  Description  of  the 
Land. — A  description  of  the  land  sufficiently  definite 
to  enable  the  administration  of  substantial  justice,  U 
all  that  is  required  in  actions  before  Justices  of  the 
Peace. — Hernandez  vs.  Simon,  4  Cal.,  p.  182.  The 
complaint  described  the  premises  as  "about  ten  rods 
square,  situated  within  and  comprising  the  north- 
westerly comer  of  that  certain  piece  or  parcel  of  land 
bounded  and  described  as  follows,  to  wit:**  (the  com- 
plaint then  goes  on  to  give  the  metes  and  bounds  of 
a  tract  containing  one  hundred  and  forty-six  acres.) 
**  Tlie  said  ten  rods  square  being  situated  from  twenty 
to  fifty  feet,  more  or  less,  southeasterly  from  the  house 
of  defendant,  and  near  the  gate  aforesaid,  and  the  junc- 
tion of  the  San  Bruno  Turnpike  Road  with  the  road 
leading  from  the  City  of  San  Francisco  to  Hunter^s 
Point.'*  Said  gate  was  where  this  last  road  passed 
through.  The  proof,  among  other  things,  showed  this 
ten  rods  to  be  called  the  northeasterly,  instead  of  the 
northwesterly,  corner  of  the  tract.    The  variance  in  the 
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description  of  the  premises  did  not  prejudice  appellant; 
that  the  question  was  one  of  identity,  and  the  fact  that 
the  comer  of  the  small  tract  was  called  the  northeast- 
erly instead  of  the  northwesterly  corner,  was  itself  in- 
sufficient to  defeat  the  action,  if  the  other  and  more 
definite  marks  of  description  sufficiently  indicated  and 
identified  the  premises. — Paul  vs.  Silver,  16  Cal.,  p.  73. 
The  following  description  was  held  sufficient:  "That 
tract  or  parcel  of  land  situated  in  the  County  of  Santa 
Barbara  and  known  as  the  Rancho  Lespe,  granted  by 
the  Mexican  nation  to  Don  Carlos  Antonio  Carillo,  by 
grant  dated  November  29th,  1833,  and  bounded  and 
described  as  follows:  bounded  by  the  Mission  San  Fer- 
nando and  San  Buenaventura,  situated  in  the  then 
jurisdiction  of  Santa  Barbara,  containing  six  square 
leagues — a  little  more  or  less.'* — ^More  vs.  Del  Valle, 
28  Cal.,  p.  170. 

• 

Arrest  1168.    If  the  Complaint  presented  establishes,  to 

the  satis&ction  of  the  Judge,  fraud,  force,  or  violence 
in  the  entry  or  detainer,  and  that  the  possession  held 
is  unlawful,  he  may  make  an  order  for  the  arrest  of  the 
defendant. 

ju^ent  •  1160.  If,  at  the  time  appointed,  the  defendant  do 
not  appear  and  defend,  the  Court  must  enter  his  default 
and  render  judgment  in  favor  of  the  plaintiff  as  prayed 
for  in  the  complaint. 

Defendant        1170.     On  or  before  the  day  fixed  for  his  appear- 

may 

appear,  etc  ance,  the  defendant  may  appear  and  answer  or  demur. 

Trial  by  1171.    Whenever  an  issue  of  fact  is  presented  by 

the  pleadings,  if  either  party  demand  it,  a  jury  must 
be  summoned  to  try  the  issue.  The  jury  must  be 
summoned  and  formed  as  in  Justices'  Courts,  and  the 
provisions  of  this  Code,  respecting  trials  by  jury  in 
Justices*  Courts,  apply  to  trials  by  jury  under  this 
Chapter. 

Note.— Answer  to  contain  Specific  Dknialb.— 
The  defendant  must  specifically  deny  each  allegation 
he  desires  to  controvert,  and  when  the  allegation  is 
complex,  embracing  several  clauses  or  propositions,  he 
must  deny  each  branch  of  the  proposition  separately 
and  diiijunctively,  or  his  denial  will  be  insufficient. — 


jury 
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More  vs.  Del  Valle,  28  Cal.,  p.  172;  Burke  vs.  Car- 
ruthers,  31  Cal.,  p.  468.  The  provisions  of  the  Civil 
Practice  Act,  with  regard  to  the  denials  of  the  allega- 
tions of  the  complaint  by  the  answer,  apply  to  the 
actions  of  forcible  entry  and  detainer,  and  to  such 
actions  upon  all  other  points  not  otherwise  provided  for 
in  said  Act.— More  vs.  Del  Valle,  28  Cal.,  p.  170. 


1 172.     On  the  trial  of  any  proceeding  for  any  forci-  showing 

^  ^  o  *^  required  of 

ble  entry  or  forcible  detainer,  the  plaintiff  shall  only  ^ordbif  ^° 
be  required  to  show,  in  addition  to  the  forcible  entry  detSnor. 
or  forcible  detainer  complained  of,  that  he  was  peace- 
ably in  the  actual  possession  at  the  time  of  the  forci- 
ble entry,  or  was  entitled  to  the  possession  at  the  time 
of  the  forcible  detainer.     The  defendant  may  show  in  or  defond- 
his  defense  that  he  or  his  ancestors,  or  those  whose 
interest  in  such  premises  he  claims,  have  been  in  the 
quiet  possession  thereof  for  the  space  of  one  whole 
year  together  next  before  the  commencement  of  the 
proceedings,  and  that  his  interest  therein  is  not  then 
ended  or  determined;  and  such  showing  is  a  bar  to  the 
proceedings. 

Note.— Stat**,  1866,  p.  768. 

1.  What  Plaintiff  must  Allege  and  Prove  to 
^  SUSTAIN  Action. — The  holding  over  the  land  is  the 

foundation  of  the  action,  and  must  necessarily  be 
proved,  like  any  other  substantive  fact.  —  Reed  vs. 
Grant,  4  Cal.,  p.  176.  The  plaintiff  must  show  an 
actual  peaceable  possession  in  himself  at  the  time  of 
the  entry.— Treat  vs.  Stuart,  5  Cal.,  p.  113.  Proof  of 
actual  force  is  not  necessary  to  maintain  this  action; 
but  threats,  etc.,  are  sufficient,  which  show  an  intention 
to  resort  to  violence  if  resistance  is  offered.  What  is 
aotunl  and  what  constructive  possession  must  frequently 
be  a  question  of  fact  for  the  jury.  When  the  plaintiff  in 
an  action  for  a  forcible  entry  upon  the  front  of  a  town 
lot,  the  fact  that  ho  had  a  small  house  on  the  rear  of  it 
is  sufficient  to  warrant  a  jury  in  finding  an  actual  pos- 
session of  the  whole  lot. — 0*Callaghan  vs.  Booth,  6 
Cal.,  p.  63.  If  a  plaintiff  had  obtained  judgment  in 
another  Court  for  a  quarterns  rent  under  a  lease,  in  an 
action  of  forcible  entry  for  nonpayment  of  another 
quarter's  rent  under  the  same  lease,  between  the  same 
parties,  the  plaintiff  can  introduce  the  former  judg- 
ment as  evidence  on  all  the  points  identical  in  the  two 
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cases. — Love  vs.  Waltz,  7  Cal.,  p.  250.    If  the  com- 
plaint alleges  forcible  and  unlawful  entry,  and  that 
defendants  forcibly  detained  the  premises  so  unlawfully 
taken,  forcible  entry  mu.st  be  proven — the  averment  of 
detainer  not  being  stated  as  an  independent  ground  of 
relief.    Proof  of  forcible  detainer  does  not  prove  forci- 
ble entry.— Preston  vs.  Kehoe,  15  Cal.,  p.  315.    If  a 
building  locked  up,  and  in  possession  of  plaintiff,  has 
been  entered  by  third  persons,  and  taken  possession  of 
forcibly   and    unlawfully,  and   is  detained,  the  jury 
sliould  determine  how  and  by  whose  direction,  agency, 
or  procurement  the  entry  was  made,  and  whether  by 
pT'econcert  and  arrangement  or  not;  and  if  thej'  find 
possession  was  taken  by  the  act,  agency,  and  coopera- 
tion of  all  the  defendants,  and  the  holding,  whether  by 
one  or  many,  was  in  pursuance  of  such  arrangement  or 
preconcert,  then  the  defendants  are  all  guilty  of  the 
entry  and  detainer. — Minturn  vs.  Burr,  16  Cal.,  p.  107. 
In  order  for  the  plaintiff  to  recover  possession  of  land 
held  by  preemption,  it  is  indispensable  to  prove  that 
the  premises  upon  which  the  defendant  entered  were 
within  the  lines  described  in  the  plaintiff's  affidavit. — 
Edward  Cummins  vs.  Edward  Scott,  20  Cal.,  p.  83; 
s.  c,  23  Cal.,  p.  526.    A  judgment  against  defendant 
awarding  possession  of  land,  and  the  writ  of  restitution 
issuing  on  the  same,  and  the  Sheriff's  return  thereon, 
was  competent  evidence  for  the  purpose  only  oLshow- 
ing  the  extent  of  plaintiff's  possession,  and  defendant 
was  estopped  from  contesting  the  same. — Mitchell  vs. 
Davis,  23  Cal.,  p.  381.    If  the  complaint  alleges  an 
unlawful  entry  and  a  subsequent  forcible  detainer,  a 
deed  of  conveyance  of  the  property  to  the  defendant  or 
his  lessor  is  admissible  in  evidence  in  his  behalf,  to 
show  the  good  faith  of  his  entry;  but  if  a  forcible  entry 
and  detainer  is  alleged,  then  such  deed  is  not  admissi- 
ble.— Thompson  vs.  Smith,  28  Cal.,  p.  627. 

2.  Evidence  of  Force.— There  must  bo  evidence 
shownng  an  actual  exhibition  of  force  to  retain  posses- 
sion, and  of  present  ability  and  disposition  to  use  it,  to 
warrant  a  conviction  of  a  forcible  detainer, — McMinn 
vs.  Bliss,  31  Cal.,  p.  122.  For  the  purpose  of  deter- 
mining whether  an  entry  is  forcible,  all  that  transpires 
between  the  parties  from  the  time  of  the  coming  in  of 
one  until  the  going  out  of  the  other  should  be  shown  in 
evidence. — Valencia  vs.  Couch,  32  Cal.,  p.  340.  If,  in 
an  action  for  forcible  entry  and  detainer,  the  evidence 
shows  that  there  was  no  actual  force,  and  that  he  neither 
apprehended  nor  had  any  ground  to  apprehend  any 
positive  act  of  violence  from  the  defendant,  he  cannot 
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recover. — Thompson  vs.  Smith,  28  Cal.,  p.  527.  The 
evidence  must  show  an  entry  with  strong  hand,  with 
unusual  weapons,  or  with  menace  of  life  or  limb,  or  it 
is  not  a  forcible  entry. — McMinn  vs.  Bliss,  31  Cal.,  p. 
122;  see  Ross  vs.  Roadhouse,  36  Cal.,  p.  581,  in  note  to 
this  section  (1172.) 

3.  What  Defendant  mat  Allege  in  Answer 
AND  Prove. — All  matters  of  legal  excuse,  justification, 
or  avoidance,  can  bo  given  in  evidence  by  the  defend- 
ant, under  a  general  denial. — Watson  vs.  Whitney,  23 
Cal.,  p.  375;  see,  however.  More  vs.  Del  Valle,  28  Cal., 
p.  172.  Where  specific  denials  are  required,  see  Sec. 
1171,  ante,  Note  1.  If  D.  and  H.  are  in  the  peaceable 
possession  of  a  lot  of  land,  and  several  persons,  accom- 
panied by  their  employes,  forcibly  evict  them  there- 
from and  take  possession,  and  then  lease  the  lot  to  R., 
who  enters  into  peaceable  possession,  and  five  days 
afterwards  D.  and  H.,  with  others,  forcibly  dispossess 
R.  and  take  possession,  and  R.  brings  an  action  of 
forcible  entry  against  them,  D.  and  H.  cannot  prove 
their  prior  eviction  in  defense. — Ross  vs.  Duane,  27 
Cal.,  p.  568.  Defendant  must  deny  allegations  of  com- 
plaint separately,  not  conjunctively. — Burke  vs.  Car- 
ruthers,  31  Cal.,  p.  467,  If  plaintiflf  was  ousted  forcibly 
by  several  persons,  and  defendant  contends  that, 
althoi%h  present,  he  took  no  part  in  the  expulsion,  ho 
may  cross-examine  witnesses  who  testified  to  seeing 
weapons  as  to  what  parties  had  the  weapons.  The 
ouster  must  be  by  defendant. — Ross  vs.  Roadhouse,  36 
Cal.,  p.  581.  A  set-off  or  counter  claim  is  not  admis- 
sible in  actipns  of  this  class,  whether  it  be  a  demand 
for  money  or  for  a  previous  forcible  entry  of  the  plain- 
tiff. When  damages  are  claimed  which  do  not  neces- 
sarily result  from  the  forcible  entry  or  detainer,  as  for 
waste,  the  title  to  the  property  alleged  to  have  been 
injured  is  a  proper  subject  of  inquiry. — Warburton  vs. 
Doble,  38  Cal.,  p.  619. 

4.  Prior  Possession  no  Defense. — Proof  of  prior 
possession  of  th«  premises  in  controversy  does  not  con-       i 
stitute  a  defense  to  the  action.    Forcible  entry  neces- 
sarily tends  to  a  breach  of  the  peace. — Brown  vs. 
Perry,  39  Cal.,  p.  23. 

5.  What  Tenant  may  Allege  as  a  Defense. 
It  is  a  piatter  of  defense  of  which  tenant  may 
avail  himself  and  show  that  his  landlord's  title 
has  terminated,  or  that  his  attornment  was  made 
under  mistake  of  facts,  or  by  fraud.— McDewitt  vs. 
Sullivan,  8  Cal.,  p.  592;  Tewksbury  vs.  Magraff,  Oct. 
Term,  1867.    Or  he  may  defend  by  showing  an  evic- 
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tion  under  an  adverse  title  in  a  judicial  proceeding,  of 
which  proper  notice  was  given  to  the  landlord. — "Whee- 
lock  vs.  Warschauer,  21  Cal.,  p.  309;  Stelnback  vs. 
Krone,  30  Cal.,  p.  303.  The  effect  of  an  eviction  being 
to  dispossess  the  landlord  as  well  as  the  tenant,  and  to 
relieve  the  latter  from  the  obligations  of  his  tenancy, 
the  tenant  may  treat  an  eviction  with  notice,  by  one 
having  an  adverse  title,  as  a  termination  of  the  ten- 
ancy, and  thus  resist  any  claim  by  the  landlord,  either 
for  rent  or  possession. — "Wheelock  vs.  "Warschauer,  21 
Cal.,  p.  309;  Wheelock  vs.  Warschauer,  34  Cal,,  p. 
265.  An  agreement  made  by  the  landlord  with  the 
tenant,  after  the  expiration  of  the  lease,  that  the  ten- 
ant shall  have  possession  one  year  longer,  for  a  stipu- 
lated rent,  to  be  paid  if  the  land  is  included  in  a  certain 
survey,  vests  in  the  tenant  the  right  to  possess  the  land 
until  the  expiration  of  the  agreement,  and  if  pleaded, 
is  a  defense  to  ap  action  for  holding  over  brought  before 
the  expiration  of  the  time  specified  in  the  agreement, — 
Uridias  vs.  Morrell,  25  Cal.,  p.  35.  An  action  for  un- 
lawful holding  over  cannot  be  maintained  unless  the 
relation  of  landlord  and  tenant  exists  between  plaintiff 
and  defendant  at  the  time  of  plaintiff's  demand  for 
possession.  An  eviction  of  the  tenant  destroys  tliis 
relation  and  terminates  the  tenancy. — See  Steinback 
vs.  Krone,  36  Cal.,  p.  303;  se^this  case  cited  in  Notes 
Nos.  3  and  4  to  Sec.  1161,  ante. 

6,  PLAiNTirr's  Pkaceablk  Actual  Pobbessiox  or 
Right  of  Possession. — See  Note  No.  5  to  Sec.  1159, 
ante,  commenting  upon  the  following  cases:  House  vs. 
Keiser,  8  Cal.,  p.  499;  Preston  vs.  Kehoe,  15  Cal.,  p. 
315;  Mintum  vs.  Burr,' 16  Cal.,  p.  107;  Mitchell  vs. 
Davis,  20  Cal.,  p.  45;  Owen  vs.  Doty,  27  Cal.,  p.  502; 
Hoag  vs.  Pierce,  28  Cal.,  p.  187;  Barlow  vs.  Bums,  40 
Cal.,  p.  351;  Shelby  vs.  Houston,  38  Cal.,  p.  423.  See 
Note  1  of  this  section  (1172)  for  the  case  of  Cummins 
vs.  Ed.  Scott,  20  Cal.,  p.  83;  same  case,  23  Cal.,  p.  526. 
If  ft  party  enters  within  the  in  closure  of  another  and 
builds  a  house  there,  and  asserts  a  claim  to  a  whole  or 
a  part  of  the  inclosed  land,  while  another  person  is 
living  within  the  inclosure  who  also  asserts  his  posses- 
sion to  the  land,  the  party  entering  as  above  does  not 
acquire  such  an  actual  possession  as  will  enable  him 
to  maintain  forcible  entry  or  detainer,  except  to  the 
land  upon  which  his  house  actually  stands,  and  so 
much  thereof  as  is  absolutely  necessary  to  the  occupa- 
•tion  of  the  house. — Koss  vs.  Eoadhouse,  36  Cal.,  p.  580. 
Deed  as  evidence  of  possession ;  evidence  of  possession 
generally. — See  Morgan  vs.  Higgins,  37  Cal.,  p.  59. 
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Possession  must  have  been  peaceable. — Warburton  vs. 
Doble,  38  Cal.,  p.  619.  Stock  ranging  over  uninclosed 
public  lands  is  not  evidence  of  possession  of  any  specific 
portion  of  such  lands  by  the  owners  of  such  stock. — 
Buel  vs.  Frazier,  88  Cal.,  p.  693.  An  actual  inclosure 
of  the  premises  by  plaintiff,  or  those  under  whom  he 
claims,  or  other  evidence  of  possession  at  or  within  five 
days  of  the  date  of  the  alleged  entry  of  defendant  must 
be  shown  in  order  to  maintain  the  action  for  forcible  or 
unlawful  entry  and  detainer. — "Wilbur  vs.  Cherry,  39 
Cal.,  p.  660. 

7.  Force  to  be  Shown.— Force,  in  obtaining  pos- 
session by  defendant,  must  be  shown. — Wilbur  vs. 
Cherry,  39  Cal.,  p.  660.  Or  intimidation  of  threats  of 
violence,  etc. — Buel  vs.  Frazier,  38  Cal.,  p.  693.  And 
as  to  force  generally,  see  cases  of  Reed  vs.  Grant,  4 
Cal.,  p.  176;  O'Callahan  vs.  Booth,  6  Cal.,  p.  63;  Pres- 
ton vs.  Eehoe,  15  Cal.,  p.  315;  Thompson  vs.  Smith, 
28  Cal.,  p.  527;  McMinn  vs.  Bliss,  31  Cal.,  p.  122; 
Valencia  vs.  Couch,  82  Cal.,  p.  340,  commented  on  in 
Notes  1  and  2  to  this  section  (1172).  A  declaration  of 
defendant,  that  he  will  not  go  off  the  land  until  put  off 
by  force  or  by  law,  is  not  a  forcible  detainer.  The 
mere  supposition  or  surmise  of  a  person,  that  if  he 
attempts  to  regain  possession  force  will  be  used,  is  not 
enough;  but  in  order  to  maintain  the  action,  an  attempt 
should  be  made  to  regain  possession,  and  either  actual 
force  or  threats  of  force  must  have  been  used  to  resist 
it. — Hodgkins  vs.  Jordan,  29  Cal.,  p.  577.  Forcible 
entry  may  be  committed,  by  breaking  open  doors,  etc., 
without  offering  Violence  to  person  in  possession  of 
building. — Brawley  vs.  Risdon  Iron  Works,  38  Cal.,  p. 
677. 

1173.    When,  upon  the  trial  of  any*  proceeding  Complaint 

must  b© 

under  this  Chapter,  it  appears  from  the  evidence  that  amended 

^        ^  ^*^  in  certain 

the  defendant  has  heen  guilty  of  either  a  forcible  entry  ®"®^ 
or  a  forcible  detainer,  and  other  than  the  oftense 
charged  in  the  complaint,  the  Judge  must  order  that 
such  complaint  be  forthwith  amended  to  conform  to 
such  proofe.  Such  amendment  must  be  without  any 
imposition  of  terms.  No  continuance  must  be  per- 
mitted upon  account  of  such  amendment,  unless  the 
defendant,  by  affidavit  filed,  shows  to  the  satisfection 
of  the  Court  good  cause  therefor. 
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Note. — If  the  testimony  shows  a  good  cause  of 
action  under  the  provisions  of  this  Chapter^  but  such 
sufficient  cause  is  not  set  out  in  the  complaint,  it  is  the 
duty  of  the  Court,  on  its  own  motion  or  on  the  motion 
of  the  plaintiff,  to  permit  him  to  amend  his  complaint 
to  suit  the  testimony. — Valencia  vs.  Couch,  32  Cal.,  p. 
340;  Shelby  vs.  Houston,  38  Cal.,  p.  410. 

Verdict  1 174.    If,  upon  the  trial,  the  verdict  of  the  jury  or 

judgment  the  finding  of  the  Court  is  in  favor  of  the  plaintiff  and 
against  defendant,  the  Clerk  mast  thereupon  enter 
judgment  for  the  restitution  of  the  premises.  The 
jury,  or  the  Court,  in  case  the  proceeding  is  tried  with- 
out jury,  must  also  assess  the  damages  occasioned  to 
the  plaintiff  by  the  forcible  entry  or  detainer,  or  in 
case  of  rent  unpaid,  the  amount  of  rent  then  due,  and 
thereupon  judgment  against  the  defendant  for  three 
times  the  amount  of  such  damages  or  rent,  as  the  case 
may  be,  so  found  or  assessed,  must  be  entered. 

« 

Note.— 1.  Restitution.— If  a  Sheriff  refuses  to 
execute  the  writ  on  the  ground  that  the  premises  are  in 
possession  of  persons  not  parties  to  the  suit,  the  Court 
will,  by  mandamus,  compel  him  to  execute  the  writ. — 
Fremont  vs.  Crippen,  10  Cal.,  p.  211.  Where  plaintiff 
had  judgment  in  the  Justice's  Court,  and  was  placed 
in  possession  of  the  land  by  a  writ  of  restitution,  and 
subsequently  defendant  gave  bond  and  appealed  to  the 
County  Court,  where,  after  trial,  there  was  a  verdict 
for  defendant,  the  County  Court,  after  reversing  the 
judgment  of  the  Justice,  may  award  defendant  a  writ 
of  restitution.  Such  a  writ  was  necessary  to  perfect 
the  jurisdiction  of  that  Court  over  the  subject.  It  is 
not  held  in  Stark  vs.  Barnes,  4  Cal.,  p.  412,  that  a  party 
succeeding  to  the  original  wrongful  possession  is  liable 
in  action  of  forcible  entry  and  detainer  in  the  same 
manner  as  his  predecessor:  there  Barnes  came  in  with- 
out any  new  title,  and  merely  succeeding  to  the  claim 
and  consummating  the  trespass  of  the  original  tres- 
passer.—Kennedy  vs.  Hamer,  19  Cal.,  p.  375.  An  in- 
junction will  not  be  granted  to  restrain  the  execution  of 
a  judgment  in  an  action  of  forcible  entry  and  detainer 
against  a  husband  for  land  claimed  by  wife  as  her  sepa- 
rate estate,  upon  the  ground  that  she  was  not  made  a 
party  to  the  proceedings,  or  that  she  was  a  sole  trader. 
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Saunders  vs.  Webber,  39  Cal.,  p.  287;  see  Note  2  to 
Sec.  1164,  ante. 

2.  Assessment  op  Damages. — The  words  "or  in 
case  of  rent  unpaid  the  amount  of  rent  then  due,''  and 
also,  **  or  rent  as  the  case  may  be  so  found,  or,"  are 
additions  to  the  former  law.  A.,  in  pursuance  of  the 
provisions  of  the  **Act  prescribing  the  mode  of  main- 
taining and  defending  possessory  actions  on  lands 
belonging  to  the  United  States,"  entered  upon  unoc- 
cupied land,  and  marked  it  out  so  that  its  boundaries 
might  be  easily  traced,  and  commenced  to  build  a 
house  upon  it,  when  he  was  ousted  by  B.  A.  could 
recover  the  land  from  B.  in  an  action  under  this  Chap- 
ter, but  without  a  fine  or  treble  damages. — Stark  vs. 
Barnes,  4  Cal.,  p.  412.  In  forcible  entry  and  detainer 
tried  in  the  County  Court,  on  appeal  from  a  Justice's 
Court,  plaintiff,  having  obtained  a  verdict  for  ^150 
damages,  moved  that  they  be  trebled.  Motion  denied. 
Plaintiff  applies  to  the  Supreme  Court  for  mandamus 
to  compel  the  Court  below  to  render  judgment  for 
treble  damages.  The  application  must  be  denied,  as 
plaintiff  has  an  adequate  remedy  by  appeal;  pending 
which,  plaintiff  can  enforce  so  much  of  the  judgment 
as  awards  restitution.  The  judgment  can  be  corrected 
in  this  Court,  if  proper,  by  trebling  the  damages. — 
Early  vs.  Mannix,  15  Cal.,  p.  149.  It  is  questionable 
whether,  if  plaintiff  in  forcible  entry  and  detainer  in- 
serts in  his  complaint  a  conditional  prayer,  that  if  waste 
be  committed  on  the  property  pending  the  suit,  inves- 
tigation be  had  in  relation  thereto,  and  the  damages 
occasioned  thereby  be  allowed,  he  is  then  entitled  to 
prove  such  damages,  and  have  them  assessed  by  the 
jury.  Plaintiff  is  not  compelled  to  claim  damages  .for 
waste  and  injury,  or  for  rents  and  profits.  He  may 
simply  claim  possession;  and,  in  a  subsequent  suit, 
recover  damages,  for  waste  committed  pending  the 
action  of  forcible  entry  and  detainer.  It  is  optional 
with  plaintiff  either  not  to  claim  any  damages,  or  to 
claim  only  such  as  arise  from  loss  of  rents,  or  from 
waste,  or  from  both.  There  is  no  such  connection 
between  the  rents  and  profits  and  waste  committed  as 
to  require  the  damages  from  the  loss  of  the  one  and  the 
commission  of  the  other  to  be  united  in  the  demand. 
In  actions  for  damages  for  waste,  the  rule  is,  that  the 
proof  of  damage  may  extend  up  to  the  time  of  verdict 
as  to  all  facts  which  flow  as  a  natural  result  from  the 
injury  for  which  suit  is  brought. — Hicks  vs.  Herring, 
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17  Cal.,  p.  566;  commented  on  in  Warburton  vs.  Doble, 
88  Cal.,  p.  622.  Section  12  of  the  Forcible  Entry 
and  Detainer  Act  of  1850,"  p.  425,  provided  that 
"  damafi^es  shall  be  assessed  as  well  for  waste  and  injury 
committed  upon  the  premises,  as  for  the  rents  and  profits 
during  the  detainer,  and  the  verdict  shall  find  the 
monthly  value  of  the  rents  and  profits.  The  meaninfc 
of  this  was  that  the  rents  were  to  be  regarded  merely 
as  damages,  and  that  their  amount  during  the  period  of 
the  detention  w^as  to  be  ascertained  by  estimating  their 
monthly  value.  The  plaintifl^  could  only  recover  the 
*  rents  which  accrued  after  the  possession  of  the  tenant 

became  unlawful ;  the  rents  accruing  prior  to  that  time 
were  not  recoverable.    The  amount  of  rents  is  imma- 
terial, and  whether  it  is  one  dollar  or  one  thousand  dol- 
lars, the  jurisdiction  is  the  same. — Howard  vs.  Valen- 
tine, 20  Cal.,  p.  282.    Rents  and  profits  may  be  awarded 
on  damages  without  the  value  thereof  being  alleged  in 
the  complaint. — Holmes  vs.  Horber,  21  Cal.,  p.  55.    If 
a  complaint  in  an  action  arising  under  the  Act  concern- 
ing forcible  entries  and  unlawful  detainers,  contains 
proper  averments  of  damages  sustained,  and  plaintifiT 
recovers,  and  damages  are  found,  either  by  the  Court 
or  by  tlie  verdict  of  a  jury,  the  Court  must  treble  the 
damages,  although  treble  damages  are  not  asked  for  in 
the  complaint.     Damages  may  be  assessed  both  for 
waste  and  injury,  and  for  the  value  of  the  rents  and 
profits.— Tewkesbury  vs.  O'Connell,  26  Cal.,  p.  264; 
Watson  vs.  Whitney,  23  Cal.,  p.  375;  Hart  vs.  Moon, 
6  Cal.,  p.  169;  O'Callaghan  vs.  Booth,  6  Cal.,  p.  63. 
If  the  evidence  shows  that  plaintifiT  was  ousted  from  a 
portion  only  of  the  tract  of  land  described  in  the  com- 
plaint, he  is  not  entitled  to  recover  damages  for  the 
detention  of  the  whole. — Thompson  vs.  Smith,  28  Cal., 
p.  527.    A  judgment  for  damages  bears  interest  at  the 
rate  of  ten  per  cent  per  annum  from  the  time  it  is 
entered,  whether  it  is  so  provided  in  the  judgment  or 
not.— Burke  vs.  Carruthers,  31  Cal.,  p.  468.    The  plain- 
tififd  cannot  prove  damages  sustained  by  the  defendants 
holding  over  in  respect  to  their  property  immediately 
adjoinmg  the  demised  premises,  respecting  which  the 
relation  of  landlord  and  tenant  was  not  subsisting.— 
Kower  vs.  Gluck,  33  Cal.,  p.  401.    There  is  no  error  in 
finding  the  amount  of  rent  due  at  time  of  trial.— Mason 
vs.  Wolfif,  40  Cal.,  p.  246.    If,  at  the  time  of  the  forcible 
entry  the  plaintifiT  had  the  actual  and  peaceable  posses- 
sion, and  that  the  defendants  unlawfully  detained  the 
premises,  the  plaintiff  is*  entitled  to  recover  the  monthly 
rents  and  profits  during  the  time  of  the  unlawful  de- 
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tainer,  without  regnrd  to  the  nature  or  the  extent  of  the 
ripfht  or  title  by  which  he  held  the  possession. — Ross  vs. 
Duano,  27  Cul.,  p.  568.  Coi^ts  should  not  bo  decreed  to 
be  paid  in  gold  coin.— More  vs.  Del  Valle,  28  Cal.,  p. 
170. 

3.  Generally— Explanation  of  Decisions  cited 
ABOVE. — All  the  decisions  given  above  under  this  sec- 
tion were  rendered  under  the  statute  of  1850,  p.  425, 
and  the  Acts  amendatory  thereof. — See  note  to  Sec. 
1159,  ante.  These  several  Acts  are,  in  many  respects, 
similar  to  the  provisions  of  the  Code,  and  hence  the 
decisions  from  which  the  above  extracts  are  given  have  - 
more  or  less  bearing  upon  the  several  sections  of  this 

Chapter.  YoriBca- 

tion  of  ^ 

1 1 75.  *  The  complaint  and  answer  must  be  verified.  TnSi^  ^° 

answer. 

1176.  An  appeal  taken  by  the  defendant  does  not  Effect  of 

an  appeal 

stay  proceedings  upon  the  judgment  unless  the  County  yv^  the 
Judge  so  directs. 

1 1 77.  Except  as  otherwise  provided  in  this  Chapter  Ruien  of 

,  practice. 

the  provisions  of  Part  II  of  this  Code  are  applicable    ' 
to,  and  constitute  the  rules  of  practice  in  the  proceed- 
ings mentioned  in  this  Chapter. 

Note. — See  note  to  Sec.  1171.  The  case  must  be 
governed  by  the  provisions  of  this  Chapter,  so  far  as  it 
goes;  and  as  to  other  matters  not  embraced  within  the 
wordn  of  this  Chapter,  the  general  rules  governing 
proceedings  in  civil  actions,  as  prescribed  elsewhere  in 
this  Code,  will  apply. — People  vs.  Harris,  9  Cal., 
p.  572. 

1178.  The  provisions  of  Part  II  of  this  Code,  re  la-  Appeals. 

^    *  '  how  taken, 

tive  to  new  trials  and  appeals,  except  in  so  far  as  they  ®^«- 
are  inconsistent  with  the  provisions  of  this  Chapter, 
apply  to  the  proceedings  mentioned  in  this  Chapter.     * 

Note. — People  vs.  Harris,  9  Cal.,  p.  572;  see  note  to 
Sec.  1177,  ante. 
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TITLE    IV. 

OF  THE  ENFORCEMENT  OF  LIENS. 

Chapter    L  Liens  m  general. 

11.  Liens  of  mechanics  and  others   upon 

real  2^roperiy. 
ILL.  Certain  liens  for  salaries  and  icages. 


CHAPTER   I. 

LIEXS   IN    GENERAL. 
Section  1180.  Definition  of  lien. 

Definition  1180.  A  lieii  is  a  charge  imposed  upon  specific 
property,  by  which  it  is  made  security  for  the  per- 
formance of  an  act. 

Note. — This  conforms  to  the  definition  in  Civil 
Code,  Sec.  2872.  Both  definitions  are  substantially  the 
same. 


CHAPTER  n. 

LIEXS   OP   MECHANICS   AND  OTHERS   UPON   REAL   PROPERTY. 

Section  1183.  What  laborers,  contractors,  etc.,  may  have  lions  upon. 

1184.  Liens  for  grading  and  filling  lots  and  streets. 

1185.  What  interest  in  the  land  subject  to  the  lien. 

1186.  Effect  of  liens. 

1187.  Claim  of  lien  to  be  filed  in  Recorder's  oflice. 

1188.  Liens  upon  two  or  more  pieces  of  property.    Amount 

due  from  each  to  be  designated. 

1189.  Claim  to  be  recorded.    Fees  of  Recorder. 

1190.  Time  of  continuance  of  lien. 

1191.  Service  of  summons  by  publication. 

1192.  Sub-contractors;  who  are,  and  when  paid  out  of  pro- 

ceeds of  sale. 

1193.  Costs. 

1194.  Court  to  declare  rank  of  liens. 

1195.  Execution  for  deficit. 
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Section  1196.  Actions  for  separate  liens  may  be  joined,  when  and 

how. 

1197.  Lien  does  not  impair  right  to  pfojceed  for  recovery  of 

the  debt. 

1198.  Kules  of  practice. 

1199.  New  trials  and  appeals. 

1 183.     Every  person  performing  labor  upon,  or  fur-  what 
nishinoc  materials  to  be  used  in  the  construction,  alter-  contrac-' 

^  '  tors,  etc., 

ation,  or  repair  of  any  mining  claim,  building,  vrliarf,  uensupon 
bridge,  ditch,  flume,  tunnel,  fence,  machinery,  rail- 
road, wagon  road,  aqueduct  to  create  hydraulic  power, 
or  any  other  structure,  or  who  performs  labor  in  any 
mining  claim,  has  a  lien  upon  the  same  for  the  work 
or  labor  done  or  materials  furnished  by  each  respect- 
ively, whether  done  or  furnished  at  the  instance  of 
the  owner  of  the  building  or  other  improvement,  or 
his  agent,  but  the  aggregate  amount  of  such  liens 
must  not  exceed  the  amount  which  the  owner  would 
be  otherwise  liable  to  pay. 

Note.— 1.  Lien  of  Employes  of  Contractor  and 
or  SuB-CoNTRACTOR.— The  employes  of  the  original 
contractor  have  no  lien  upon  the  superstructure  as  prin- 
cipals, and  can  acquire  no  lien  independent  of  the  one 
existing  on  the  original  contract,  which  they  may  en- 
force to  the  amount  due  them;  but  it  must  not  exceed 
the  sum  for  which  the  contractor  has  a  lien.  If  the 
original  contractor  has  paid  the  sub-contractor  accord- 
ing to  the  terms  of  his  contract  with  him,  and  has  not 
made  premature  payment,  the  employes  of  the  sub- 
contractor are  not  entitled  to  demand  anything  from 
the  contractor  or  employer.  The  employes  of  the  sub- 
contractor cannot  intercept  any  money  due  from  the 
employer  to  the  original  contractor,  nor  can  they 
enforce  the  lien  of  such  contractor  for  any  of  the  same 
beyond  what  is  due  to  the  sub-contractor  from  him  at 
the  time. — Dore  vs.  Sellers,  27  Cal.,  p.  588;  Blythe  vs. 
Poultney,  31  Cal.,  p.  233. 

2,  SUB-CoNTRACTOR  CAN  ACQUIRE  NO  RiGHTS  IN 
CONTRAVENTION  OF  THE  CONTRACT  BETWEEN  EM- 
PLOYER AND  Contractor.— When  an  owner  of  prop- 
erty has  contracted  with  another  to  erect  a  building  or 
other  superstructure,  or  do  any  other  work,  or  furnish 
materials  therefor,  all  sub-contractors  and  parties  agree- 
ing to  furnish  labor  or  materials  to  such  original  con- 
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tractor  do  po  with  reference  to  such  original  Tsontnict, 
in  subordination  to  its  provisions,  and  to  the  rights  of 
the  reppective  parties  tliereto,  so  far  as  they  relate  to 
the  liability  of  the  owner  or  the  property,  or  so  far  as 
they  rely  on  such  liability;  and  any  agreement  such 
parties  may  make  with  such  original  contractor  is,  so 
far  as  relates  to  the  owner  or  the  property,  subject  to  all 
the  terms,  agreements,  conditions,  and  stipulations  of 
such  original  contract;  and  the  owner  or  the  property 
cannot  be  held  liable  or  bound  to  any  extent  beyond 
the  terms  of  the  original  contract,  or  such  new  or  fur- 
ther contract  as  he  may  make  with  the  original  con- 
tractor or  the  sub-contractors.  Any  other  rule  would 
place  the  owner  and  his  property  completely  at  the 
mercy  of  the  contractor;  would  give  the  contractor 
the  power,  without  any  authority  whatever,  to  make 
contracts  binding  the  owner  and  his  property.  There 
is  nothing  in  the  relation  of  the  parties  which  can,  by 
any  rule  of  law,  vest  in  the  contractor  any  such  power. 
The  owner  cannot  be  held  liable  upon  the  contract  be- 
tween the  original  contractor  and  the  sub-contractor,  as 
there  is  no  privity  of  contract  between  them. — Pierce 
on  Am.  R.  R.  Law,  p.  387;  Doughty  vs.  Devlin,  1  E. 
D.  Smith,  p.  625;  Foster  vs.  Paillon,  2  id.,  p.  556;  Gro- 
gan  vs.  The  Mayor,  etc.,  2  id.,  p.  695;  Benedict  vs. 
The  Danbury  and  Norfolk  R.  R.,  24  Conn.,  p.  320.  In 
tlie  present  case  the  sub-contractor  has  no  higher  rights 
than  the  original  contractor.  The  original  contractor 
having  by  express  agreement  waived  the  right  given 
him  by  the  statute  to  file  and  enforce  a  lien  upon  the 
property,  could  not  maintain  an  action  to  enforce  any 
such  lien.  A  party  may  always  waive  a  right  created 
by  statute  for  his  benefit,  the  same  as  any  other. — 
Tombs  vs.  The  Rochester  and  Syracuse  Railroad  Co., 
18  Barb.,  S.  C,  p.  588;  Buel  vs.  The*  Trustees  of 
Lockport,  3  Comstock,  p.  197.  Having  thus  waived 
his  right  to  a  lien,  his  sub-contractor  cannot  claim  any 
such  right.— Bo  wen  vs.  Aubrey,  22  Cal.,  p.  571. 

3.  Lien  of  Sub-Contractor  or  Material  Man. 
It  was  held  that  the  sub-contractor  or  material  man,  in 
order  to  hold  a  lien  for  work  done  for  or  materials  fur- 
nished to  the  contractor,  must  comply  strictly  with  the 
provisions  of  the  Act.— Davis  vs.  Livingston,  29  Cal., 
p.  283;  but  see  Sec.  4,  ante. 

4.  No  Lien  exists  except  for  Money  to  become 
Due. — The  statute  grants  to  a  contractor,  who  has 
entered  into  a  contract,  in  writing,  to  construct  a  build- 
ing, a  lien  on  the  same,  as  security  for  the  payment  of 
the  money  becoming  due  to  him  under  the  contract. 
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The  lien  cannot,  however,  exceed  the  sum  to  become 
duo  the  contractor.  If  the  contractor  was  to  construct 
the  building,  in  consideration — in  whole  or  in  part — of 
a  debt  due  from  him  to  the  employer,  or  of  a  sum  paid 
upon  the  contract  in  advance,  that  portion  of  the  con- 
tract represented  by  the  debt,  or  the  advance  payment, 
cannot  become  a  lion  upon  the  superstructure. — Dore 
vs.  Sellers,  27  CaL,  p.  588;  Blythe  vs.  Poultney,  31 
Cal.,  p.  233. 

6.  Lien  for  Materials  supplied  to  Contractor. 
If  a  contractor  agrees  with  the  owner  to  erect  the 
structure  and  furnish  all  materials  for  a  certain  sum,  to 
be  paid  as  the  work  progresses,  twenty-five  per  cent  of 
the  amounts  falling  due  to  be  reserved  until  the  comple- 
tion of  the  work,  and  the  contractor  abandons  the  work, 
having  collected  all  that  is  due  him  except  the  twenty- 
five  per  cent  reservation,  a  party  who  has  supplied  the 
contractor  with  materials  has  no  lien  as  against  the 
owner. — Blythe  vs.  Poultney,  31  Cal.,  p.  233. 

6.  What  is  Material. — It  would  seem  that  a  linn 
would  not  exist  under  the  former  statute,  for  the  sale  of  a 
house  already  constructed  and  moved  upon  a  lot,  but  if 
it  was  sold  in  order  to  constitute  a  part  of  a  larger 
structure,  the  erection  of  which  was  provided  for  by 
agreement  and  used  in  accordance  with  the  terms  of  the 
contract,  it  could  probably  be  regarded  as  material  fur- 
nished.— Selden  vs.  Meeks,  17  Cal.,  p.  131. 

7.  Effect  on  Lien  of  Apportionment  of  Job 
AMONG  Contractors. — If  joint  contractors  apportion 
the  job  and  compensation  of  constructing  a  building 
among  themselves,  by  a  written  contract  to  which  the 
employer  is  not  a  party,  it  is  no  defense  in  an  action 
by  a  material  man,  to  enforce  a  lien  for  materials 
furnished  one  joint  contractor,  that  when  notice  was 
given  there  was  nothing  due  the  contractor  furnished, 
under  the  apportionment. — Davis  vs.  Livingston,  29 
Cal.,  p.  283. 

8.  For  WHAT  Amount  a  Notick  gives  Lien. — 
The  lien  of  the  material  man  or  laborer  can  be  enforced 
for  all  sums  to  be  paid  the  contractors,  and  not  due 
when  the  notice  is  given. — Davis  vs.  Livingston,  29 
Cal.,  p.  283. 

9.  Who  are  Original  Contractors.— S.,  who,  as 
the  tenant  of  D.,  was  in  possession  of  D.'s  house  and 
lot,  in  Sacramento  City,  being  desirous,  for  his  own 
benefit,  of  having  said  house  raised  to  the  high  grade, 
agreed  with  D.,  the  owner,  to  raise  the  house  at  his 
own  cost,  upon  condition  that  D.  should  extend  the 
term  of  lease  for  six  years  and  advance  three  thou- 
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Fflnd  dollars,  S.  to  pay  thereafter  fifty  dollars  per  month 
more  rent  than  he  was  then  paying.  Whereupon  S. 
contracted  in  writing  with  J.  to  do  said  work  for  the 
sum  of  six  thous^and  one  hundred  and  eighty  dollars; 
which  being  completed,  J.  brought  action  against  D. 
and  S.,  under  the  provisions  of  the  Act  of  18G2  (Stats. 
1862,  p.  384),  in  relation  to  the  liens  of  mechanics  and 
others,  to  recover  an  unpaid  balance  of  said  contract 
price,  and  to  enforce  therefor  a  mechanic's  lien  on  D.'s 
interest  in  said  house  and  lot.  Held:  first,  that  in  the 
sense  of  said  st^itute  S.  "caused"  said  house  to  be 
raised,  and  that  J.  and  S.  were  the  persons  who  "  con- 
tracted*' therefor;  and,  second,  that  the  only  lien  ac- 
quired by  J.,  under  said  Act,  was  upon  the  interest  of 
S.  as  lessee  of  said  house  and  lot. — Johnson  vs.  Dewey, 
36  Cal.,  p.  623. 

10.  Generally,  w^np  are  entitled  to  Liens. — 
The  only  question  in  this  case  is  whether  the  machinery 
mentioned  in  the  pleadings  was  intended  to  be  and  was 
used  as  a  part  of  the  building  of  the  Sugar  Refinery. 
If  so,  the  price  stipulated  to  be  paid  for  it  constituted 
a  lien,  within  the  meaning  of  the  statute.  It  is  argued, 
that  parol  proof  of  this  intended  use  or  purpose  cannot 
be  introduced  in  aid  of  the  written  contract  for  the  ma- 
chinery, which  is  silent  on  the  subject.  But  we  think 
that  this  evidence  is  not  inadmissible.  It  does  not  con- 
tradict or  add  any  new  term  to  the  written  contract;  it 
merely  shows  the  purpose  to  which  work  stipulated  for 
in  the  written  contract  is  or  was  designed  to  be  applied. 
"We  think  there  is  no  force  in  the  point,  that  to  con- 
stitute a  lien  the  work  must  be  done  in  the  making 
or  erection  of  h  building;  but  that  the  alteration  of  a 
building  to  adapt  it  to  other  than  the  original  uses,  or 
even  to  change  its  form  or  structure,  brings  it  within 
the  provisions  of  the  statute. — Donohue  vs.  Cromartie, 
21  Cal.,  p.  85.  It  was  held  that  a  person  is  not  entitled 
to  a  lien  on  a  reservoir  for  the  value  of  his  services 
rendered  in  cooking  for  the  men  employed  in  the  con- 
stniction  of  such  reservoir,  although  the  cooking  was 
done  upon  the  ground  as  the  work  was  progressing. — 
McCormick  vs.  Los  Angeles  W.  Co.,  40  Cal.,  p.  185. 
A  prior  mortgagee,  it  was  held,  should,  on  his  applica- 
tion, be  admitted  as  a  defendant  to  contest  plaintiff's 
claim.— See  Walker  vs.  Hauss  Hijo,  1  Cal.,  p.  185.  It 
was  held  necessary  that  it  must  be  alleged  and  proved 
that  the  materials  were  furnished  expressly  for  the 
building  in  question,  and  that  it  was  not  sufficient  to 
show  that  the  materials  were  used  in  such  building. — 
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Bottomly  vs.  Qrace  Church,  2  Cal.,  p.  90.    Lien  on 
land  covered  hy  building. — See  note  to  Sec.  1185,  post, 

1184.  Any  person  who,   at  the  request  of  the  Lions  for 

.  .  .  gradini; 

owner  of  a«y  lot  in  any  incorporated  city  or  town,  f°J**"P«f 
grades,  fills  in,  or  otherwise  improves  the  same,  or  the  s**'®®^ 
street  in  front  of  or  adjoining  the  same,  has  a  lien 
upon  such  lot  for  his  work  done  and  materials  fur- 
nished. 

1185.  The  land  upon  which  any  building,  improve-  what 

intoreat  in 

ment,  or  structure  is  constructed,  together  with  a  con-  *^?.***J^ 
venient  space  about  the  same,  or  so  much  as  may  be  ^^®  ^*®°' 
required  for  the  convenient  use  and  occupation  thereof, 
is  also  subject  to  the  liens,  if,  at  the  time  the  work 
was  commenced  or  the  materials  for  the  same  had 
commenced  to  be  furnished,  the  land  belonged  to 
the  person  who  caused  said  building,  improvement,  or 
structure  to  be  constructed,  altered,  or  repaired;  but  if 
such  person  owned  less  than  a  fee  simple  estate  in 
such  land,  then  only  his  interest  therein  is  subject  to 
such  lien. 

Note. — The  intention  of  this  Title  appears  to  be  to 
give  mechanics,  artisans,  etc.,  a  lien  for  all  work  done 
by  them  upon  any  description  of  property.  Sec.  1183 
gives  a  lien  upon  the  superstructure  itself,  while  Sec. 
1185  gives  a  lien  also  upon  the  land  when  the  same  is 
owned  by  the  person  causing  the  superstructure  to  be 
erected.  The  object  of  this  Title  is  to  give  the  me- 
chanic, etc.,  a  lien  upon  whatever  interest  the  person 
causing  the  erection  of  the  superstructure  had,  and 
which  could  be  sold  under  execution. — McGreary  vs. 
Osborne,  9  Cal.,  p.  119.  A  description  of  land  around 
a  building,  in  a  lien,  in  the  following  terms:  **with 
such  convenient  space  of  land  around  the  same  (quartz 
mill)  as  may  be  required  for  the  convenient  use  and 
occupation  thereof,'*  was  held  to  be  a  sufficient  descrip- 
tion in  the  lien;  but  the  Court,  in  its  decree,  should 
define  the  amount  and  extent  of  the  land,  and,  if  the 
Court  does  not  do  this,  it  is  doubtful  whether  the  pur- 
chaser acquires  any  land  beyond  that  which  is  actually 
covered  by  the  building. — Tibbetts  vs.  Moore,  23  Cal., 
p.  213. 

11— Vol.  II. 
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Effect  of  1186.    The  liens  provided  for  in  this  Chapter  are 

preferred  to  any  lien,  mortgage,  or  other  incumbi-ance 
which  may  have  attached  subsequent  to  the  time  when 
the  building,  improvement,  or  structure  was  com- 
menced, work  done,  or  materials  were  commenced  to 
be  furnished;  also,  to  any  lien,  mortgage,  or  other 
incumbrance  of  which  the  lienholder  had  no  notice, 
and  which  was  unrecorded  at  the  time  the  building, 
improvement,  or  structure  was  commenced,  work  done, 
or  the  materials  were  commenced  to  be  furnished. 

NoTK. — Lien  commences  and  attaches  to  the  prop- 
erty when  the  work  begins,  or  at  tlie  commencin/?  to 
furnish  materials. — McCrea  vs.  Craig,  23  Cal.,  p.  523; 
citing  cases  of  Tuttle  vs.  Montford,  7  Cal.,  p.  358; 
Soule  vs.  Dawes,  7  Cal.,  p.  575;  Crowell  vs.  Gilmore, 
13  Cal.,  p.  54.  It  was  held,  under  the  statute  of  1856, 
that  the  mechanic  making  the  first  contract,  or  first 
commencing  work  on  a  building,  has  no  priority  over 
other  mechanics  commencing  work  afterwards.  All 
the  claimants  stand  upon  an  equal  footing,  and  the  pro- 
ceeds of  the  sale  of  the  property  is  applied  to  the  claims 
of  all,  without  any  preference,  unless  a  mortgage  was 
executed  after  some  mechanics  began  work,  and  before 
others  began  work,  in  which  case  the  parties  commenc- 
ing work  before  the  execution  of  the  mortgage  would 
have  priority  over  the  mortgagee,  while  the  others 
would  not. — See  Crowell  vs.  Gilmore,  18  Cal.,  p.  370. 
H.  owned  a  quartz  mill,  and  mortgaged  it  to  A.  Sub- 
sequently M.  bought  a  steam  engine,  and,  to  secure  the 
purchase  money,  gave  L.  a  chattel  n^ortgage  of  the 
same.  M.  then  placed  the  engine  in  the  mill,  so  that 
it  became  a  part  of  the  realty.  It  was  held:  that  the 
mortgage  of  L.  on  the  engine  had  priority  over  A.'g 
mortgage,  and  after  these  came  next  in  order  the 
mechanics'  liens  for  work  afterwards  performed  on 
mill  (see  fiicts  of  case). — Tibbetts  vs.  Moore,  23  Cal.,  p. 
218.  As  to  conflicting  rights  of  mortgagees,  material 
men,  laborers,  etc.,  the  rule  is  that  he  has  the  better 
right  who  is  first  in  point  of  time.—Preston  vs.  Sonora 
Lodge,  39  Cal.,  p.  116. 

Claim  of  1 187.     Evcry  original  contmctor,  within  sixty  days 

lion  to  DO 

RworS  '     after  the  completion  of  his  contract,  and  every  person, 

office.         gave  the  original  contractor,  claiming  the  benefit  of 

this  Chapter,  must,  within  thirty  days  after  the  com- 


Code  of  Civil  Procedure.  83 

pletion  of  any  building,  improvement,  or  structure,  or  Same, 
after  the  completion  of  the  alteration  or  repair  thereof, 
or  the  performance  of  any  labor  in  a  mining  claim,  file 
with  the  County  Recorder  of  the  county  in  which  such 
property,  or  some  part  thereof,  is  situated,  a  claim  con- 
taining a  statement  of  his  demand,  after  deducting  all 
just  credits  and  offsets,  with  the  name  of  the  owner, 
or  reputed  owner,  if  known,  and  also  the  name  of  the 
person  by  whom  he  was  employed,  or  to  whom  he 
furnished  the  materials,  with  a  statement  of  the  terms, 
time  given  and  conditions  of  his  contract,  and  also  a 
description  of  the  property  to  be  charged  with  the  lien 
sufficient  for  identification,  which  claim  must  be  veri- 
fied by  the  oath  of  himself  or  of  some  other  person. 
If  his  contract  or  any  part  thereof  is  in  writing,  a  copy 
of  such  writing  must  be  filed  with  and  made  part  of 
his  claim. 

Note.— 1.  Claim,  when  to  be  Fil|:d.— Material 
men  must  file  claim,  etc.,  within  sixty  days,  or  lien  is 
lost. — See  Walker  vs.  Hauss  Hijo,  1  Cal.,  p.  183. 

* 

2.  Credits  and  Offsets. — The  words  "  payments 
and  offsets,*'  used  in  the  statement  filed,  were  held  to 
be  equivalent  to  "credits  and  offsets.*' — Preston  vs. 
Sonora  Lodge,  39  Cal.,  p.  116;  see,  also,  Davis  vs. 
Livingston,  29  Cal.,  p.  283,  cited  in  Note  No.  3  to  Sec. 
11*83,  ante. 

8.  Description  of  Property  bought  to  be 
Charged. — It  is  sufficient  if  the  property  be  described 
with  convenient  certainty. — Hotaling  vs.  Cronise,  2 
Cal.,  p.  61.  See  Tibbetts  vs.  Moore,  23  Cal.,  p.  212, 
cited  in  note  to  Sec.  1185,  ante. 

4.  Claim,  containing  Statement  of  Demand- 
Items  OF  Work  and  Material  not  required.— 
It  is  not  necessary  to  give  the  items  of  work  and  mate- 
rials in  the  statement  filed.  If  the  contract  for  the 
erection  of  the  building  is  in  a  sum  gross. — Heston  vs. 
Martin,  11  Cal.,  p.  42,  The  items  of  account  need  not 
be  stated.  A  general  statement  of  the  demand,  show- 
ing its  nature  and  character,  was  held  sufficient. — 
Brennan  vs.  Swasey,  16  Cal.,  p.  141;  Selden  vs.  Meeks, 
17  Cal.,  p.  129. 

5.  Notice  claiming  a  Mechanic's  Lien.— The  « 
notice  of  a  sub-contractor  or  mat(3rial  man,  given  to 

the  employer,  claiming  a  lien  under  the  contract  of  the 
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contractor  for  labor  done  for,  or  materials  furnished  to, 
the  contractor,  should  contain  a  statement  that  the 
amount  for  which  the  lien  is  claimed  is  due  over  and 
above  all  payments  and  offsets. — Davis  vs.  Livingston, 
29  Cal.,  p.  283. 

6.   SUFFICIEKCT  OF  KoTICE  CLAIMIXO   LlEN.— The 

notice  of  a  material  man  claiming  a  lien  for  materials 
furnished  the  contractor  need  not  state  the  particular 
character  of  the  materials  furnished,  nor  that  the  ma- 
terials were  upcd  in  constructing  the  building;  and  if 
there  are  several  contractors,  the  notice  is  sufficient  if  it 
name  one  of  them. — Davis  vs.  Livingston,  29  Cal.,  p. 
283. 

7.  Several  Notices  claiming  same  LiEN.—If 
the  sub-contractor  or  material  man  serves  more  than 
one  notice  claiming  a  lien  for  the  same  account,  the 
several  notices  cannot  bo  considered  together  for  the 
purpose  of  determining  the  sufficiency  of  notice  to  hold 
a  lien,  but  each  must  stand  on  its  own  merits;  and  the 
lien  will  not  exist  unless  one  of  the  notices  is  sufficient 
in  itself  to  give  it. — Davis  vs.  Livingston,  29  Cal.,  p.  283. 

Liens  upon        1188.     Ill  every  case  in  which  one  claim  is  filed 
more  pieces  affainst  two  OF  more  buildings,  mining  claims,  or  other 

of  property.      »  o  ?  o  ? 

improvements  owned  by  the  same  person,  the  person 
Amount      fi.linff  such  claim  must  at  the  same  time  designate  the 

due  from 

o^h  to  be  amount  due  to  him  on  each  of  such  buildings,  mining 
claims,  or  other  improvements;  otherwise,  the  lien  of 
such  claim  is  postponed  to  other  liens.  The  lien  of 
such  claimant  does  not  extend  beyond  the  amount 
designated,  as  against  other  creditors  havirjg  liens,  by 
judgment,  mortgage,  or  otherwise,  upon  either  of  such 
buildings  or  other  improvements,  or  upon  the  land 
upon  which  the  same  are  situated. 

Claim  to  be       1189.     The  Recorder  must  record  the  claim  in  a 
book  kept  by  him  for  that  purpose,  which  record  must 
be  indexed  as  deeds  and  other  conveyances  are  re- 
Fees  of       quired  by  law  to  be  indexed,  and  for  which  he  may 

Recorder.      ^  -^  '  J 

receive  the  same  fees  as  are  allowed  by  law  for  record- 
ing deeds  and  other  instruments. 

coSt^u-  1190.    No  lien  provided  for  in  this  Chapter  binds 

SeS!  ^^       2iiiy  building,  mining  claim,  improvement,  or  structure 
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for  a  longer  period  tlian  ninety  days  after  the  same 
has  been  filed,  unless  proceedings  be  commenced  in  a 
proper  Court  within  that  time  to  enforce  the  same;  or, 
if  a  credit  be  given,  then  ninety  days  after  the  expira- 
tion of  such  credit;  but  no  lien  continues  in  force  for 
a  longer  time  than  two  years  from  the  time  the  work 
is  completed,  by  any  agreement  to  give  credit. 

• 

1191.     If  service  of  summons  be  made  by  publica-  Service  of 

^   ^  summons 

tion,  the  time  of  pubUcation,  where  the  defendant  Jj^g^'^^* 
resides  out  of  or  is  absent  from  the  State,  or  for  any 
other  cause  cannot  be  served  personally,  need  be  but 
once  a  week  for  four  successive  weeks. 

Note. — It  would  appear  that  by  this  section  the  time 
for  answering  is  greater  than  under  the  former  statute, 
since  summons  will  only  commence  to  run  from  the 
expiration  of  time  of  publication,  and  in  case  defend- 
ant was  absent  from  the  State,  he  would  have  forty  days 
after  expiration  of  time  of  publication  within  which  to 
file  his  answer. — See  note  to  Sec.  412.  The  statute  of 
1867-8  provided  that  **  the  time  for  answering  should 
expire  when  the  publication  was  complete." 

1 102.     All  persons  entitled  to  liens  on  the  structure  Sub-con- 

tractors, 

or  improvement,  except  those  who  contracted  with  who  are, 

^  7  JT  mjd  when 

the  owner  thereof,  are  sub-contractors,  and  the  Court,  JJoceedl  of 
in  the  judgment,  must  direct  the  amount  due  sub-con-  '*^®' 
tractors  to.  be  paid  out  of  the  proceeds  of  sales  before 
any  part  of  such  proceeds  are  paid  to  the  contractor. 

1193.  The  Court  may  also  allow,  as  part  of  the  costs, 
costs,  the  moneys  paid  for  filing  and  recording  the 
lien,  and  a  reasonable  attorney's  fee  in  the  District 
and  Supreme  Courts. 

Note.— See  Sec.  1198  and  note. 

1194.  In  every  case  in  which  different  hens  are  Court  to   . 

declare 

asserted  against  property,  the  Court  in  the  judgment  pnkof 
must  declare  the  rank  of  each  lien  or  class  of  liens, 
and  the  proceeds  of  the  sale  of  the  property  must  be 
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applied  to  each  lien  or  class  of  liens  in  the  order  of  its 
rank. 

Note.— See  note  to  Sec.  1186,  ante;  Crowell  vs.  Gil- 
more,  18  Cal.,  p.  370;  Tibbetts  vs.  Moore,  23  Cal.,  p. 
208;  Preston  yg.  Sonora  Lodge,  39  Cal.,  p.  116. 

Bxwotipn        1 196.    Whenever,  on  the  sale  of  the  property  snb- 

for  deficit  '  r     r       J 

ject  to  the  lien,  there  is  a  deficiency  of  proceeds, 
judgment  may  be  docketed  for  the  deficiency  in  like 
manner  and  with  like  eflTect  as  in  actions  for  the  fore- 
closure of  mortgages. 

Actions  for        1 196.    Any  number  of  persons  claiming  liens  may 

separate  "^  ^  . 

be°otoe<r    J^^'^  ^^  ^^  same  action,  and  when  separate  actions  are 
howf  *"^     commenced  the  Court  may  consolidate  them. 

Note. — Material  men  and  mechanics,  whose  claims 
are  several,  without  any  community  of  interest  in  the 
claims  themselves,  may  be  joined  as  plaintiffs  in  action 
to  establish  and  enforce  their  liens. — Barber  vs.  Rey- 
nolds, 33  Cal.,  p.  497. 

Lien  does         1197.    Nothing  contained  in  this  Chapter  can  be 

not  impair  -^^ 

right  to       construed  to  impair  or  affect  the  riffht  of  any  person 

proceed  for  ■'  o  .^    x- 

thedebt^^  to  whom  any  debt  may  be  due  for  work  done,  or 
materials  furnished,  to  maintain  a  personal  action  to 
recover  such  debt  against  the  person  liable  therefor; 
and  the  person  bringing  such  personal  action  may 
take  out  an  attachment  therefor,  notwithstanding  his 
lien,  and,  in  his  affidavit  to  procure  an  attachment, 
need  not  state  that  his  demand  is  not  secured  by  a 
lien;  but  the  judgment,  if  any,  obtained  by  the  plain- 
tiff in  such  personal  action,  cannot  be  construed  to 
impair  or  merge  any  lien  held  by  plaintiff  under  this 
Chapter. 

Note. — A  person  having  secured  a  lien  under  the 
'statute  does  not  forfeit  or  waive  it  by  causing  an 
attachment  to  be  issued  and  levied  upon  property  of 
the  debtor  to  secure  the  same  demand.  The  two 
remedies  are  cumulative,  and  both  may  be  pursued  at 
the  same  time.  If  the  party  attempts  to  pursue  them 
in  separate  actions,  he  might  be  put  to  his  election; 
but  it  is  no  defense  to  an  action  for  the  enforcement  of 
a  lien,  that  in  a  previous  action  for  the  same  debt  an 
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attachment  was  issued  and  levied  upon  the  property  of 
the  debtor,  especially  if  nothin^i^  was  realized  by  the 
attachment,  and  the  suit  had  been  dismissed. — Brennan 
Ts.  Swasey,  16  Cal.,  p.  141. 

1 198.  Except  as  otherwise  provided  in  this  Chap-  Rules  of 

practioo. 

ter,  the  provisions  of  Part  II  of  this  Code  are  appli- 
cable to,  and  constitute  the  rules  of  practice  in,  the 
proceedings  mentioned  in  this  Chapter. 

1 199.  The  provisions  of  Part  II  of  this  Code  rela-  New  trials 

and 

tive  to  new  trials  and  appeals,  except  in  so  fer  as  they  appeals. 
are  inconsistent  with  the  provisions  of  this  Chapter, 
apply  to  the  proceedings  mentioned  in  this  Chapter. 


CHAPTER  in. 

CERTAIN    LIENS   FOR   SALARIES   AND  WAGES. 

Sectiok  1204.  Certain  persons  preferred  creditors  when  assignment 

of  property  is  made. 

1205.  Same,  against  estates. 

1206.  Same,  in  cases  of  execution  or  attachment. 

1204.  In  all  assignments  of  property,  made  by  any  Ceruin 

.  r*     1        •         persons 

person  to  trustees  or  assignees,  on  account  of  the  m-  preferred 
ability  of  the  person,  at  the  time  of  the  assignment,  to  JJ^^ment 
pay  his  debts,  or  in  proceedings  in  insolvency,  the  i^S^cPe!*^ 
wages  of  the  miners,  mechanics,  salesmen,  servants, 
clerks,  or  laborers  employed'  by  such  person,  to  the 
amount  of  one  hundred  dollars,  and  for  services  ren- 
dered within  sixty  days,  are  preferred  claims,  and  must 
be  paid  by  such  trustees  or  assignees  before  any  other 
creditor  or  creditors  of  the  assignor. 

Note.— Stats.  1868,  p.  213. 

1205.  In  case  of  the  death  of  any  employer,  the  same, 
wages  of  each  miner,  mechanic,  salesman,  clerk,  ser-  estates, 
vant,  and  laborer,  for  services  rendered  within  the 
forty  days  next  preceding  the  death  of  the  employer. 


88 


Code  of  Civil  Procedure. 


Same,  in 
case  of 
oxecution 
or  attach- 
ment. 


not  exceeding  one  hundred  dollars,  rank  in  priority 
next  after  the  funeral  expenses,  expenses  of  the  last 
sickness,  the  charges  and  expenses  of  administering 
upon  the  estate,  and  the  allowance  to  the  widow  and 
infant  children,  and  naust  be  paid  before  other  claims 
against  the  estate  of  the  deceased  person. 

1206.  In  cases  of  executions,  attachments,  and 
writs  of  a  similar  nature,  issued  against  any  person, 
miners,  mechanics,  salesmen,  servants,  clerks,  and 
laborers,  who  have  claims  against  the  defendant  for 
labor  done,  may  give  notice  of  their  claim,  and  the 
amount  thereof,  sworn  to  by  the  person  making  the 
claim,  to  the  officer  executing  either  of  such  writs,  at 
any  time  before  the  actual  sale  of  property  levied  on; 
and  such  officers  must  pay  to  si^ch  persons,  out  of  the 
proceeds  of  the  sale,  the  amount  each  is  entitled  to 
receive  for  services  rendered  within  the  forty  days  next 
preceding  the  levy  of  the  writ,  not  exceeding  one  hun- 
dred dollars.  If  any  or  all  of  the  claims  so  presented, 
and  claiming  preference  under  this  section,  are  dis- 
puted by  either  the  debtor  or  creditor,  the  person  pre- 
senting the  same  must  commence  an  action  within  ten 
days  for  the  recovery  thereof,  and  must  prosecute  his 
action  with  due  diligence,  or  be  forever  barred  from 
any  claim  of  priority  of  payment  thereof;  but  in  case 
action  is  rendered  necessary  by  the  act  of  either  debtor 
or  creditor,  and  judgment  be  had  for  the  claim,  or  any 
part  thereof,  carrying  costs,  the  costs  taxable  therein 
are  likewise  a  preferred  claim,  with  the  same  rank  as 
the  original  claim. 
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TITLE   Y. 

OF  CONTEMPTS. 

Section  1209.  What  acts  or  omissions  are  contempts. 

1210.  Reentry  on  property  after  eviction,  when  a  contempt. 

1211.  A  contempt  committed  in  the  presence  of  the  Court 

may  he  punished  summarily.    When  not  so  com- 
mitted an  affidavit  or  statement  shall  be  made. 

1212.  A  warrant  of  attachment  may  issue  or  a  notice  to  show 

cause. 

1213.  Bail  may  by  given  by  a  person  arrested  under  such 

warrant. 

1214.  Sheriff  must,  upon  executing  the  warrant,  arrest  and 

detain  the  person  until  discharged. 

1215.  Bail  bond,  form  and  conditions  of. 

1216.  Officer  must  return  warrant  and  undertaking,  if  any. 

1217.  Hearing. 

1218.  Judgment  and  penalty,  if  guilty. 

1219.  If  the  contempt  is  the  omission  to  perform  any  act, 

the  person  may  be  imprisoned  until  performance. 

1220.  If  a  pai*ty  fail  to  appear,  proceedings. 

1221.  Illness  sufficient  cause  for  non-appearance  of  party 

arrested.    Confinement  under  arrests  for  contempt. 

1222.  Judgment  and  orders  in  such  cases  final. 

1200.    The  following  acts  or  omissions,  in  respect  what.acta 

or  omis- 

to  a  Court  of  iustice,  or  proceedings  therein,  are  con-  sionsare 

^  •'  '  *^  o  7  contempts. 

tempts  of  the  authority  of  the  Court: 

1.  Diso'rderly,  contemptuous,  or  insolent  behavior 
toward  the  Judge  while  holding  the  Court,  tending  to 
interrupt  the  due  course  of  a  trial  or  other  judicial 
proceeding; 

2.  A  breach,  of  the  peace,  boisterous  conduct,  or  vio- 
lent disturbance,  tending  to  interrupt  the  due  course 
of  a  trial  or  other  judicial  proceeding; 

3.  Misbehavior  in  oflBice,  or  other  willful  neglect 
or  violation  of  duty  by  an  attorney,  counsel.  Clerk, 
Sheriff,  Coroner,  or  other  person  appointed  or  elected 
to  perform  a  judicial  or  ministerial  service; 

4.  Deceit  or  abuse  of  the  process  or  proceedings  of 
the  Court  by  a  party  to  an  action  or  special  proceed- 
ing; 

12— Vol.  IL 
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Same.  5.  Disobedience  of  any  lawful  judgment,  order,  or 

process  of  the  Court; 

6.  Assuming  to  be  an  officer,  attorney,  counsel  of  a 
Court,  and  acting  as  such  without  authority; 

7.  Rescuing  any  person  or  property,  in  the  custody 
of  an  officer  by  virtue  of  an  order  or  process  of  such 
Court; 

8.  Unlawfully  detaining  a  witness  or  party  to  an 
action  while  going  to,  remaining  at,  or  returning  from 
the  Court  where  the  action  is  on  the  calendar  for  trial; 

9.  Any  other  unlawful  interference  with  the  process 
or  proceedings  of  a  Court; 

10.  Disobedience  of  a  subpoena  duly  served,  or  re- 
fusing to  be  sworn  or  answer  as  a  witness; 

11.  When  summoned  as  a  juror  in  a  Court,  neglect- 
ing to  attend  or  serve  as  such,  or  improperly  convers- 
ing with  a  party  to  an  action  to  be  tried  at  such  Court, 
or  with  any  other  person,  in  relation  to  the  merits  of 
such  action,  or  receiving  a  communication  from  a  party 
or  other  person  in  respect  to  it,  without  immediately 
disclosing  the  same  to  the  Court; 

12.  Disobedience,  by  an  inferior  tribunal,  magis- 
trate, or  officer,  of  the  lawful  judgment,  order,  or  pro- 
cess of  a  superior  Court,  or  proceeding  in  an  action  or 
special  proceeding  contrary  to  law,  after  such  action 
or  special  proceeding  is  removed  from  the  jurisdiction 
of  such  inferior  tribunal,  magistrate,  or  officer.     Dis- 

,  obedience  of  the  lawful  orders  or  process  of  a  judi- 
cial officer  is  also  a  contempt  of  the  authority  of  such 
officer. 

Note. — Eevised  Statutes  of  Minnesota,  Chap.  87. 

1.  Disobedience  to  any  lawful  Judgment, 
Obder,  or  Process  of  the  Court  —  Appeals. — 
If  a  Court,  having  jurisdiction,  issues  an  erroneous 
order,  a  disobedience  of  it  is  contempt. — Ex  Parte 
Cohen-  et  als.,  5  Cal.,  p.  494.  But  a  commitment  for 
contempt  for  disobedience  to  an  unlawful  order  of  a 
lower  Court  can  be  reviewed  and  set  aside  by  the  appel- 
late Court.— Ex  Parte  Rowe,  7  Cal.,  p.  181.  In  an 
action  for  divorce  the  Court  may  order  the  husband  to 
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pay  for  the  support  of  the  wife  during  the  litigation  and 
for  legal  expenses;  and  obedience  to  such  order  may  be 
enforced  by  imprisonment  for  contempt.  In  the  regu- 
lar course  of  judicial  proceedings  before  a  Court  of  gen- 
eral jurisdiction,  the  petitioner  having  notice  of  the 
proceedings  has  been  ordered  by  the  judgment  of  the 
Court  to  pay  a  certain  sum  of  money,  and  in  default  of 
obedience  to  the  order  has  been  committed  for  con- 
tempt. The  only  question  which  petitioner  in  the 
Supreme  Court  can  make,  as  affecting  the  legality  of 
his  commitment,  involves  the  power  of  the  Court  to 
make  the  order;  he  cannot  question  the  regularity  of 
the  facts.— Ex  Parte*  Perkins,  18  Cal.,  p. /63.  If  the 
order  of  the  Court,  fining  and  imprisoning  for  contempt, 
does  not  specify  on  its  face  wherein  the  contempt 
existed,  it  will  be  reversed  on  certiorari. — Ex  Parte 
Field,  1  Cal.,  p.  187.  In  a  case  where  such  an  order 
was  made  it  was  held  that  a  certiorari  should  issue  to 
review  the  proceedings  in  the  appellate  Court,  and  a 
mandamus  is  not  the  proper  remedy  in  such  case. — 
People  vs.  Turner,  1  Cal.,  p.  152.  The  Supreme  Court, 
on  habeas  corpus,  must  review  the  decisions  of  inferior 
Courts  in  cases  of  contempt. — Ex  Parte  Rowe,  7  Cal., 
p.  181.  A  County  Treasurer  who  does  not  obey  an 
order  of  Court,  directing  him  to  pay  money  to  a  wit- 
'  ness  for  expenses,  cannot  be  punished  for  contempt 
without  some  proceeding  to  which  the  Treasurer  is 
made  a  party. — Sargent  vs.  Cavis,  36  Cal.,  p.  5531 

2.  Kefubino  to  be  Sworn  as  Witness. — A  party 
committed  for  refusing  to  answer  questions  propounded 
to  him  as  a  witness,  under  an  order  that  he  stand  com- 
mitted till  he  answer  the  questions,  will  be  discharged 
on  habeas  corpus,  where  it  appears  that  the  suit  has 
abated;  there  being  no  longer  parties  or  subject  matter 
before  the  Court,  there  is  no  longer  a  case  in  which  the 
questions  can  be  asked. — Ex  Parte  Rowe,  7  Cal.,  p.  175. 

3.  Disobeying  Injunction— Punishable  only  by 
District  Court. — A  County  Judge,  in  granting  an 
injunction  upon  a  bill  filed  in  the  District  Court,  acts 
as  an  injunction  master,  and  exercises  a  power  aux- 
iliary to  the  jurisdiction  of  the  District  Court.  The 
effect  of  the  order  is  the  same  as  if  made  by  the  Dis- 
trict Court,  and  the  injunction  is  subject  to  be  con- 
trolled, modified,  or  dissolved  by  the  District  Ju<Jge, 
the  same  as  if  issued  by  his  order  in  the  first  instance. — 
Crandall  vs.  Woods,  6  Cal.,  p.  449;  Borland  vs.  Thorn- 
ton, 12  Cal.,  p.  440.  The  contempt  complained  of  was  * 
neither  a  contempt  of  the  County  Court  nor  of  the 
County  Judge,  but  of  the  District  Court  in  which  the 
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property 
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made. 


action  was  pending,  and  by  whose  authority,  in  legal 
contemplation,  the  writ  on  injunction  was  issued;  and 
it  follows,  if  the  relators  were  guilty  of  disobeying  the 
writ,  that  the  jurisdiction  to  try  and  punish  them  for 
the  contempt  is  in  the  District  Court  alone. — People  vs. 
County  Judge  of  Placer  Co.,  27  Cal.,  p.  152. 

• 

1210.  Every  person  dispossedsed  or  ejected  from, 
or  out  of,  any  real  property,  by  the  judgment  or  pro- 
cess of  any  Court  of  competent  jurisdiction,  and  who, 
not  having  right  so  to  do,  reenters  into  or  upon,  or 
takes  possession  of,  any  such  real  property,  or  induces 
or  procures  any  person  not  having  right  so  to  do,  or 
aids  or  abets  him  therein,  is  guilty  of  a  contempt  of 
the  Court  by  which  such  judgment  was  rendered,  or 
from  which  such  process  issued.  Upon  a  conviction 
for  such  contempt,  the  Court  or  Justice  of  the  Peace 
must  immediately  issue  an  alias  process,  directed  to 
the  proper  officer,  and  requiring  him  to  restore  the 
party  entitled  to  the  possession  of  such  property, 
under  the  original  judgment  or  process,  to  such  pos- 
session. 

Note. — Stats.  1862,  p.  115.  District  Coui-ts  may- 
punish  for  contempt  persons  who  reenter  upon  a  tract 
of  land,  after  having  been  dispossessed  by  a  judgment 
and  process  of  a  Court  of  competent  j  urisdiction.  This 
provision  is  designed  not  only  to  protect  the  Court  from 
contempt,  but  to  give  a  party  injured  an  additional 
remedy  in  the  action  for  the  restoration  of  what  he 
was  entitled  to  by  the  judgment. — People  vs.  Dwinelle, 
29  Cal.,  p.  632. 

1211.  (§481.)  When  a  contempt  is  committed 
in  the  immediate  view  and  presence  of  the  Court,  or 
Judge  at  chambers,  it  may  be  punished  summarily; 
for  which  an  order  must  be  made,  reciting  the  facts  as 
occurring  in  such  immediate  view  and  presence,  ad- 
judging that  the  person  proceeded  against  is  thereby 
guilty  of  a  contempt,  and  that  he  be  punished  as 
therein  prescribed.  When  the  contempt  is  not  com- 
mitted in  the  immediate  view  and  presence  of  the 
Court,  or  Judge  at  chambers,  an  affidavit  shall  be  pre- 
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sented  to  the  Court,  or  Judge,  of  the  facts  constituting 
the  contempt,  or  a  statement  of  the  facts  by  the  ref- 
erees or  arbitrators,  or  other  judicial  officer. 

Note. — Order  punishing  for  contempt  must  state 
facts  upon  which  the  exercise  of  the  power  is  founded. 
People  vs.  Turner,  1  Cal.,  p.  152;  Ex  Parte  Field,  1 
Cal.,  p.  187;  Ex  Parte  Rowe,  7  Cal.,  p.  175.  If  the  order 
fining  and  imprisoning  for  contempt,  does  not  specify 
on  its  face  wherein  the  contempt  consisted,  it  will  be 
reversed  on  certiorari. — Ex  Parte  Field,  1  Cal.,  p.  187; 
see  notes  to  Sees.  1209,  1210,  ante. 

1212.  (§  482.)    When  the  contempt  is  not  com-  a  warrant 

^^  ^  ^  ofattach- 

mitted  in  the  immediate  view  and  presence  of  the  piontmay 

^  issue,  or  a 

Court  or  Judge,  a  warrant  of  attachment  may  be  issued  Jhowcause. 
to  bring  the  person  charged  to  answer,  or,  without  a 
previous  arrest,  a  warrant  of  commitment  may,  upon 
notice,  or  upon  an  order  to  show  cause,  be  granted; 
and  no  warrant  of  commitment  can  be  issued  without 
such  previous  attachment  to  answer,  or  such  notice  or 
order  to  show  cause. 

1213.  (§  483.)     Whenever  a  warrant  of  attach-  BaUmay 
ment  is  issued,  pursuant  to  this  Title,  the  Court  or  a  person 

'  -^  arrested 

Judge  must  direct,  by  an  indorsement  on  such  warrant,  ^^J^*^*^^ 
that  the  person  charged  may  be  let  to  bail  for  his 
appearance,  in  an  amount  to  be  specified  in  such 
indorsement. 

1214.  (§  484.)     Upon  executing  the  warrant  of  sheriff 

must,  upon 

attachment,  the  Sheriff  must  keep  the  person  in  cus-  executing 
tody,  bring  him  before  the  Court  or  Judge,  and  detain  arresfand 
him  until  an  order  be  made  in  the  premises,  unless  the  plrSin*^* 
person  arrested  entitle  himself  to  be  discharged,  as  discharged, 
provided  in  the  next  section. 

1215.  (§  485.)     When  a  direction  to  let  the  person  Bail  bond, 
arrested  to  bail  is  contained  in  the  warrant  of  attach-  condition* 

ot 

ment,  or  indorsed  thereon,  he  must  be  discharged  from 
the  arrest,  upon  executing  and  deUvering  to  the  oflBicer, 
at  any  time  before  the  return  day  of  the  warrant,  a 


94 


Code  of  Civil  Procedure. 


OfiBcer 
mutt 
rotam 
warrant 
and  under- 
taking, if 
any. 


Hearing. 


Judgment 
and 

penalty, 
if  guilty. 


If  the 
contempt  is 
omifision  to 
perform 
any  act,  the 
person  may 
be  impris- 
oned until 
perform- 
ance. 


If  a  party 
fail  to 


appear, 
proceed- 
ings. 


written  undertaking,  with  two  suflBeient  sureties,  to 
the  effect  that  the  person  arrested  will  appear  on  the 
return  of  the  warrant  and  abide  the  order  of  the  Ck)urt 
or  Judge  thereupon;  or  they  will  pay  as  may  be 
directed,  the  sum  specified  in  the  warrant. 

1216.  (§  486.)  The  officer  must  return  the  war- 
rant of  arrest  and  undertaking,  if  any,  received  by 
him  from  the  person  arrested,  by  the  return  day  speci- 
fied therein. 

1217.  (§  487.)  When  the  person  arrested  has  been 
brought  up  or  appeared,  the  Court  or  Judge  must  pro- 
ceed to  investigate  the  charge,  and  must  hear  any 
answer  which  the  person  arrested  may  make  to  the 
same,  and  may  examine  witnesses  for  or  against  him, 
for  which  an  adjournment  may  be  had  from  time  to 
time,  if  necessary. 

1218.  (§  488.)  Upon  the  answer  and  evidence 
taken,  the  Court  or  Judge  must  determine  whether 
the  person  proceeded  against  is  guilty  of  the  contempt 
charged,  and  if  it  be  adjudged  that  he  is  guilty  of  the 
contempt,  a  fine  may  be  imposed  on  him  not  exceed- 
ing five  hundred  dollars,  or  he  may  be  imprisoned  not 
exceeding  five  days,  or  both. 

1219.  (§  489.)  When  the  contempt  consists  in  the 
omission  to  perform  an  act  which  is  yet  in  the  power 
of  the  person  to  perform,  he  may  be  imprisoned  until 
he  have  performed  it,  and  in  that  case  the  act  must  be 
specified  in  the  warrant  of  commitment. 

1220.  (§  491.)  When  the  warrant  of  arrest  has 
been  returned  served,  if  the  person  arrested  do  not 
appear  on  the  return  day,  the  Court  or  Judge  may 
issue  another  warrant  of  arrest,  or  may  order  the 
undertaking  to  be  prosecuted,  or  both.  If  the  under- 
taking be  prosecuted,  the  measure  of  damages  in  the 
action  is  the  extent  of  the  loss  or  injury  sustained  by 
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the  aggrieved  party  by  reason  of  the  misconduct  for 
which  the  warrant  was  issued,  and  the  costs  of  the 
proceeding. 

1221.  (§  492.)     Whenever,  by  the  provisions  of  nineM 
this  Title,  an  officer  is  required  to  keep  a  peraon  cause  for 
arrested  on  a  warmut  of  attachment  in  custody,  and  Jf"^y® 
to  bring  him  before  a  Court  or  Judge,  the  inability,  ^^^^^ 
from  illness  or  otherwise,  of  the  person  to  attend,  is  a 
sufficient  excuse  for  not  brinffins:  him  up;  and  the  Confine- , 

°      °  ^  ment  under 

officer  must  not  confine  a  person  arrested  upon  the  JJ^tl^'^J'^ 
warrant  in  a  prison,  or  otherwise  restrain  him  of  per- 
sonal liberty,  except  so  far  as  may  be  necessary  to 
secure  his  personal  attendance. 

1222.  (§  493.)  The  judgment  and  orders  of  the  Judgment 
Court  or  Judge,  made  in  cases  of  contempt,  are  final  ^^"^^^Jn^i 
and  conclusive. 

Note. — In  the  case  of  Ex  Parte  Cohen,  5  Cal.,  p. 
494,  the  Supreme  Court  say:  **The  judgments  and 
orders  of  Courts  or  Judges  on  the  subjects  of  contempts 
are  by  our  statutes  declared  to  be  final  and  conclusive. 
Under  the  writ  of  habeas  corpus  we  cannot  review  the 
orders  of  another  Court  in  such  cases.  Our  investiga- 
tion must  be  confined  to  the  single  point  of  jurisdiction. 
If  the  Court  has  power  to  make  the  order  we  cannot 
inquire  whether  the  case  under  consideration  is  a  proper 
one  for  the  exercise  of  that  power."  But  it  seems  a 
commitment  for  a  contempt  for  disobedience  to  an 
unlawful  order  of  Court  can  be  reviewed  and  set  aside 
by  a  superior  Court. — Ex  Parte  Rowe,  7  Cal.,  p.  175, 
commenting  on  the  case  of  Ex  Paite  Cohen,  5  Cal.,  p. 
494,  and  in  some  respects  modifying  it.  And  in  some 
instances,  where  the  proceedings  is  in  the  form  of  a 
contempt,  yet  is  in  substance  a  private  right,  as  in  this 
case  (the  order  of  the  Court  denying  a  motion  for  an 
attachment  for  a  contempt  in  disregarding  an  injunc- 
tion), the  Supreme  Court  will  reverse  the  order  of  the 
Court  below,  and  compel  the  issuance  of  an  attachment 
to  punish  for  contempt. — Merced  Mining  Co.  vs.  Fre- 
mont, 7  Cal.,  p.  130. 
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TITLE  VI. 

OP  THE  VOLUNTARY  DISSOLUTION  OF  CORPORATIONS. 

Section  1227.  How  dissolved. 

1228.  Application,  what  to  contain. 

1220.  Application,  how  8igncd  and  verified. 

1230.  Filinfi^  application  and  publication  of  notice. 

1231.  Objections  may  be  filed. 

1232.  Hearing  of  application. 

1233.  Judgment  roll  and  appeals. 

H^  1287.    A  corporation  may  be   dissolved   by  the 

County  Judge  of  the  county  where  its  office  or  prin- 
cipal place  of  business  is  situated,  upon  its  voluntary 
application  for  that  purpose. 

Note. — Under  the  law  as  it  existed  prior  to  the 
adoption  of  the  Code,  the  provision  for  the  voluntary 
dissolution  of  corporations  was  as  follows:  **  Any  cor- 
poration wishing  to  dissolve  and  disincorporate  itself 
shall  present  a  petition  to  the  County  Judge  of  the 
county  in  which  the  meetings  of  the  stockholders  are 
usually  held,  accompanied  by  a  certificate,  signed  by 
its  proper  officers,  and  setting  forth  that,  at  a  general 
or  special  meeting  of  the  stockholders,  called  for  that 
purpose,  it  was  decided,  by  a  vote  of  two  thirds  of  the 
stockholders,  to  di^^incorporate  and  dissolve  the  incor- 
poration. The  Clerk  shall  enter  such  petition  and  cer- 
tificate of  record,  and  the  Judge  shall,  after  thirty 
days  notice  by  publication  in  some  newspaper  pub- 
lished in  the  county,  and  if  there  be  none  such,  then 
by  advertisements  posted  up  in  the  principal  public 
places  in  the  county,  proceed  to  consider  the  same; 
and  if  the  Judge  be  of  opinion  that  such  incorporation 
has  taken  the  necessary  preliminary  steps,  and  obtained 
the  necessary  vote  to  dissolve  itself,  and  that  all  claims 
against  the  incorporation  are  discharged,  he  shall 
declare  such  incorporation  dissolved.** — Stats.  1850,  p. 
350,  Sec.  31.  In  the  case  of  The  People  vs.  President 
and  Trustees  of  the  College  of  California,  38  Cal.,  p. 
167,  it  was  held  that  there  was  no  statutory  provision 
for  the  dissolution  of  corporations  for  literary  pur- 
poses having  no  stockholders.  This  defect,  which  is 
particularly  pointed  out  in  the  case  above  cited,  has 
been  remedied  by  this  Title.  By  this,  members  of 
"^  corporations  are  no  longer  left  in  suspense  as  to  when 
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dissolution  takes  place.  It  was  said  by  Chancellor 
Kent:  **  The  better  opinion  would  seem  to  be  that  a 
corporation  apjgregate  may  surrender,  and  in  that  may 
dissolve  itself;  but  then  the  surrender  must  be  accepted 
by  Government,  and  be  made  by  some  solemn  act  to 
render  it  complete.'*— 2  Kent's  Com.,  p.  311.  This 
Title  obviates  the  necessity  of  a  legislative  acceptance. 

1228.  The  application  must  be  in  writing,  and  AppUca- 

^^  ^'  tion.  what 

must  set  forth :  ^  oontain. 

1.  That  at  a  meeting  of  the  stockholders  or  mem- 
bers called  for  that  purpose,  the  dissolution  of  the 
corporation  was  resolved  upon  by  a  two-third  vote  of 
all  the  stockholders  or  members; 

2.  That  all  claims  and  demands  against  the  corpora- 
tion have  been  satisfied  and  discharged. 

1229.  The    application    must    be    signed    by  a  AppUca- 
majority  of  the  Board  of  Trustees,  Directors,  or  other  aignodand 
officera  having  the  management  of  the  affairs  of  the 
corporation,  and  must  be  verified  in  the  same  manner 

as  a  complaint  in  a  civil  action. 

1230.  If  the  Judge  is  satisfied  that  the  applica-  Filing 
tion  is  in  conformity  with  this  Title,  \,q  must  order  it  and .    . 

"  publication 

to  be  filed  with  the  Clerk,  and  that  the  Clerk  give  not  ^^  »<>ti°»- 
less  than  thirty  nor  more  than  fifty  days  notice  of  the 
application,  by  publication  in  some  newspaper  pub- 
lished in  the  county,  and  if  there  are  none  such,  then 
by  advertisements,  posted  up  in  three  of  the  principal 
public  places  in  the  county. 

1231.  At  any  time  before  the  expiration  of  the  ohjoctions 

,  /%  ,        ,  •  •  may  be 

time  of  publication  any  person  may  file  his  objections  fiiod. 
to  the  application. 

1232.  After  the  time  of  publication  has  expired,  Hearing  of 
the  Judge  may,  upon  five  days  notice  to  the  persons 

who  have  filed  objections,  or  without  further  notice,  if 
no  objections  have  been  filed,  proceed  to  hear  and 

13— Vol.  II. 
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determine  the  application;  and  if  all  the  statements 
herein  made  are  shown  to  be  true,  he  must  declare 

the  corporation  dissolved. 

• 

Judgment        1233.     The  application,  notices,  and  proof  of  pub- 
arpeais.       lication,  objections'  (if  any),  and  declaration  of  dissolu- 
tion, constitute  the  judgment  roll,  and  from  the  judg- 
ment an  appeal  may  be  taken  as  from  judgments  of 
the  County  Courts. 


TITLE  VII. 

OF   EMINENT   DOMAIN. 

Section  1237.  Eminent  domain  defined. 

1238.  Purposes  for  which  it  may  be  exercised. 
1289.  What  estates  in  land  may  be  acquired  by  condemna- 
tion. 

1240.  Private  property  defined.    Classes  enumerated. 

1241.  Facts  necessary  to  be  found  by  Court,  before  condem- 

nation. 

1242.  Parties  may  make  location.    May  enter  to  make  sur- 

veys. 

1243.  Jurisdiction  in  District  Court. 

1244.  The  complaint  and  its  contents. 

1245.  Summons,  what  to  contain.    How  issued  and  served. 

1246.  Who  may  defend.    What  the  answer  may  show. 

1247.  Court  shall  have  jurisdiction  to  regulate  the  mode  of 

making  crossings  or  of  enjoying  a  common  use. 

1248.  Court  or  jury  to  assess  damages. 

1249.  The  date  with  respect  to  which  compensation  shall  be 

assessed,  and  the  measure  thereof. 

1250.  New  proceedings  to  cure  defective  title. 

1251.  Payment  of  damages,  or  deposit  of  bond  therefor. 

1252.  Damages,  to  whom  paid. 

1253.  Final  order  of  condemnation,  what  to  contain.    When 

filed,  title  vests. 

1254.  Putting  plaintiff  in  possession. 

1255.  Costs  may  be  allowed,  distribution  thereof. 

1256.  Bules  of  practice. 

1257.  New  trials  and  appeals. 

1258.  When  Title  takes  effect  and  construction  of. 

1259.  When  Title  takes  effect. 

1260.  Construction. 
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Section  1261.  Pending  proceedinjj^s  not  affected. 

1262.  Rules  of  practice: 

1263.  Exceptions. 

1237.    Eminent  domain  is  the  rijs:lit  of  the  people  Eminent 

*^  ^       ^         domain 

or  Government  to  take  private  property  for  public  use.  doisnod. 
This  right  may  be  exercised  in  the  manner  provided 
in  this  Title. 

Note. — The  words  "  upon  making  just  compensa- 
tion tl^erefor,"  which  are  sometimes  used  in  defining 
the  power  of  eminent  domain,  are  omitted  in  this  defi- 
nition. Compensation  is  nut  an  ingredient  of  eminent 
domain,  and  therefore  cannot  be  referred  to  for  the  pur- 
pose of  defining  it.  Instead  of  being  an  ingredient  of 
the  power,  it  is  a  restriction  put  upon  its  exercise  by 
the  Constitution.  Had  it  been  an  ingredient  of  the 
power  there  would  have  been  no  occasion  to  provide 
for  it  in  the  Constitution.  The  following  was  the  first 
draft  of  Section  1237,  and  was  intended  as  a  legislative 
declaration,  settling  as  far  as  practicable,  the  doubts 
manifested  in  Gilmer  vs.  Lime  Point,  18  Cal.,  p.  229: 
^*  Eminent  domain  is  the  sovereign  right  of  a  people  to 
take  private  property  for  public  use,  paying  just  com- 
pensation therefor.  This  right  exists  in  the  limited 
sovereignty  of  the  Federal  Government  as  well  as  in 
the  more  general  sovereignty  of  the  States.  Pertain- 
ing to  the  former,  the  public  use  must  be  within  the 
8cope  of  its  limited  powers,  and  necessary  for  their  pre- 
servation; but  cannot  be  exercised  for  the  enlargement 
of  such  powers,  or  in  derogation  of  the  reserved  sover- 
eign rights  of  States.  The  right  of  eminent  domain  in 
each  is  commensurate  with  the  extent  of  their  respective 
sovereign  powers.  The  mode  of  effectuating  such  right 
shall  be  by  special  proceedings,  as  prescribed  in  this  Title, 
and  not  otherwise." — See,  also.  Sees.  30,  44,  Political 
Code,  and  notes.  As  to  general  matters  connected  with 
the  subject  of  eminent  domain,  see  the  following  cases: 
Const.,  Art.  1,  Sec.  8;  Surocco  et  al.  vs.  J.  W.  Geary, 
3  Cal.,  p.  69;  City  of  San  Francisco  vs.  Scott,  4  Cal., 
p.  114;  People  vs.  Folsom,  5  Cal.,  p.  373;  Sacramento 
Valley  E.  R.  Co.  vs.  Moffatt,  6  Cal.,  p.  74;  McCann 
vs.  Sierra  County,  7  Cal.,  p.  121;  Sacramento  Valley 
R.  R.  Co.  vs.  Moffatt,  7  Cal.,  p.  577;  Colton  et  al.  vs. 
Rossi  et  al.,  9  Cal.,  p.  595;  McCauley  vs.  "Weller  et  al., 
12  Cal.,  p.  500;  Bensley  et  al.  vs.  Mountain  Lake  , 
Water  Co.,  13  Cal.,  p.  306;  Johnson  vs.  Alameda 
County,  14  Cal.,  p.  106;  Gillan  vs.  Hutchinson  et  al., 
16  Cal.,  p.  153;  Koppikus  vs.  State  Capitol  Commis- 
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sioners,  16  Cal.,  p.  248;   Gilmer  vs.  Lime  Point,  18 
Cal.,  p.  229;  Gilmer ^e.  Lime  Point,  19  Cal.,  p.  47; 
The  People  ex  rel.  Heyneman  vs.  Blake,  County  Judge, 
19  Cal.,  p.  579;  Harper  vs.  Richardson  et  al.,  22  Cal., 
p.  261;  Spring  Valley  Water  Works  vs.  San  Francisco, 
22  Cal.,  p.  434;  Contra  Costa  Coal  Mines  R.  R.  Co.  vs. 
Moss  et  al.,  23  Cal.,  p.  323;   Curran  vs.  Shattuck,  24 
Cal.,  p.  427;  State  Prison  Directors  vs.  Geo.  A.  Worn 
et  al.,  27  Cal.,  p.  171;  Crcighton  vs.  Hanson,  27  Cal., 
p.  613;  Leach  vs.  Day,  27  Cal.,  p.  643;  Emery  vs.  San 
PrancisGo  Gas  Co.,  28  Cal.,  p.  34S;  Lincoln  vs.  Colusa 
County,  28  Cal.,  p.  662;  Emery  vs.  Bradford,  29  Cal., 
p.  75;  San  Francisco  and  San  Jos^  B.  R.  Co.  vs.  D. 
Mahoney  et  al.,  29  Cal.,  p.  112;  Walsh  vs.  Mathews, 
29  Cal.,  p.  123;   Grigsbyvs.  Burtnett,  Supervisor,  31 
Cal.,  p.  406;    Lake  Merced  Water  Co.  vs.  Cowles, 
County  Judge,  31  Cal.,  p.  215;  San  Francisco,  Ala- 
meda, and  Stockton  R.  R.  Co.  vs.  Caldwell,  31  Cal.,  p. 
367;   Fox  vs.  Western  Pacific  R.  R.  Co,,  31  Cal.,  p. 
538;  Sherman  vs.  Buick,  32  Cal.,  p.  241;  North  Beach 
and  Mission  R.  R.  Co.,  32  Cal.,  p.  249;  The  San  Fran- 
cisco and  Alameda  Water  Co.  vs.  Alameda  Water  Co., 
36  Cal.,  p.  639;  American  authorities  cited  in  Bouvier's 
Law  Diet.,  Title  **  Eminent  Domain,"  p.  3  (12th  ed.) 

1238.  Subject  to  tlie  provisions  of  this  Title,  the 
right  of  eminent  domain  may  be  exercised  in  behalf 
of  the  following  public  uses: 

1.  Fortifications,  magazines,  areenals,  navy  yards, 
navy  and  army  stations,  light  houses,  range  and  beacon 
lights,  coast  surveys,  and  all  other  public  uses  author- 
ized by  the  Government  of  the  United  States; 

2.  Public  buildings  and  grounds  for  the  use  of  the 
State,  and  all  other  public  uses  authorized  by  the 
Legislature  of  this  State; 

3.  Public  buildings  and  grounds  for  the  use  of  any 
county,  incorporated  city,  or  city  and  county,  village, 
town;  or  school  districts,  canals,  aqueducts,  flumes, 
ditches,  or  pipes  for  conducting  water  for  the  use  of 
the  inhabitants  of  any  county,  incorporated  city,  or 
city  and  county,  village,  or  town;  or  for  draining  any 
county,  incorpomted  city,  or  city  and  county,  village, 
or  town;    raising  the   banks  of  streams,   removing 
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obstructions  therefrom,  and  widening,  deepening,  or  Same, 
straightening  their  channels;  roads,  streotd,  and  alleys, 
and  all  other  public  uses  for  the  benefit  of  any  county, 
incorporated  city,  or  city  and  county,  village,  or  toy/n, 
or  the  inhabitants  thereof,  which  may  be  authbrfzed 
by  the  Legislature;  but  the  mode  of  apportioning  and 
collecting  the  costs  of  such  improvements  shall  be 
such  as  may  be  provided  in  the  statutes  by  which  the 
same  may  be  authorized; 

4.  Wharves,  docks,  piers,  chutes,  booms,  ferries, 
bridges,  toll  roads,  by-roads,  plank  and  turnpike  roads, 
steam  and  horse  railroads;  canals,  ditches,  flumes, 
aqueducts,  and  pipes,  for  public  transportation,  supply- 
ing mines  and  farming  neighborhoods  with  water,  and 
draining  and  reclaiming  lands,  and  for  floating  logs  < 
and  lumber  on  streams  not  navigable; 

5.  Roads,  tunnels,  ditches,  flumes,  pipes,  and  dump- 
ing places  for  working  mines;  also,  outlets,  natural  or 
otherwise,  for  the  flow,  deposit,  or;  conduct  of  tailings 
or  refuse  matter  from  mines;  also,  an  occupancy  in 
common  by  the  owners  or  possessors  of  different  mines 
of  any  place  for  the  flow,  deposit,  or  conduct  of  tail- 
ings or  refuse  matter  from  their  several  mines; 

6.  By-roads  leading  from  highways  to  residences 
and  farms. 

NoTK.— 1.  Generally.— This  section  was  amended 
so  as  to  read  as  published  in  the  text  by  the  Act  of 
April  1,  1872. 

2.  Subd.  1.— See  Stats.  1859,  p.  26;  1852,  p.  147; 
People  vs.  Folsom,  5  Cal.,  p.  373;  Gilmer  vs.  Lime 
Point,  18  Cal.,  p.  229. 

3.  Subd,  2. — Koppikus  vs.  State  Capitol  Commis- 
sioners, 16  Cal.,  p.  248;  State  Prison  Directors  vs. 
George  A.  Worn  et  al.,  27  Cal.,  p.  171. 

4.  Subd,  3. — Subd.  3  supplies  a  mode  for  taking  prop- 
erty for  town  pui*poses,  required  by  Sec.  6  of  an  Act  to 
provide  for  incorporation  of  towns,  no  mode  having 
been  provided  therefor  (Stats.  1856,  p.  198).  It  super- 
sedes Sees.  14, 15, 17,  and  18  of  an  Act  to  provide  for 
the  incorporation  of  cities  (Stats.  1850,  p.  87).  It  super- 
sedes, also,  all  similar  provisions  in  the  more  general 
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lifvPt^  ^dbCerning  roads  and  highways;    also,  in  the 

•  **  ^um^rous  special  laws  pertaining  to  the  same  in  cities 

.     •*  \  *aM  counties.— See  Stats.  1850,  p.  87;  1856,  p.  198;  1870, 

.  •.     \    *  **  p.  763;  1868,  p.  507;  Sherman  vs.  Buick  et  al.,  32  Cal., 

\  %••  p.  241;  Creighton  vs.  Manson,  27  Cal.,  p.  613:  "Emery 

•*  vs.  San  Francisco  Gas  Co.,  28  Cal.,  p.  345;  Emory  vs. 

Bradford,  29  Cal.,  p.  75. 

5.  Subd,  4.— Subd.  4  supersedes  Sees.  9  and  10  of  an 
Act  concerning  public  ferries  and  toll  bridges,  as 
amended  in  1864  (Stats.  1864,  p.  192);  also,  Sec.  15  of 
corporation  Act,  concerning  plank  and  turnpike  roads 
(Stats.  1853,  p.  169).  Sees.  24  to  39,  inclusive,  of  the 
railroad  law,  are  adopted  as  a  basis  of  the  plan  of  pro- 
ceedings provided  in  this  Title,  and  will  of  course  be 
superseded.  The  substantial  features  of  these  sections 
are  preserved,  and  only  modifit>d  where  necessary  to 
give  perspicuity,  and  to  make  them  general  or  adapta- 
ble to  all  cases  of  condemnation  (Stats.  1861,  pp.  619- 
622).  Tliere  appears  to  be  no  mode  of  taking  property 
for  wharfing  or  docking,  being  public  uses  mixed  w^itb 
several  private  callings,  in  the  Act  to  provide  for  the 
formation  of  corporations  for  certain  purposes  (Stats. 
1853,  p.  87).  This  subdivision  supplies  the  defect.  It 
also  supersedes  Sees.  1  and  2  of  an  Act  to  provide  for 
the  incorporation  of  water  companies.  These  sections 
adopt,  by  reference,  the  mode  of  proceedings  for  taking 
private  property  provided  for  in  the  railroad  law  of 
1853.  That  law  has  since  been  repealed — in  existence 
only  for  the  purpose  of  ascertaining  damages  arising 
from  location  of  water  works,  ditches,  flumes,  etc. 
(Stats.  1858,  p.  218).  Canal  companies  are  referred  to 
the  railroad  law  of  1861,  p.  607,  for  their  mode  of 
obtaining  the  right  of  way  (Stats.  1862,  p.  540).  It  also 
supersedes  the  special  proceedings  for  acquiring  right 
of  way  in  reclaiming  swamp  lands  (Stats.  1868,  p.  517, 
Sec.  38). 

6.  Subd.  5. — Mining  companies  are  included  in  the 
Act  to  provide  for  the  formation  of  corporations  for 
certain  purposes,  but  the  right  of  v^ay  is  not  there  con- 
ferred; but  it  is  conferred  in  an  Act  to  regulate  the 
rights  of  the  owners  of  mines  (Stats,  1870,  p.  569),  as  is 
also  the  mode  of  proceedings.  The  rights  contained  in 
that  Act  are  sought  to  be  condensed  into  this  subdi- 
vision, and  the  remedy  provided  by  this  Title. 

7.  Subd,  6. — Subd.  6  supersedes  a  part  of  Sec.  7 
(Stats.  1861,  p.  392),  which  prescribes  the  mode  of  lay- 
ing out  private  roads.  This  clause  has  been  drawn  to 
make  it  conformable  to  the  decision  in  Sherman  vs. 
Buick,  32  Cal.,  p.  241. 
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1 239.  The  following  is  a  classification  of  the  inter-  what 

'^  eetatee 

ests,  estates,  and  rights  in  lands  subject  to  be  taken  for  Jj^^*^ 
public  use:  "^^^^ 

1.  A  fee  simple,  when  taken  for  public  buildings  or  ^®™°***®°- 
grounds,  or  for  permanent  buildings  for  use  in  connec- 

tiop  with  a  right  of  way,  or  for  an  outlet  for  the  flow 
or  a  place  for  the  deposit  of  tailings  from  a  mine; 

2.  An  easement  when  taken  for  any  other  use; 

8.  Right  of  entry  upon  and  occupation  of  lands, 
and  the  right  to  take  therefrom  such  earth,  gravel, 
stones,  trees,  and  timber  as  may  be  necessary  for  some 
public  use. 

Note. — This  section  was  amended  so  as  to  read  as 
published  in  the  text,  by  Act  of  April  1st,  1872. 

1240.  The  private  property  which  may  be  taken  Private 
under  this  Title,  includes:  defined. 

1.  All  real  property  belonging  to  any  person; 

2.  Lands  belonging  to  this  State,  or  to  any  county.  Classes 

eDume' 

incorporated  city,  or  city  and  county,  village,  or  town,  rated, 
not  appropriated  to  some  public  use; 

3.  Property  appropriated  to  public  use;  but  such 
property  shall  not  be  taken  unless  for  a  more  neces- 
sary public  use  than  that  to  which  it  has  been  already 
appropriated; 

4.  Franchises  for  toll  roads,  toll  bridges,  and  ferries, 
and  all  other  franchises;  but  such  franchises  shall  not 
be  taken  unless  for  free  highways,  raikoads,  or  other 
more  necessary  public  use; 

5.  All  rights  of  way  for  any  and  all  the  purposes 
mentioned  in  Section  1238,  and  any  and  all  structures 
and  improvements  thereon,  and  the  lands  held  or  used 
in  connection  therewith,  shall  be  subject  to  be  con- 
nected with,  crossed,  or  intersected  by  any  other  right 
of  way  or  improvements  or  structures  thereon.  They 
shall  also  be  subject  to  a  limited  use,  in  common  with 
the  owner  thereof  when  necessary;  but  such  uses, 
crossings,  intersections,  and  connections  shall  be  made 
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in  manner  most  compatible  with  the  greatest  public 
benefit  and  least  private  injury; 

6.  All  classes  of  private  property  not  enumerated 
may  be  taken  for  public  use,  when  such  taking  is 
authorized  by  law. 

Note.— 1.  Subd.  8. — See  San  Prancisco  and  Ala- 
meda Water  Co.  vs.  Alameda  Co.,  36  CaL,  p.  639. 

2.  Subd,  4.— West  River  Br.  Co.  vs.  Dix  et  al.,  6 
Howard,  pp.  529-548. 

3.  Subd.  6. — Contra  Costa  C.  M.  R.  R.  vs.  Moss  et 
al.,  23  CaL,  p.  323. 

Facta  1241.    Before  propert3'^  can  be  taken,  it  must  ap- 

to  be  found    riAQr* 
by  Court        P«<*r- 

demnaUon.  ^-  That  the  use  to  which  it  is  to  be  applied  is  a  use 
authorized  by  law; 

2.  That  the  taking  is  necessary  to  such  use; 

3.,  If  already  appropriated  to  some  public  use,  that 
the  public  use  to  which  it  is  to  be  applied  is  a  more 
necessary  public  use. 

Note. — There  is  no  doubt  that  the  Legislature  has 
the  power  to  declare  that  the  taking  of  the  property  is 
necessary  or  exp^ient.  There  is  a  question,  however, 
as  to  whether  the  action  of  the  Legislature  in  declaring 
a  certain  use  to  be  a  public  use  can  be  reviewed  by  the 
Courts.  On  this  question  the  authorities  are  conflicting. 
In  support  of  the  proposition :  That  the  leqislatiyb  * 

POWER  TO  DECLARE  A  pubUc  tWC  SUBJECT  TO  NO  RE- 
VIEW BY  THE  Courts,  but  that  such  declaration  of  the 
Legislature  is  final  and  conclusive,  we  here  cite  the  fol- 
lowing authorities:  13  Cal.,  p.  350;  30  Cal.,  p.  438;  82 
Cal.,  p.  253;  36  Cal.,  p.  601;  38  Cal.,  p.  707:  4  Pick.,  p. 
460;  7  Pick.,  p.  453;  23  Pick.,  p.  394;  7  Itfaino,  p.  229;  3 
Paige,  p.  73;  4  Hill,  p.  151 ;  2 Dallas,  p. 312;  2 Blatchford, 
p.  95.  Upon  this  topic,  says  Mr.  Sedgwick,  in  his  work 
upon  statutory  and  constitutional  law,  p.  513:  "  As  the 
power  to  take  is  universal,  so  it  is  absolute — that  is  to 
say,  the  Legislature  are  the  sole  judges  of  the  exist- 
•  ence  of  the  exigency  which  demands  the  sacrifice  of 
the  rights  of  individuals."  And  again,  upon  p.  514: 
"  We  have  also  stated  that  the  power  to  take  private- 
property  applies  to  all  property,  and  that  the  Legisla- 
ture is  the  so^e  judge  as  to  the  fact  whether  the  pdblic 
welfare  demands  the  sacrifice  of  the  private  right,** 
"  I  admit,"  says  Chancellor  Walworth,  in  Varrick  vs. 
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Smith,  5  Paige,  p.  160,  "  that  the  Legislature  are  the 
sole  judges  as  to  the  expediency  of  exercising  the  right 
of  eminent  domain,  for  the  purpose  of  making  public 
improvements  for  the  benefit  of  the  inhabitants  of  the 
State  generally,  or  of  any  particular  section  thereof." 
**  It  is  the  undoubted  and  exclusive  •  province  of  the 
Legislature,"  says  the  Supreme  Court  of  Maine,  in 
Spring  vs.  Russel,  7  Greenl.,  p.  292,  '*  to  decide  when 
the  public  exigencies  require  that  private  property  be 
taken  for  public  uses."    In  Varaigne  vs.  Fox,  2  Blatch- 
ford,  p.  95,  the  Circuit  Court  of  the  United  States  held 
*' that  in  the  exercise  of  the  power  of  eminent  domain, 
the  Legislature  are  the  exclusive  judges  of  the  degree 
and  quality  of  interest  which  are  proper  to  be  taken 
from  an  individual  and  dedicate  to  the  public  use,  as 
well  as  of  the  necessity  of  taking  it.**    In  Railroad  Co. 
vs.  Davis,  2  Dev.  &  Bat.,  p.  467,  the  Supreme  .Court 
of  North  Carolina  held  "  that  it  is  for  the  Legislature 
to  judge  ♦  *  ♦  whether  in  fact  the  public  good  requires 
the  property,  and  to  what  extent."    See,  also,  authori- 
ties cited  in  Gilmer  vs.  Lime  Point,  18  Cal.,  p.  229. 
On  the  other  hand,  the  following  authorities  sustain: 
Thk  power  or  the  Coukt  to  review  an  Act  of  the 
Lkoislature  declaring  a  public  use.     In  the  case 
of  a  dam  across  the  Merrimac  River,  etc.,  cited  on  p.  535, 
Cooley's  Const.  Limit.,  Shaw,  C.  J.,  speaking  of  the 
import  of  the  word§  "public  use,"  says:  "In   deter- 
mining it,  we  must  look  to  the  declared  purposes  of  the 
Act,  and  if  a  public  use  is  declared,  it  will  be  so  held, 
unless  it  manifestly  appears  by  the  provisions  of  the 
Act  they  can  have  no  tendency  to  advance  and  pro* 
mote  such  public  use.**    These  cases  and  authorities 
strongly  support  the  right  and  power  of  the  Courts  to 
inquire  into  the  fact  whether  the  use  for  which  private 
property  is  sought  to  be  taken  is  a  "public  use"  or 
not,  and  if  not,  to  declare  the  legislation  nugatory  or 
invalid,  as  being  unauthorized  by  the  Constitution.    In 
.the  case  of  the  West  River  Bridge  Co.  vs.  Dix  et  al., 
6  Howard  U.  S.  S.  Court,  pp,  520,  521,  Messrs.  "Webster 
and  CoUamer,  in  their  brief,  hold  this  language:  "This 
power — the  eminent  domain — which  only  within  a  few 
years  was  first  recognized  and  naturalized  in  this  coun- 
try, is  unknown  to  our  Constitution  or  that  of  the 
States.    It  has  been  adopted  from  writers  from  other 
and  arbitrary  Governments,  and  goes  on  the  ground 
that  all  the  powers  heretofore  regarded  as  incidents  of 
sovereignty  must  be  existing  in  some  department  of 
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state  authority,  which  is  far  from  true.    But  bein^  now 
rccoji^nized  in  Court,  our  only  security  is  to  he  found 
in  this  tribunal^  to  keep  it  within  some  safe  and  w^ell 
defined  limits,  or  our  State  Governments  will  be  but 
unlimited  de>potisms  over  the  private  citizens.    They 
will  soon  resolve  themselves  into  the  existing  will  ot 
the  existing  majority,  as  to  what  shall  be  taken  and 
what  shall  be  left  to  any  obnoxious,  natural,  or  artificial 
person.    It  is  easy  to  see  that,  by  a  very  slight  im- 
provement on  the  proceedings  in  this  case,  and  in  pur- 
suance of  the  avowed  principle,  that  as  to  the  exercise 
of  this  power  of  eminent  domain,  if  the  Legislature  or 
their  agents  are  to  be  the  sole  judges  of  what  is  to  be 
taken,  and  to  what  public  use  it  is  to  be  appropriated, 
the  most  leveling  ultraisms  of  anti^rentism,  or  agrarian- 
ism,  or  abolitionism,  may  be  successfully  advanced." 
This  language  was  employed  in  a  case  where  the  ques- 
tion was  one  of  power  to  impair  the  obligation  of  a 
le|[rislative  contract  by  a  subsequent  Act  authorizingf  a 
previously  chartered  bridge  to  be  taken  for  a  more  ex- 
tended "  public  use.*'    The  question  of  whether  the  use 
was  a  "  public  use  "  was  not  particularly  involved;  nor 
could  it  have  been  in  the  United  States  Supreme  Court ; 
but  in  deference  to  the  veiy  able  brief  of  Mr.  Webster, 
Justice  Levi  Woodbury,  in  his  opinion  concuning, 
uses  the  following  language,  6  Howard  U.  S.  Sup.  Court 
Kep.,  p.  548:  **And  though  I  agree  that  for  most  cases 
and  purposes  the  public  authorities  in  a  State  are  the 
suitable  judges  as  to  this  point,  and  that  the  judiciary 
only  decide  if  their  laws  are  constitutional  (2  Kent-, 
p.  340;  1  Bice,  p.  883);  that  the  Legislature  generally 
acts  for  the  public  in  thi«;  that  road  agents  are  tlieir 
agents  under  this  limitation ;  yet  I  am  not  prepared  to 
agree  that  t/,  on  the  face  of  the  whole  proceedings — 
the  law,  the  report  of  Commissianers,  and  the  doings 
of  the  Court — it  is  manifest  that  the  object  was  not 
legitimate,  or  that  illegal  intentions  wei^e  covered  up 
informs,  or  the  whole  proceedings  a  mere  'pretext,' 
our  duty  would  require  us  to  uphold  them.*^ 

Under  our  constitutional  provision  there  are  three 
requisites  recognized,  one  which  may  be  denominated 
a  designation  of  power,  and  two  of  limitation  used 
negatively  with  regard  to  private  property:  1.  Power 
to  take  it;  2.  The  purpose  for  which  it  may  be  taken; 
and,  3.  Remuneration.  In  the  original  or  first  adop- 
tion of  this  constitutional  provision  it  was  intended  to 
be  a  limitation  upon  governmental  power  over  private 
property,  rather  than  a  recognition  and  adoption  of  the 
English  *'  eminent  domain,"  which  existed  in  the  own- 
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ership  of  the  entire  domain  by  the  King,  with  a  reserved 
power  to  re-ume  it  from  his  feoffment.    Our  constitu- 
tional provision  is  upon  an  entirely  different  theory, 
for  it  simply  negatively  defines  the  State's  right  to  take 
private  property,  even  a  fee  vested  in  the  citizen  or 
any  lesser  estate  or  property,  with  two  limitations  or 
conditions — it  must  be  for  a  public  use,  and  on  com- 
pensation being  made.    It  cannot,  therefore,  be  said  to 
be  an  adoption  of  the  "eminent  domain,"  in  the  Eng- 
lish acceptation  of  the  term,  which  is  used  to  "take 
private  property  for  public  use"  without  any  condi- 
tion or  limitation  whatever.    Sedgwick,  in  his  Const, 
and  Stat.  Law,  p.  179,  et  soq.,  ahd  particularly  in 
Chap.  10,  p.  475,  discusses  the  power  of  Courts  over 
legislation,  embracing  the  constitutionality  of  all  laws 
fully  and  fairly.     On  page  478  he  says:  "The  sub- 
ject was  early  considered  in  a  case  in  Pennsylvania, 
and  Mr.  Justice  Patterson  asserted  the  power  of  the 
judiciary  in  very  distinct  and  emphatic  terms.     He 
said:  *It  is  an  important  principle  which,  in  the  dis- 
cussion of  questions  of  the  present  kind,  ought  never 
to  be  lost  sight  of— that  the  judiciary  of  this  country  is 
not  a  subordinate  but  coordinate  branch  of  the  Gov- 
ernment; and,  whatever  may  be  the  case  in  other  coun- 
tries, yet  in  this  there  can  be  no  doubt  that  every  Act  of 
the  Legislature  repugnant  to  the  Constitution  is  abso- 
lutely void,*  "    Mr.  Sedgwick  treats  of  the  subject  of 
constitutional  checks   and    limitations  on   legislative 
power  in  this  country  with  great  clearness,  and  ranks 
two  of  them   as  of  paramount  importance.     "  One 
guaranteeing  the  inviolability  of  private  property," 
and   the   other    "protecting   the  obligation    of  con- 
tracts."   On  p.  514  of  his  work  above  quoted,  he  says 
of  the  taking  of  private  property:  "  It  seems  to  be  the 
sounder  construction  that  the  declaration  that  private 
property  shall  not  be  taken  for  public  use  without  com- 
pensation impliedly  prohibits  private  property  being 
taken  for  private  iise  at  all.    So,  in  Now  York,  the 
Supreme  Court  has  said  (11  Wend,,  p.  151):  *The  Con- 
stitution, by  authorizing  the  appropriation  of  private 
property  to  public  it^c,  impliedly  declares  that  for  any 
other  use  private  property  shall  not  be  taken  from  one 
and  applied  to  the  private  use  of  another.'  "    The  same 
is  declared   by  Mr,  Senator  Tracy,  of  the  Court  of 
Errors.    The  case  of  Talbot  et  al.  vs.  Hudson  et  al.,  16 
Gray  Mass.  Reports,  p.  421,  rendered  in  1860,  is  per- 
tinent.   In  rendering  the  decision,  Bigelow,  C.  J.,  says : 
"In  considering  this  objection,  we  are  met  in  the  out- 
set with  the  suggestion  that  it  is  the  exclusive  province 
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of  the  Legislature  to  determine  whether  the  purpose  or 
object  for  which  property  is  taken  is  a  public  use,  and 
that  it  is  not  within  the  province  of  the  judicial  depart- 
ment of  the  Government  to  revise  or  control  the  will 
or  judgment  of  the  Legislature  upon  the  subject,  when 
expressed  in  the  form  of  a  legal  enactment.    But  this 
poslti6n  seems  to  us  to  be  obviously  untenable.    The 
provision  in  the  Constitution,  that  no  part  of  the  prop- 
erty of  an  individual  can  be  taken  from  him  or  applied 
to  public  uses  without  his  consent,  or  that  of  the  Legis- 
lature, and  that  when  it  is  appropriated  to  public  uses 
he  shall  receive  a  reasonable  compensation  therefor, 
necesi^arily  implies  that  it  can  be  taken  only  for  such  a 
use,  and  is  equivalent  to  a  declaration  that  it  cannot  be 
taken  and  appropriated  to  a  purpose    in  its  nature 
private,  or  for  the  benefit  of  a  few  individuals.    In  this 
view,  it  is  a  direct  and  positive  limitation  upon  the 
exercise  of  legislative  power,  and  any  Act  which  goes 
beyond  this  limitation  must  be  unconstitutional  and 
Toid.    No  one  can  doubt  that  if  the  Legislature  should, 
by  statute,  take  the  property  of  A.  and  transfer  it  to  B., 
it  would  transcend  its  constitutional  power.    In  all 
cases,  therefore,  where  this  power  is  exercised,  it  neces- 
sarily involves  an  inquiry  into  the  rightful  authority 
of  the  Legislature  under  the  organic  law.    But  the 
Legislature  have  no  power  to  determine  finally  upon 
the  extent  of  their  authority  over  private  rights.    That 
is  a  power  in  its  nature  essentially  judicial,  which  they 
are,  by  Article  30  of  the  Declaration  of  Eights,  ex- 
pressly forbidden  to  exercise.    The  question  whether  a 
statute  in  a  particular  instance  exceeds  the  just  limits 
prescribed  by  the  Constitution  must  be  determined  by 
the  judiciary.    In  no  other  way  can  the  rights  of  the 
citizen  be  protected,  when  they  are  invaded  by  legis- 
lative Acts  which  go  beyond  the  limitations  imposed 
by  the  Constitution."    Sec.  1241  does  not  conflict  with 
either  view  of  the  case,  leaving  the  question  open. 

Parties  1242.     In  all  cases  where  land  is  required  for  pub- 

location.  lie  use,  the  State,  or  its  agents  in  charge  of  such  use, 
may  survey  and  locate  the  same;  but  it  must  be  loca- 
ted in  the  manner  which  will  be  most  compatible  with 
the  greatest  public  good  and  the  least  private  injury, 
May  enter  and  subjcct  to  the  provisions  of  Section  1247.  The 
surveys.  State,  Or  its  agents  in  charge  of  such  public  use,  may 
enter  upon  the  land  and  make  examinations,  surveys. 
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and  maps  thereof,  and  such  entry  shall  constitute  no 
cause  of  action  in  favor  of  the  owners  of  the  land, 
except  for  injuries  resulting  from  negligence,  wanton- 
ness, or  malice. 

1243.  All  proceedino^s  under  this  Title  must  be  Jari-Tdic- 

■*^  *^  tion  in 

brought  in  the  District  Court  for  the  county  in  which  Q^uVt*^* 
the  property  is  situated.     They  must  be  commenced 
by  fiUng  a  complaint  and  issuing  a  summons  thereon. 

Note.— Stats.  1861,  p.  619,  Sec.  24;  see  Contra  Costa 
Coal  Mines  R.  B.  vs.  Mos.s  et  a1.,  23  Cal.,  p.  323;  State 
Prison  Directors  vs.  George  A.  Worn  et  al.,  27  Cal.,  p. 
171;  Lincoln  vs.  Colusa  County,  28  Cal.,  p.  662;  San 
Francisco  and  Alameda  Water  Co.  V8.  Alameda  Water 
Co.,  36  Cal.,  p.  639;  W.  Bac.  R.  R.  Co.  vs.  Reed,  35 
Cal.,  p.  622. 

1244.  The  complaint  must  contain: 

1.  The  name  of  the  corporation,  association,  com-  The  com- 

plaint and 

mission,  or  person  m  charge  of  the  public  use  for  itocontents, 
which  the  property  is  sought,  who  must  be  styled 
plaintiflfs; 

2.  The  names  of  all  owners  and  claimants  of  the 
property,  if  known,  or  a  statement  that  they  are  un- 
known, who  must  be  styled  defendants; 

3.  A  statement  of  the  right  of  the  plaintiflT; 

4.  If  a  right  of  way  be  sought,  the  complaint  must 
show  the  location,  general  route,  and  termini,  and  must 
be  accompanied  with  surveys  and  maps  thereof; 

5.  A  description  of  each  piece  of  land  sought  to  be 
taken,  and  whether  the  same  includes  the  whole  or 
only  a  part  of  an  entire  parcel  or  tract. 

All  parcels  lying' in  the  county,  and  required  for  the 
same  public  use,  may  be  included  in  the  same,  or  sep- 
arate proceedings,  at  the  option  of  the  plaintiff,  but 
the  Court  may  consolidate  or  separate  them,  to  suit 
the  convenience  of  parties. 

Note. — See  case  cited  to  Sec.  1243,  ante;  and  Cur- 
ran  vs.  Shattuck,  24  Cal.,  p.  430;  and  State  Prison 
Directors  vs.  Worn,  27  Cal.,  p.  171. 


: 
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Summons,        1245.     The  Clerk  must  issue  a  summons,  which 

what  tu 

contain.  must  contaiii  the  names  of  the  parties,  a  general  de- 
scription of  the  whole  property,  a  statement  of  the 
public  use  for  which  it  is  sought,  and  a  reference  to 
the  complaint  for  descriptions  of  the  respective  par- 
cels, and  a  notice  to  the  defendants  to  appear  and 
show  cause  why  the  property  described  should  not  be 

Howissned  Condemned  as  pra\'ed  for  in  the  complaint.     In  all 

and  served. 

other  particulars  it  must  be  in  the  form  of  a  summons 
in  civil  actions,  and  must  be  served  in  like  manner. 

Who  may  1246.  All  pcrsous  in  occupation  of,  or  having  or 
waswer^*  claiming  an  interest  in  any  of  the  property  described 
may  show,  j^  ^|^^  complaiut,  or  in  the  damages  for  the  taking 
thereof,  though  not  named,  may  appear,  plead,  and 
defend,  each  in  respect  to  his  own  property  or  interest, 
or  that  claimed  by  him,  in  like  manner  as  if  named  in 
the  complaint. 

Court  1247.    The  Court  shall  have  power: 

shall  have  ^ 

to  M^i^ato"  ^'  "^^  regulate  and  determine  the  place  and  manner 
of  making  ^^  making  connections  and  crossings,  or  of  enjoying 
ofeSoying'  thc  commou  usc  mentioned  in  the  fifth  subdivision  of 
use.  Section  1240; 

2.  To  hear  and  determine  all  adverse  or  conflicting 
claims  to  the  property  sought  to  be  condemned,  and 
to  the  damages  therefor; 

3.  To  determine  the  respective  rights  of  different 
parties  seeking  condemnation  of  the  same  jiroperty. 

Note.  — 1.  Generally.  —  See  San  Francisco  and 
Alameda  Water  Co.  vs.  Alameda  Water  Co.,  36  Cal., 
p.  639;  Sacramento  Valley  vs.  Moffatt,  7  Cal.,  p.  577; 
Spring  Valley  Water  Works  vs.  San  Francisco  et  al., 
22  Cal.,  p.  434;  San  Francisco  and  San  Jos6  R.  R.  vs. 
David  Mahoney  et  al.,  29  Cal.,  p.  112;  Lake  Merced 
Water  Co,  vs.  Cowles,  County  Judge,  31  Cal.,  p.  215. 

2.  Compensation.  —  See  the  following  cases:  Su- 
rocco  et  al.  vs.  J.  W.  Geary,  3  Cal.,  p.  69;  City  of  San 
Francisco  vs.  Scott,  4  Cal.,  p.  114;  People  vs.  Folsom, 
5  Cal.,  p.  373;  Sacramento  Valley  R.  R.  Co.  vs. 
Moffatt,  6  Cal.,  p.  74;  McCann  vs.  Sierra  County,  7 
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Cal.,  p.  121;  Sacramento  Valley  R.  R.  Co.  vs.  Moffiitt, 
7  Cal.,  p.  577;  Colton  et  al.  vs.  Rossi  et  al.,  9  Cal.,  p. 
695;  McCauley  vs.  Weller  et  al.,  12  Cal.,  p.  500;  Bens- 
ley  et  al.  vs.  Mountain  Lake  Water  Co.,  13  Cal,,  p. 
306;  Johnson  vs.  Alameda  County,  14  Cal.,  p.  106; 
Gillan  vs.  Hutchinson  et  al.,  16  Cal.,  p.  153;  Koppikus 
vs.  State  Capitol  Commissioners,  16  Cal.,  p.  248;  Gil- 
mer vs.  Lime  Point,  18  Cal.,  p.  229;  Gilmer  vs.  Lime 
Point,  19  Cal.,  p.  47;  The  People  ex  rel.  Heyneman 
vs.  Blake,  19  Cal.,  p.  579;  Harper  vs.  Richardson  et 
al.,  22  Cal.,  p.  251;  Spring  Valley  Water  Works  vs. 
San  Francisco  et  al.,  22  Cal.,  p.  434;  Contra  Costa 
Coal  Mines  R.  R.  Co.  vs.  Moss,  23  Cal.,  p.  323;  Curran 
vs.  Shattuck,  24  Cal.,  p.  427;  State  Prison  Directors 
vs.  Geo.  A.  Worn  et  al.,  27  Cal.,  p.  171;  Creighton  vs. 
Hanson,  27  Cal.,  p.  613;  Leach  vs.  Day,  27  Cal.,  p. 
643;  Emery  vs.  San  Francisco  Gas  Co.,  28  Cal.,  p.  345; 
Lincoln  vs.  Colusa  County,  28  Cal.,  p.  662;  Emery  vs. 
Bradford,  29  Cal.,  p.  75;  San  Francisco  and  Sun  Jos6 
R.  R.  Co.  vs.  D.  Mahoney  et  al.,  29  Cal.,  p.  112;  Walsh 
vs.  Mathews,  29  Cal.,  p.  123;  Grigsby  vs.  Burtnett, 
Supervisor,  31  Cal.,  p.  406;  Lake  Merced  Water  Co. 
vs.  Cowles,  31  Cal.,  p.  215;  San  Francisco,  Alameda, 
and  Stockton  R.  R.  Co.  vs.  Caldwell,  31  Cal.,  p.  367; 
Fox  vs.  Western  Pacific  R.  R.  Co.,  81  Cal.,  p.  538; 
Sherman  vs.  Buick,  32  Cal.,  p.  241;  North  Bca^h  and 
Mission  R.  R.  Co.,  32  Cal.,  p.  499;  The  San  Francisco 
and  Alameda  Water  Co.  vs.  Alamedai  Water  Co.,  36 
Cal.,  p.  689;  see,  also,  State  Const.,  Art.  I,  Sec.  8;  see 
note  to  Sec.  1237,  ante. 

1248.    The  Court,  jury,  or  referee  must  hear  such  Court  op 

legal  testimony  as  may  be  offered  by  any  of  the  par-  assess 
ties  to  the  proceedings,  and  thereupon  must  ascertain 
and  assess: 

1.  The  value  of  the  property  sought  to  be  con-  , 
demned,  and  all  improvements  thereon  pertaining  to 

the  realty,  and  of  each  and  every  separate  estate  or 
interest  therein;  if  it  consists  of  different  parcels,  the 
value  of  each  parcel  and  each  estate  or  interest  therein 
shall  be  separately  assessed; 

2.  If  the  property  sought  to  be  condemned  consti- 
tutes only  a  part  of  a  larger  parcel,  the  damages  which 
will  accrue  to  the  portion  not  sought  to  be  condemned, 
by  reason  of  its  severance  from  the  portion  sought  to 
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Same. 


The  date 
with 

renpect  to 
which  com- 
penBation 
shall  be 
asposffod, 
and  the 
measure 
thereof. 


be  condemned,  and  the  construction  of  the  improve- 
ment in  the  manner  proposed  by  the  plaintift'; 

3.  Separately,  how  much  the  portion  not  sought  to 
be  condemned,  and  each  estate  or  interest  therein,  will 
be  benefited,  if  at  all,  by  the  construction  of  the 
improvement  proposed  by  the  plaintiff;  and  if  the 
benefit  shall  be  equal  to  the  damages  assessed,  under 
Subdivision  2,  the  owner  of  the  parcel  shall  be  allowed 
no  compensation  except  the  value  of  the  portion  taken ; 
but  if  the  benefit  shall  be  less  than  the  damages  so 
assessed,  the  former  shall  be  deducted  from  the  latter, 
and  the  remainder  shall  be  the  only  damages  allowed 
in  addition  to  the  value; 

4.  If  the  property  sought  to  be  condemned  be  for  a 
railroad,  the  cost  of  good  and  sufficient  fences  along 
the  line  of  such  railroad,  and  the  cost  of  cattle  guards 
where  fences  may  cross  the  line  of  such  railroad; 

5.  As  far  as  practicable,  compensation  must  be 
assessed  for  each  source  of  damage  separately. 

Note.— 1.  Subd,  2.--See  California  Pacific  R.  R. 
Co.  vi».  Central  Pacific  R.  R.  Co.,  by  Dwindle,  Judge 
Fifteenth  Di>trict  Court,  sitting  for  the  Sixth  District 
Judge,  Sacramento  County. 

2.  Genkrally. — See  Sacramento  Valley  R.  R.  Co. 
vs.  MofTatt,  6  Cal.,  p.  74;  Koppikus  vs.  State  Capitol 
Commissioners,  16  Cal.,  p.  248;  Spring  Valley  Wat«r 
"Works  vs.  San  Francisco  et  al.,  22  Cal.,'p.  434;  Curran 
vs.  Sliattuck,  24  Cal.,  p.  427;  Creighton  vs.  Manson, 
27  Cal.,  p.  613;  San  Francisco  and  San  Jos6  R.  R,  Co. 
vs.  David  Mahoney  ct  al.,  29  Cal.,  p.  112;  San  Fran- 
cisco, Alameda,  and  Stockton  R.  R.  Co.  vs.  Caldwell, 
31  Cal.,  p.  367;  Central  Pacific  R.  R.  Co.  vs.  Pearson 
et  al.,  35  Cal.,  p.  247. 

1249.  For  the  purpose  of  assessing  compensation 
and  damages,  the  right  thereto  shall  be  deemed  to 
have  accrued  at  the  date  of  the  summons,  and  its 
actual  value,  at  that  date,  shall  be  the  measure  of 
compensation  for  all  property  to  be  actually  taken, 
and  the  basis  of  damages  to  property  not  actually 
taken,  but  injuriously  alfected,  in  all  cases  where  such 
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damages  are  allowed,  as  provided  in  Section  1248. 
If  an  order  be  made  letting  tlie  plaintiflf  into  posses- 
sion, as  provided  in  Section  1254,  the  compensation 
and  damages  awarded  shall  draw  lawful  interest  from 
the  date  of  such  order.  No  improvements  put  upon 
the  property,  subsequent  to  the  date  of  the  service  of 
summons,  shall  be  included  in  the  assessment  of  com- 
pensation or  damages. 

1250.  If  the  title  attempted  to  be  acquired  is  Newpro- 

'■  ■*'  ceedings 

found  to  be  defective  from  any  cause,  the  plaintiff  ^^f^^f^^ 
may  again  institute  proceedings  to  acquire  the  same,  **^^ 
as  in  this  Title  prescribed. 

Note. — San  Francisco  and  San  Jos6  R.  R.  Co.  vs. 
Mahoney,  29  Cal.,  p.  112;  Gilmer  vs.  Lime  Point,  18 
Cal.,  p.  229;  Curran  vs.  Shattuck,  24  Cal.,  p.  427. 

1251.  The  plaintiff  must,  within  thirty  days  after  Payment  c^ 
final  judgment,  pay  the  sum  of  money  assessed;  but  JJ  J®g^*** 
may,  at  the  time  of  or  before  payment,  elect  to  build  t^®^®'®^ 
the  fences  and  cattle  guards;  and  if  he  so  elect,  shall 
execute  to  the  defendant  a  bond,  with  sureties  to  be 
approved  by  the  Court  in  double  the  assessed  cost  of 

the  same,  to  build  such  fences  and  cattle  guards  within 
eighteen  months  from  the  time  the  railroad  is  built  on 
the  land  taken,  and  if  such  bond  be  given,  need  not 
pay  the  cost  of  such  fences  and  cattle  guard.  In  an 
action  on  such  bond  the  plaintiff  may  recover  reason- 
able attorney's  fees. 

NoTB. — See  note  to  Sec.  1250;  see  San  Francisco  and 
San  Jos6  R.  R.  Go.  vs.  Mahoney  et  a1.,  29  Cal.,  p.  112. 

1252.  Payment  may  be  made  to  the  defendants  Damages, 

to  whom 

entitled  thereto,  or  the  money  may  be  deposited  in  paid. 
Court  for  the  defendants,  and  be  distributed  to  those 
entitled  thereto.     If  the  money  be  not  so  paid  or 
deposited,  the  defendants  may  have  execution  as  in 
civil  cases;  and  if  the  money  cannot  be  made  on  exe- 

15— Vol.  II. 
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cution,  the  Court,  upon  a  showing  to  that  effect,  must 
eet  aside  and  annul  the  entire  proceedings,  and  restore 
possession  of  the  property  to  the  defendant,  if  posses- 
sion has  been  taken  by  the  plaintiff. 

Final  order       1263.    When  payments  have  been  made  and  the 

of  con-  ^    ^ 

whaf  to*^"'  bond  given,  if  the  plaintiff  elects  to  give  one,  as  required 
oonuin.       ^j  ^jj^  j^^^  ^^q  scctious,  the  Court  must  make  a  final 

order  of  condemnation,  which  must  describe  the  prop- 
erty condemned  and  the  purposes  of  such  condemnar 
When  filed,  tion.     A  copy  of  the  order  must  be  filed  in  the  oflice 

title  veats.  ^"^ 

of  the  Recorder  of  the  county,  and  thereupon  the 
property  described  therein  shall  vest  in  the  plaintiff 
for  the  purposes  therein  specified. 

Note.— stats.  1861,  p.  621,  Sees.  83-36;  see  Grigsby 
vs.  Burtnett,  Supervisors,  31  Cal.,  p.  406;  Fox  vs. 
Western  Pacific  K.  R.  Co.,  81  Cal.,  p.  588. 

Putting.  1254.    At  any  time  after  service  of  summons,  the 

plaintiff  in  *^  ' 

possoMion.  Court  may  authorize  the  plaintift',  if  already  in  pos- 
session, to  continue  therein,  and  if  not,  then  to  take 
possession  of  and  use  the  property  during  the  pendency 
and  until  the  finar con  elusion  of  such  proceedings,  and 
may  stay  all  actions  and  proceedings  against  the  plain- 
tiff on  account  thereof;  but  the  plaintiff  must  give 
security,  to  be  approved  by  such  Court  or  Judge,  to 
pay  as  well  the  compensation  in  that  behalf,  when 
ascertained,  as  all  damages  which  may  be  sustained 
by  the  defendant,  if  for  any  cause  the  property  shall 
not  be  finally  taken  for  public  use. 

Note. — See  the  cases  following:  City  of  San  Fran- 
cisco vs.  Scott,  4  Cal.,  p.  114;  McCann  vs.  Sierra  Co., 
7  Cal.,  p.  121;  Sacramento  Valley  B.  B.  Co.  vs.  !Blof* 
fatt,  7  Cal.,  p.  577;  Colton  et  al.  vs.  Bossi  et  al.,  9  Cal., 
p,  695;  McCauley  vs.  Weller  et  al.,  12  Cal.,  p.  500; 
Bensley  vs.  Mountain  Lake  Water  Co.,  18  Cal.,  p.  807; 
Johnson  vs.  Alameda  Coun^,  14  Cal.,  p.  106;  Gilmer 
vs.  Lime  Point,  18  Cal.,  p.  229;  Contra  Costa  Coal 
Mines  B.  B.  vs.  Moss  et  al.,23  Cal.,  p.  323;  Curran  vs. 
Shattuck,  24  Cal.,  p.  427;  Grigsby  vs.  Burtnett,  Super- 
visors, 31  Cal.,  p.  406;  Fox  vs.  Western  Pacific  Bail- 


Code  of  Civil  Procedure,  115 

road,  31  Cal.,  p.  538.  The  Commission,  in  a  first 
report,  proposed'  to  provide  for  a  preliminary  assess- 
ment of  damages,  and  that  the  amount  thereof  shall  be 
deposited  in  Court  before  the  entry  can  be  made;  iu 
other  words,  substitutes  a  deposit  of  money  for  the  bond. 
Had  that  plan  been  adopted,  the  moving  party  would, 
upon  the  depodt  of  the  money,  have  been  released 
from  all  liability,  and  the  defendant  compelled,  at  last, 
to  rely  for  his  security  solely  upon  the  official  bond  of 
the  Clerk — upon  a  bond  with  which  he  had  nothing  to 
do.  Under  the  section  as  it  now  stands  the  defendant 
is  secured:  1.  By  the  responsibility  of  the  moving 
party;  2.  By  a  bond  on  which  the  sureties  may  be  sub- 
ject to  an  examination  at  his  instance;  and,  3.  By  the 
fact  that  if  the  money  is  not  paid,  no  judgment  of  final 
condemnation  can  be  entered.  Take,  for  instance,  the 
recent  notorious  case  of  the  Yall^o  B.  B.  Co.  vs.  C.  P. 
B.  B.  Co.,  when  it  was  pending  in  the  Courts.  Suppose 
that  instead  of  a  bond,  as  a  condition  pi*ecedent  to  taking 
temporary  possession  of  the  land  of  the  latter  company, 
the  first  named  had  been  compelled  to  submit  to  a  pre- 
liminary assessment  of  damages,  what  would  have  been 
the  result?  The  Vallgo  company  would  have  been  com- 
pelled to  have  deposited  about  four  hundred  thousand 
dollars  in  Court,  to  have  remained  thero  until  a  final 
determination  of  the  proceedings,  and  if  not  able  to  do 
this,  it  would  have  entirely  failed  in  running  its  cars 
into  Sacramento  City. 

1255.     Costs  may  be  allowed  or  not,  and  if  allowed,  costs  may 

be  allowed; 

may  be  appoitioned  between  the  parties  on  the  same  ?.^*?J""^f 
or  adverse  sides,  in  the  discretion  of  the  Court. 

1250.     Except  as  otherwise  provided  in  this  Title,  Rules  of 

practice. 

the  provisions  of  Part  11  of  this  Code  are  applicable 
to  and  constitute  the  rules  of  practice  in  the  proceed- 
ings mentioned  in  this  Title. 

Note. — The  object  of  this  section  is  to  give  a  trial 
by  jury  in  every  case,  if  demanded,  and  when  not 
demanded,  a  trial  by  the  Court;  ahd  to  conform  the 
practice  in  these  proceedings  as  near  as  practiaible  to 
that  in  civil  actions.  The  advantage  in  having  the 
practice  in  different  proceedings  in  the  Courts  as  nearly 
uniform  as  possible  is  manifest. 

1257.    The  provisions  of  Part  II  of  this  Code  rela-  New  trials 
tive  to  new  trials  and  appeals,  except  in  so  fkr  as  the j  appeals. 
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are  inconsistent  with  the  provisions  of  this  Title,  apply 
to  the  proceedings  mentioned  in  this  Title. 

whenTitio       1258.     With  relation  to  the  Acts  passed  at  the 

takes  eflfect 

and  con-  present  session  of  the  Leorislature,  this  Title  must  be 
construed  in  the  same  manner  as  if  this  Code  had  been 
passed  on  the  last  day  of  this  session,  and  from  and 
after  the  time  this  Code  takes  eflfect,  all  laws  of  this 
State  in  relation  to  the  taking  of  private  property  for 
public  uses  are  abolished,  and  all  proceedings  had  in 
the  exercise  of  the  powers  of  eminent  domain  must 
conform  to  the  provisions  of  this  Title. 

When  Title       1260.    Title  VII  of  Part  III  of  The  Code  of  Civil 

takes  effect. 

Procedure  of  the  State  of  California  (this  Title)  shall 
be  in  force  and  eflTect  from  and  after  the  fourth  day  of 
April,  one  thousand  eight  hundred  and  seventy-two. 

Note. — This  section  was  added  by  Act  of  April  1» 
1872. 

Constrne-         1260.     From  and  after  the  time  this  Title  takes 

tioQ. 

effect,  it  must  be  construed  in  the  same  manner  as  it 
would  be  were  Sections  4  anfl  17  of  this  Code  in  force 
and  effect, 

Note. — This  section  was  added  by  Act  of  April  1, 
1872. 

Pending  1261.     No  proceeding  to  enforce  the  right  of  emi- 

prooeodings  x  o  o 

not  affected  neut  domain  commenced  before  this  Title  takes  effect, 
is  affected  by  the  provisions  of  this  Title. 

Note. — This  section  was  added  by  Act  of  April  1, 
1872. 

Rules  of  1262.     Until  the  first  day  of  January,  one  thousand 

practice. 

eight  hundred  and  seventy-three,  at  twelve  o'clock 
noon,  the  provisions  of  Sections  1256  and  1257  of  this 
Title  are  suspended,  and  until  then,  except  as  other- 
wise provided  in  this  Title,  the  rules  of  pleading  and 
practice  in  civil  actions  now  in  force  in  this  State  are 
applicable  to  the  proceedings  mentioned  in  this  Title, 
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and  constitute  the  rules   of  pleading   and    practice 
therein. 

Note. — This  section  was  added  by  Act  of  April  1, 
1872. 

1263.    ifothinff  in  this  Code  must  be  construed  to  Excep- 

*-'  ^  tlOQS. 

abrogate  or  repeal  any  statute  providing  for  the  taking 
of  property  in  any  city  or  town  for  street  purposes. 

Note. — This  section  was  added  by  Act  of  April  1, 
1872. 


TITLE   VJII. 

OP   ESCHEATED   ESTATES. 

Section  1269.  Manner  of  commencing  proceedings  relative  to  es- 
cheated estates. 
.  1270.  Receiver  of  rents  and  profits  may  be  appointed. 

1271.  Appearance,  pleadings,  and  trial. 

1272.  Proceedings  by  persons  claiming  escheated  estates. 

1269.     When  the  Attorney  General  is  informed  Manner  of 

com  mono- 

that  any  real  estate  has  escheated  to  this  State,  he  »««?.«)- 
must  file  an  information  in  behalf  of  the  State,  in  the  ^ch^tod^ 
District  Court  of  the  Judicial  District  in  which  such  ®***^®** 
estate,  or  any  part  thereo:^  is  situated,  setting  forth  a 
description  of  the  estate,  the  name  of  the  person  last 
seized,  the  name  of  the  occupant  and  person  claiming 
such  estate,  if  known,  and  the  facts  and  circumstances 
in  consequence  of  which  the  estate  is  claimed  to  have 
escheated,  with  an  allegation  that,  by  reason  thereof, 
the  State  of  California  has  right  by  law  to  such  estate. 
Upon  such  intbrmation,  a  summons  must  issue  to  such 
person,  requiring  him  to  appear  and  answer  the  infor- 
mation within  the  time  allowed  by  law  in  civil  actions; 
and  the  Court  must  make  an  order,  setting  forth  briefly 
the  contents  of  the  information,  and  requiring  all  per- 
sons interested  in  the  estate  to  appear  and  show  cause, 
if  any  they  have,  within  forty  days  fipom  the  date  of       « 
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appointed. 
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the  order,  why  the  same  should  not  vest  in  this  State; 
which  order  must  be  published  at  least  one  month 
from  the  date  thereof,  in  a  newspaper  published  in  the 
district,  if  one  be  published  therein,  and  in  case  no 
newspaper  is  published  in  the  district,  in  some  other 
newspaper  in  this  State. 

NoTK.— SUtfi.  1852,  p.  103;  see  Sees.  40,  41,  Political 
Code,  Cal.,  and  notes,  on  subject  of  escheat.  As  to 
escheats  and  matters  connected  therewith,  see  Guy  vs. 
Hermance,  5  Cal.,  p.  73;  People  vs.  FoUom,  6  Cal.,  p. 
373;  Norris  vs.  Hoyt,  18  Cal.,  p.  218;  Ramirez  vs. 
Kent,  3  Cal.,  p.  558;  State  vs.  Rogers,  13  Cal.,  p.  150; 
Farrell  vs.  Enright,  12  Cal.,  p.  4.50;  Siemssen  vs.  Bofer, 
6  Cal.,  p.  250;  see  Sees.  1404,  1405, 1406, 1407,  of  the 
Civil  Code,  and  notes  thereto. 

1270.  The  Court,  upon  the  information  being  filed 
and  upon  the  application  of  the  Attorney  General, 
either  before  or  after  answer,  upon  notice  to  the  party 
claiming  such  estate,  if  known,  may,  upon  sufficient 
cause  therefor  being  shown,  appoint  a  receiver  to  take 
charge  and  receive  the  rents  and  profits  of  the  same 
until  the  title  to  such  real  estate  is  finally  settled. 

Note.— Stats.  1855,  p.  222. 

1271.  All  pereons  named  in  the  information  may 
appear  and  answer,  and  may  traverse  or  deny  the  facts 
stated  in  the  information,  the  title  of  the  State  to  lands 
and  tenements  therein  mentioned,  at  any  time  before 
the  time  for  answering  expires;  and  any  other  person 
claiming  an  interest  in  such  estate  may  appear  and  be 
made  a  defendant,  and  by  motion  for  that  purpose,  in 
open  Court,  within  the  time  allowed  for  answering; 
and  if  no  person  appears  and  answers  within  the  time, 
then  judgment  must  be  rendered  that  the  State  be 
seized  of  the  lands  and  tenements  in  such  information 
claimed.  But  if  any  person  appear  and  deny  the  title 
set  up  by  the  State,  or  traverse  any  material  fact  set 
forth  in  the  information,  the  issue  of  fact  must  be  tried 
as  issues  of  feet  are  tried  in  civil  actions.     If,  after  the 
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issues  are  tried,  it  appears  from  the  facts  found  or 
admitted,  that  the  State  has  good  title  to  the  land  and 
tenements  in  the  information  mentioned,  or  any  part 
thereof  judgment  must  be  rendered  that  the  State  be 
seized  thereof  and  recover  costs  of  suit  against  the 
defetidants. 

Note.— stats.  1852,  p.  103. 

1272.  Within  twenty  years  after  judgment  in  any  Procged- 
proceeding  had  under  this  Title,  a  person  not  a  party  Jf^g 
or  privy  to  such  proceeding  may  file  a  petition  in  the  Jltatw!*^ 
District  Court  of  the  County  of  Sacramento,  showing 
his  claim  or  right  to  the  property,  or  the  proceeds 
thereof.  A  copy  of  such  petition  must  be  served  on 
the  Attorney  General  at  least  twenty  days  before  the 
hearing  of  the  petition,  who  must  answer  the  same; 
and  the  Court  thereupon  must  try  the  issue  as  issues 
are  tried  in  civil  actions,  and  if  it  be  determined  that 
such  person  is  entitled  to  the  property,  or  the  proceeds 
thereof  it  must  order  the  property,  if  it  has  not  been 
sold,  to  be  delivered  to  him,  or  if  it  has  been  sold  and 
the  proceeds  paid  into  the  State  Treasury,  then  it  must 
•rder  the  Controller  to  draw  his  warrant  on  the  Treas- 
ury for  the  payment  of  the  same,  but  without  interest 
or  cost  to  the  State,  a  copy  of  which  order,  under  the 
seal  of  the  Court,  shall  be  a  sufficient  voucher  for  draw- 
ing such  warrant.  All  persons  who  fail  to  appear  and 
file  their  petitions  within  the  time  limited,  are  forever 
barred,  saving,  however,  to  infants,  married  women, 
and  persons  of  unsound  mind,  or  peraons  beyond  the 
limits  of  the  United  States,  the  right  to  appear  and 
file  their  petitions  at  any  time  within  five  years  after 
their  respective  disabilities  cease. 

Note.— Stats.  1870,  p.  72. 
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TITLE   IX. 
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OF    CHANGE   OF   NAMES. 

Sectiok  1275.  Jurisdiction. 

1276.  Application  for  chan^  of  name,  how  made. 

1277.  Publication  of  petition  for. 

1278.  Hearing  of  application  and  remonstrance. 

1276.  Applications  for  change  of  names  must  be 
heard  and  determined  by  the  County  Courts. 

1276.  All  applications  for  change  of  names  must 
be  made  to  the  County  Court  of  the  county  where  the 
peraon  whose  name  is  proposed  to  be  changed  resides, 
by  petition,  signed  by  such  person;  and  if  such  per- 
son is  under  twenty-one  yeare  of  age,  if  a  male,  and 
under  the  age  of  eighteen  yeara,  if  a  female,  by  one 
of  the  parents,  if  living;  or  if  both  be  dead,  then  by 
the  guardian;  and  if  there  be  no  guardian,  then  by 
some  near  relative  or  friend.  The  petition  must  spe- 
cify the  place  of  birth  and  residence  of  such  person, 
his  or  her  present  name,  the  name  proposed,  and  the 
reason  for  such  change  of  name,  and  must,  if  the  father 
of  such  person  be  not  living,  name,  as  far  as  known  to 
the  petitioner,  the  near  relatives  of  such  person,  and 
their  place  of  residence. 

Tjubiira-  1277.     A  copy  of  such  petition  must  be  published 

petition  for.  for  four  succcssivc  wccks,  in  some  newspaper  printed 
in  the  county,  if  a  newspaper  be  printed  therein,  but 
if  no  newspaper  be  printed  in  the  county,  a  copy  of 
such  petition  must  be  posted  at  three  of  the  most  pub- 
lic places  in  the  county  for  a  like  period,  and  proofe 
must  be  made  of  such  publication  before  the  petition 
can  be  considered. 

Hearing  of       1278.     Such  application  must  be  heard  at  stich 
and  remon-  time  during  term  as  the  Court  may  appoint,  and  objec- 
tions may  be  filed  by  any  person  who  can,  in  such 
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objections,  show  to  the  Couii;  good  reason  against  such  Samo. 
change  -of  name.  On  the  hearing  the  Court  may 
examine,  upon  oath,  any  of  the  petitioners,  remon- 
strants, or  other  persons,  touching  the  application,  and 
may  make  an  order  changing  the  name  or  dismissing 
the  application,  as  to  the  Court  may  seem  right  and 
proper. 


TITIjE  !X_. 

OF  ARBITKATIONS. 

Section  1281.  What  may  be  submitted  to  arbitration,  and  when. 

1282.  Submission  to  arbitration  to  be  in  writing. 

1283.  Submission  may  be  entered  as  an  order  of  the  Court. 

Revocation. 

1284.  Powers  of  arbitrators. 

1285.  Majority  of  arbitrators  may  determine  any.  question. 

They  must  be  sworn. 

1286.  Award  to  be  in  writing.    When  judgment  to  be  en- 

tered. 

1287.  Award  may  be  vacated  in  certain  cases. 

1288.  Court  may,  on  motion,  modify  or  correct  the  award. 

1289.  Decision,  on  motion,  subject  to  appeal,  but  not  the 

judgment  entered  before  motion. 

1290.  If  submission  be  revoked  and  an  action  brought,  what 

to  be  recovered. 

« 

1281.     (§  380.)     Persons  capable   of   contracting  What 
may   submit    to  arbitmtion    any   controversy  which  JJ^^g^J^. 
might  be  the  subject  of  a  civil  action  between  them,  ^henf°^ 
except  a  question  of  title  to  real  property  in  fee  or  for        * 
life.     This  qualification  does  not   include   questions 
relating  merely  to  the  partition  or  boundaries  of  real 
property. 

Note. — Parties  cannot,  by  agreement,  divest  Courts 
of  their  jurisdiction. — Muldrow  vs.  Norris,  2  Cal.,  p. 
74.  Nor  can  they  thus  confer  it  out  of  term  time. — 
"Wicks  vs.  Ludwick,  9  Cal.,  p.  173.  This  Title  con- 
cerning arbitrations  gives  to  the  parties  no  higher 
rights  than  they  might  have  asserted  in  a  Court  of 

16— Vol.  II. 
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equity  in  case  of  mistake,  fraud,  or  Rccidcnt,  affirm- 
in;?  Muldrow  vs.  Norris,  2  Cal.,  i».  74;    Peachy  vs. 
Ritchie,  4  Cal.,  p.  205.    Whenever  parties  can,  by 
their  own  act,  tran.sfur  real  property,  or  exercise  any 
acl  of  ownership  with  regard  to  it,  they  may  refer  any 
disputes  concerning  it  to  the  decision  of  arbitrators, 
who  may  order  the  same  acts  to  be  done  which  the  par- 
ties themselves  might  do  by  agreement. — Blair  vs« 
Wallace,  21  Cal.,  p.  317.    Persons  capable  of  contract- 
ing may  submit  by  writing  to  arbitration  any  contro- 
versy which  might  be  the  subject  of  a  civil  action 
between  them,  except  a  question  of  title  to  real  prop- 
erty.— Ryan  vs.  Dougherty,  30    Cal.,  p.  221.     One 
partner  cannot  bind  his  copartner  by  a  submission  of 
partnership  matters  to  arbitration;  but  such  a  submis- 
sion would  be  good  against  the  partner  assenting  to  it. 
Jones  vs.  Bailey,  5  Cal.,  p.  345.    When  an  agreement 
in  writing  is  made  to  submit  questions  of  difference 
relative  to  the  partition  of  lands  to  the  award  of  arbi- 
trators, and  the  arbitrators  meet  and  make  their  award, 
a  Court  of  equity  will  decree  a  specific  performance  of 
the  award.— Whitney  vs.  Stone,  23  Cal.,  p.  276.    See, 
also,  for  general  matters,  Montifiori  vs.  Engels,  8  Cal., 
p.  431;  see  note  to  Sec.  12S7;  Heslep  vs.  San  Francisco, 
4  Cal.,  p.  1;  see  note  to  Sec.  1282;  Jacob  vs.  Ketcham, 
87  Cal.,  p.  197;  see  note  to  Sec.  1286,  post. 

Submission       1282.     (§381.)    The  Submission  to  arbitration  must 

to  arbitra-  ,     ^  ' 

tawritin*     be  in  writing,  and  may  be  to  one  or  more  persons. 

NoT£. — So  as  to  give  the  award  the  effect  of  a  judg- 
ment, the  provisions  of  this  Title  must  be  pursued  in 
the  manner  in  which  the  submission  is  filed  with  the 
Clerk,  and  the  motion  made  for  judgment  on  the 
award.r-Heslep  vs.  City  of  San  Francisco,  4  Cal.,  p.  1; 
Carsley  vs.  Lindsay,  14  id.,  p.  390.  If  the  Court  has 
no  jurir^diction  the  arbitrators  cannot  have  jurisdiction. 
Williams  vs.  Walton,  9  Cal.,  p.  142. 

Submission       12S3.     (§  382.)     It  may  be  stipulated  in  the  sub- 
entered  as    mission,  that  it  be  entered  as  an  order  of  the  County 

an  order  of       -  '  •       ^ 

the  Court.  Court,  or  of  the  District  Court,  for  which  purpose  it 
must  be  filed  with  the  Clerk  of  a  county  where  the 
parties,  or  one  of  them,  reside.  The  Clerk  must  there- 
upon enter  in  his  register  of  actions  a  note  of  the  sub- 
mission, with  the  names  of  the  parties,  the  names  of 
the  arbitrators,  the  date  of  the  submission,  when  filed, 
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and  the  time  limited  by  the  submission,  if  any,  within 
which  the  award  must  be  made.  "When  so  entered, 
the  submission  cannot  be  revoked  without  the  consent 
of  both  parties.  The  arbitrators  may  be  compelled 
by  the  Court  to  make  an  award,  and  the  award  may 
be  enforced  by  the  Court  in  the  same  manner  as  a 
judgment.  If  the  submission  is  not  made  an  order  Revoca- 
of  the  Court,  it  may  be  revoked  at  any  time  before 
the  award  is  made. 

Note. — "Where  arbitration  is  made  an  order  of  the 
Court  the  Clerk  may  enter  judgment  on  the  award,  in 
due  time,  without  any  further  order  of  the  Court. — 
Carsley  vs.  Lindsay,  14  Cal.,  p.  390.  An  agreement, 
in  writing,  between  two  parties,  to  submit  matters  in 
difference  between  them  to  an  arbitrator,  with  the 
power  to  award  and  adjudge  all  matters  in  difference 
between  them,  and  to  make  an  award  in  writing,  and 
that  his  award  when  made  may  be  entered  as  a  judg- 
ment of  any  Court  of  record  having  jurisdiction,  does 
not  give  any  Court  jurisdiction  of  the  parties  litigant, 
or  of  the  subject  matter  of  the  controversy,  unless  the 
agreement  further  stipulate  that  the  submission  may 
be  entered  as  an  order  of  Court,  and  the  submission 
and  stipulation  are  filed  with  the  Clerk,  and  the  Clerk 
enter  in  his  register  of  actions  a  note  of  the  submis- 
sion, with  the  names  of  the  parties,  the  name  of  the 
arbitrator,  etc.,  as  required  by  this  Title. — Ryai^  vs. 
Dougherty,  30  Cal.,  p.  218.  A  stipulation  that  neither 
party  should  appeal,  and  a  power  of  attorney  to  confess 
judgment  pursuant  to  the  award,  will  not  bar  an  appeal 
from  a  judgment  on  the  award. — Muldrow  vs.  Norris, 
2  Cal.,  p.  74.  The  report  of  a  referee,  and  the  award 
of  an  arbitrator,  are,  to  all  purposes,  the  same. — Gray- 
son vs.  Guild,  4  Cal.,  p.  122.  If  the  parties  stipulate 
that  the  award  be  entered  as  the  judgment  of  the 
County  Court,  it  was  void  in  toto,  that  Court  having  no 
jurisdiction  over  the  subject  matter  of  the  award. — 
Williams  vs.  Walton,  9  Cal.,  p.  142;  see,  also,  Hoogs 
vs.  Morse,  31  Cal.,  p:  128,  cited  in  notes  to  Sees.  1286, 
1287,  post. 

< 

1384.     (§  383.)    Arbitrators  have  power  to  appoint  Powers  of 
a  time  and  p]ace  for  hearing,  to  adjourn  from  time  to 
time,  to  administer  oaths  to  witnesses,  to  hear  the  alle- 
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gations  and  evidence  of  the  parties  and  to  make  an 
award  thereon. 

Note. — If  power  is  conferred  upon  the  arbitrators  to 
appoint  an  umpire,  the  arbitrators  have  a  right  to  select 
the  umpire,  either  before  or  after  the  investigation  of 
the  matter  has  commenced,  even  though  the  articles  of 
submission  contain  a  clause  providing  for  such  selection 
in  the  event  of  a  disagreement  between  the  arbitrators. 
Dudley  vs.  Thomas,  23  Cal.,  p.  365.  Arbitrators  have 
the  power  to  award  costs,  and  after  an  award  has  been 
•  once  made  and  delivei^ed,  the  arbitrators  cannot  after- 

wards  alter  the  same,  even  to  correct  mistakes,  without 
the  consent  of  the  parties. — Dudley  vs.  Thomas,  23 
Cal.,  p.  365.  If  the  agreement  provides  that  the  sub- 
mission may  be  made  an  order  of  Court,  and  the  Clerk 
makes  the  proper  entries  in  his  register  of  actions,  the 
arbitrator  must  make  his  award  w^ithin  the  time  limited 
in  the  agreement,  or  both  the  arbitrator  and  Court  lose 
jurisdiction  of  the  case;  the  parties  may,  however, 
stipulate  in  writing  to  extend  the  time. — Byan  vs. 
Dougherty,  30  Cal.,  p.  218. 

Majority  of      1285.     (§  384.)     All  the  arbitrators  must  meet  and 

arbitrators 

may  deter-  act  together  during  the  investigation;  but  when  met, 
l-W^miist  ^  niajority  may  determine  any  question.  Before  acting, 
be  sworn.  ^^^^  must  be  sworn  before  an  officer  authorized  to 
administer  oaths,  faithfully  and  fairly  to  hear  and 
examine  the  allegations  and  evidence  of  the  parties  in 
relation  to  the  matters  in  controvei'sy,  and  to  make  a 
just  award  according  to  their  understanding. 

NoTK. — Arbitrators  have  no  common  law  powers 
when  appointed  under  this  Title. — Williams  vs.  Wal- 
ton, 9  Cal.,  p.  145. 

Award  1286.     (§  385.)     The  award  must  be  in  writing, 

writing.       signed  by  the  arbitrators,  or  a  majority  of  them,  and 

delivered  to  the  parties.    When  the  submission  is 

made  an  order  of  the  Court,  the  award  must  be  filed 

with  the  Clerk,  and  a  note  thereof  made  in  his  regis- 

when         ter.    After  the  expiration  of  five  days  fi'om  the  filing 

judgment 

eotwed.  ^^  ^^®  award,  upon  the  application  of  a  party,  and  on 
filing  an  affidavit,  showing  that  notice  of  filing  the 
award  has  been  served  on  the  adverse  party  or  his 
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attorney,  at  least  four  days  prior  to  such  application, 
and  that  no  order  staying  the  entry  of  judgment  has 
been  served,  the  award  must  be  entered  by  the  Clerk 
in  the  judgment  book,  and  thereupon  has  the  ejfltect  of 
a  judgment. 

Note. — If  tho  arbitrators  award  that  one  of  the  par- 
ties shall  pay  to  the  othor  a  sum  certain,  and  also  that 
the  parties  shall  deliver  to  each  other  mutual  releases, 
the  tender  of  a  release,  as  provided  by  the  award,  is  not 
a  condition  precedent  to  the  right  to  bring  an  action  to 
recover  the  money.  The  award  of  money  is  absolute 
and  unconditional,  but  the  award  of  releases  is  different, 
for  they  are  concurrent  acts,  and  neither  party  can  com- 
pel the  other  to  execute  a  release  without  the  tender  of 
a  release  by  himself. — Dudley  vs.  Thomas,  23  Cal.,  p. 
365.  Award  not  void  for  uncertainty,  and  cannot  be 
impeached  because  contrary  to  law  and  evidence.  This 
Title  prescribes  the  sole  ground  for  vacating  the  award; 
Where  arbitration  is  made  an  order  of  Court,  the  Clerk 
may  enter  judgment  on  the  award  in  due  time,  without 
any  further  order  of  the  Court  (overruling  Heslep  vs. 
San  Francisco,  4  Cal.,  p.  1).— Carsley  vs.  Lindsey,  14 
Cal.,  p.  890.  It  was  held  that  the  ordinary  mode  of 
enforcing  an  award  is  by  action,  and  if  no  provision 
existed  authorizing  the  Court  to  enter  judgment  on  an 
award  upon  motion,  the  Court  has  no  right  to  proceed 
in  that  way;  and  a  consent  to  submit  a  matter  to  arbi- 
tration does  not  imply  a  consent  that  the  party  in  whose 
favor  the  award  is  made  may  enter  judgment  upon  it 
in  Court  as  a  matter  of  course. — Gunter  vs.  Sanchez  et 
al.,  1  Cal.,  p.  45.  The  award  of  an  arbitrator  will  not 
be  disturbed  by  the  Court  unless  the  error  complained 
of  appear  on  the  face  of  the  award. — Tyson  vs.  Wells, 
2  Cal.,  p.  122;  but  see  this  case  modified  in  Cappe  vs. 
Brizzolara,  19  Cal.,  p.  607.  Where  a  judgment  on 
an  award  of  arbitrators  is  entered  by  the  Clerk,  at  the 
request  of  the  party  in  whose  favor  it  is  rendered, 
within  less  than  five  days  after  the  award  is  filed,  and 
without  notice  to  the  other  party,  the  prevailing  party 
cannot  afterwards  attack  its  validity  on  the  ground  that 
it  was  irregularly  entered. — Hoogs  vs.  Morse,  31  Cal., 
p.  128.  An  award  rendered  upon  a  fair  arbitration  of  a 
matter  in  dispute  between  two  parties,  and  for  a  long 
time  after  concurred  ill,  is  conclusive. — Jarvis  vs.  Foun- 
tain Water  Co.,  5  Cal.,  p.  179.  An  award  bad  in  part 
may  be  enforced  for  the  part  that  is  good,  if  not  attacked 
for  fhiud;  and  the  matter  is  divisible. — Muldrow  vs. 


casee. 
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Norris,  2  Cal.,  p.  74.  An  award,  to  be  valid,  must  be 
certain  and  decisive  as  to  the  matters  submitted,  and 
thus  avoid  all  further  litigation.  An  award  by  arbi- 
trators selected  to  settle  accounts  between  pailies,  that 
one  of  the  parties  is  entitled  to  a  credit  of  a  certain  suza 
on  his  account  with  the  other,  is  not  final  and  decisive 
as  to  the  matters  submitted,  and  is  not,  therefore,  valid. 
An  award  of  arbitrators  is  not  admissible  in  evidence 
unless  it  is  finHl  and  conclusive  upon  the  matters  sub- 
mitted.— ^Jacob  vs.  Ketcham,  37  Cal.,  p.  197. 

Award  may       1287.     (§  386.)     The  Court,  on  motion,  may  vacate 

be  vacated  .  '  ./ 

in  certain  the  award  upon  either  of  the  followins:  grounds,  and 
may  order  a  new  hearing  before  the  same  arbitrators, 
or  not,  in  its  discretion: 

1.  That  it  was  procured  by  corruption  or  fraud; 

2.  That  the  arbitrators  were  guilty  of  misconduct, 
or  committed  gross  error  in  refusing,  on  cause  shown, 
to  postpone  the  hearing,  or  in  refusing  to  hear  perti- 
nent evidence,  or  otherwise  acted  improperly,  in  a 
manner  by  which  the  rights  of  the  party  were  preju- 
diced; 

3.  Tliat  the  arbitrators  exceeded  their  powers  in 
making  their  award;  or  that  they  refused,  or  improp- 
erly omitted,  to  consider  a  part  of  the  matters  sub- 
mitted to  them;  or  that  the  award  is  indefinite,  or  can- 
not be  performed. 

Note. — If  an  objection  be  made  to  an  award,  on  the 
ground  that  it  embraces  matters  not  in  fact  submitted, 
though  within  the  general  terms  of  the  submission,  it 
lies  with  the  objecting  party  to  show  affirmatively  in 
what  the  arbitrators  have  exceeded  their  authority. 
The  award  will  be  sustained  unless  this  be  shown. 
And  it  was  held  that  where  the  agreement  of  submis- 
sion recited  a  sale  and  resale  of  certain  lands,  out  of 
which  ti-ansaction  disputes  and  misunderstandings  had 
arisen,  and  the  submission  was  of  **  all  and  every  mat- 
ter of  dispute  arising  from  or  growing  out  of  the  trans- 
action aforesaid,"  an  award,  that  one  party  receive 
from  the  other  a  certain  amount  of  money  and  convey 
to  him  the  lands  mentioned,  was  prima  facie  authorized 
by  the  submission. — Blair  vs.  Wallace,  21  Cal.,  p.  317. 
If  the  party  in  whose  favor  an  award  of  arbitrators  ia 
made  voluntarily  takes  judgment  on  the  award,  and 
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then  receives  the  amount  of  .the  judgment  in  satisfac- 
tion of  it,  this  is  a  waiver  of  any  en-ors  or  misconduct 
in  the  arbitration. — Hoogs  vs.  Morse,  31  Cal.»  p.  128. 
Award  not  void  fov  uncertain t^*^. — Carsley  v.s.  Lindsay, 
14  Cal.,  p.  390.  When  arbitrators  have  published  their 
award,  any  alteration  whatever,  without  the  consent  of 
the  parties,  will  vitiate  it. — Porter  vs.  Scott,  7  Cal.,  p. 
812.  Courts  of  equity,  in  the  absence  of  statutes,  will 
set  aside  awards  for  fraud,  mistake,  or  accident;  an 
award  may  be  set  aside  for  a  mistake  of  law,  when  it 
appears  on  the  face  of  the  award. — Muldrow  vs.  Nor- 
ris,  2  Cal.,  p.  74.  If  parties  submit  to  an  arbitrator, 
they  must  be  required  to  exercise  due  diligence  in  pro- 
curing the  evidence  upon  which  to  base  a  proper  award. 
MontiHori  vs.  £ngel»,  3  Cal.,  p.  431.  In  Muldrow  vs. 
Morris,  12  Cal.,  p.  331,  the  following  syllabus  of  the 
Supreme  Court  Reporter  gives  the  main  points  de- 
cided: "Where  one  of  the  principal  matters  in  dis- 
pute, passed  upon  by  the  arbitrators,  was  subsequently 
set  aside  by  a  higher  Court,  and  the  judgment  ren- 
dered upon  the  award  vacated  by  reason  of  the  error 
of  the  arbitrators  in  passing  upon  said  matter,  it  left 
the  award  as  though  such  item  submitted  had  never 
been  passed  upon;  and  consequently  the  award  did  not 
effect  the  purposes  of  the  submission  by  settling  all 
matters  of  controversy  between  the  parties.  The  con- 
sideration which  moved  the  parties  to  enter  into  the 
submission  had  failed,  and  hence  the  award  is  void. 
The  award  being  void,  a  release  of  action,  filed  by  one  of 
the  parties  in  pursuance  of  the  submission,  is  also  void. 
The  doctrine  that  an  award  may  be  good  in  part  and 
bad  in  part  applies  to  instances  where  there  has  been 
an  excess  of  power  in  arbitration  by  their  attempting 
to  determine  matters  not  submitted,  or  where  there  is 
uncertainty  or  illegality  in  an  independent  and  distinct 
matter  forming  no  consideration  for  other  parts  of  the  • 
award,  and  the  settlement  of  which  could  not  have 
contributed  to  induce  the  arbitration.  A  useless  and 
invalid  determination  upon  one  item  properly  presented 
within  the  general  terms  of  the  submission,  must,  on 
principle,  be  as  fatal  to  the  entire  action  of  the  arbitra- 
tors as  an  omission,  intentional,  to  notice  the  item  at 
all.  Tlie  rule  is  general  that  arbitrators  must  pass 
upon  all  matters  submitted,  or  their  award  will  be 
invalid.  If  several  matters  are  specified  in  the  submis- 
sion, and  the  award  docs  not  disclose  that  each  is  deter- 
mined, it  is  defective  on  its  face,  and  can  be  set  aside 
on  motion.  But  if  the  si^mission  is  general  of  all 
matters  in  controversy,  without  specification,  it  is  not 
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necessarTT  that  the  award  should  embrace  any  matters 
except  those  which  are  laid  before  the  arbitrators. 
These  last,  however,  must  be  passed  upon,  or  the  award 
will  be  void  in  toto,  and  be  set  aside  upon  a  proper 
showini^  of  the  omission.  If  the  submission  provide 
that  an  award  upon  the  matters  submitted  be  made,  or 
the  condition  of  the  bond  be  that  the  parties  are  bound, 
provided  the  award  of  such  matters  be  made,  then  such 
proviso  extends  to  all  the  matters  submitted,  and  ope- 
rates to  render  the  submission  conditional,  and  the 
award  binding  only  in  case  the  arbitrators  pass  upon 
every  subject,  either  specially  referred  to  them,  or 
brought  to  their  notice  under  the  general  terms  of  the 
submission.'' 

Court  may,       1 288.     (§  387.)     The  Court  may,  on  motion,  modify 

on  mntiuD, 

modify  or     or  correct  the  award,  where  it  appeal's: 

correct  the  '  '^^ 

award.  i^  That  there  was  a  miscalculation  in  figures  upon 

which  it  was  made,  or  that  there  is  a  mistake  in  the 
description  of  some  person  or  property  therein; 

2.  When  a  part  of  the  award  is  upon  matters  not 
submitted,  which  part  can  be  separated  from  other 
parts,  and  does  not  aflfect  the  decision  on  the  matters 
submitted; 

3.  When  the  award,  though  imperfect  in  form, 
could  have  been  amended  if  it  had  been  a  verdict, 
or  the  imperfection  disregarded. 

NoTB. — That  the  Court  will  not  disturb  the  award  of 
an  arbitrator  or  the  report  of  a  referee,  unless  the  error 
complained  of  appears  on  the  face  of  the  award  or 
report. — Tyson  vs.  Wells,  2  Cal.,  p.  122;  but  see  this 
case  modified  in  Cappe  vs.  Brizzolara,  19  Cal.,  p.  607. 
If  the  award  is  uncertain  and  incomplete  upon  its  face, 
it  must  be  set  aside. — Pierson  vs.  Norman,  2  Cal.,  p. 
599. 

Decision,  1289.     (§  388.)     The  decision  upon  the  motion  is 

subject  to'  subject  to  appeal  in  the  same  manner  as  an  order 

\itoQent'^  which  is  subject  to  appeal  in  a  civil  action;  but  the 

before^  judgment  entered  before  a  motion  made  cannot  be 

™**  °"'  subject  to  appeal. 


Note. — A  stipulation  that  neither  party  will  appeal 
is  of  no  force  or  effect,  and  does  not  bind  the  parties. — 
Muldrow  vs.  Norris,  2  Cal.,  p.  74. 
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1 290.     (§  389.)     If  a  submission  to  arbitration  be  if  eubmiB- 

v**  /  won  bo 

revoked,  and  an  action  be  brought  therefor,  the  amount  J^®^®^®^ 
to  be  recovered  can  only  be  the  costs  and  damages  sus-  brought, 
tained  in  preparing  for  and  attending  the  arbitration.       recovered! 
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CHAPTER  1. 


Jurisdic- 
tion of 
Probate 
Court  over 
th«i  ««tate, 
when 
exorcised. 


OF  JURISDICTION. 

Section  1294.  Jurisdiction  of  Probate  Court  over  the  estate,  when 

exercised. 
1295.  When  jurisdiction  decided  by  first  application. 

1204.  (§  2.)  Wills  must  be  proved,  and  letters 
testamentary  or  of  administration  granted: 

1.  In  the  county  of  which  the  decedent  was  a  resi- 
dent at  the  time  of  his  death,  in  whatever  place  he 
may  have  died; 

2.  In  the  county  in  which  the  decedent  may  have 
died,  leaving  estate  therein,  he  not  being  a  resident 
of  the  State; 

8..  In  the  county  in  which  any  part  of  the  estate  may 
be,  the  decedent  having  died  out  of  the  State,  and  not 
resident  thereof  at  the  time  of  his  death; 

4.  In  the  county  in  which  any  part  of  the  estate  may 
be,  the  decedent  not  being  a  resident  of  the  State,  and 
not  leaving  estate  in  the  county  in  which  he  died; 

5.  In  all  other  cases,  in  the  county  where  application 
for  letters  is  first  made. 

Note.— stats.  1851,  p.  448,  Sec.  2;  1861,  p.  628.  The 
first  subdivision  has  been  made  to  conform  to  the  decis- 
ion in  the  cases  of  Beckett  vs.  Selover,  7  Cal.,  p.  215; 
Abel  vs.  Love,  17  Cal.,  p.  283. 

1.  See  note  to  Sec.  97,  ante,  as  to  Jurisdiction  of  the 
Probate  Court  generally.  As  to  what  powers  may  be  ex- 
ercised when  jurisdiction  is  once  obtained,  see  Sec.  187, 
and  note,  ante.  Presumptions  in  favor  of  the  proceed- 
ings of  this  Court  are  the  same  as  those  of  other  Courts 
of  general  jurisdiction. — See  Sec.  98,  ante,  and  note. 
The  death  of  the  decedent  and  his  residence  in  the 
county  are  jurisdictional  facts  upon  which  the  binding 
effect  of  all  orders  depend. — Haynes  vs.  Meeks,  10  Cal., 
p.  110.  In  Beckett  et  al.  vs.  Selover,  7  Cal.,  p.  215, 
and  in  Abel  vs.  Love,  17  id.,  p.  233,  this  subdivision  as 
it  originally  stood  was  construed  to  mean  that  which  it 
now  expresses — that  administration  must  be  granted  in 
the  county  of  which  the  decedent  was  a  resident  at  the 
*     time  of  his  death;  hence  the  words  **or  immediately 
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previous  to,'*  were  omitted.  In  the  case  of  Isham  vs. 
Gibbons,  1  Bradford,  p.  70,  it  was  held  that  the  words 
*' resident*'  and  "inhabitant"  have  the  same  import 
with  reference  to  decedent's  "domicile."  Without  ju- 
risdiction first  obtained,  orders  granting  letters,  etc.,  are 
void. — Ex  Parte  Baker,  3  Leigh,  p.  719;  Holyoke  vs. 
Haskins,  5  Pick.,  p.  20;  Estate  of  Harlan,  24  Cal.,  p. 
182.  The  Probate  is  a  Court  of  special  and  limited 
jurisdiction,  requiring  the  jurisdictional  facts  to  be 
clearly  set  out  in  support  of  this. — See  Smith  vs.  An- 
drews, 6  Oal.,  p.  652;  Grimes'  Estate  vs.  Norris,  id.,  p. 
621 ;  Clarke  vs.  Periy,  5  id.,  p.  58.  Removal  of  admin- 
istration from  one  county  to  another. — See  Estate  of 
Scott,  15  Cal.,  p.  220;  Knight  vs.  Knight,  27  Georgia, 
p.  633.  Partnership  matters. — Grigg  vs.  Clark,  23  Cal., 
p.  437.  Intendments  are  all  in  favor  of  the  correctness 
of  the  action  of  this  Court,  alike  with  those  of  the 
District  Court. — Lucas  vs.  Todd,  28  Cal.,  p.  182.  So 
.letters  granted  by  the  Probate  Court  cannot  be  collat- 
erally attacked  on  the  ground  that  l^e  last  place  ot 
residence  of  the  decedent  was  not  in  the  county  where 
they  were  granted. — Irwin  vs.  Scriber,  18  Cal.,  p.  499. 
In  the  cases  of  Wilson  et  al.  vs.  Roach  et  al.,  4  Cal., 
p.  362,  and  Dick  vs.  Gerke,  12  Cal.,  p.  443,  it  was  held 
that  the  jurisdiction  of  this  Court  over  testamentary 
and  other  matters  of  estates  of  decedents,  and  the  per- 
son%of  minors,  could  not,  under  Sec.  6,  Art.  YI,  of  the 
State  Constitution,  be  exclusive  of  that  of  District  Courts 
in  the  exercise  of  general  chancery  jurisdiction. 

2.  Terms  ov  P&obate  Court. — See  Sec.  98,  ante, 
and  Table. 

3.  Chambera— What  Jttdos  may  do  at.— See  Sec. 
167,  and  note,  ante. 

4.  Judge  Disqualified,  when".— See  Sees.  170-173, 
ante,  and  notes. 

6.  Powers  of  Judqe  incidental. — Sees.  176-179, 
ante,  and  notes.  Other  provisions  relating  to  Courts, 
Sees.  182-187,  ante.  When  a  Judge  other  than  of  that 
county  may  hold  a  Court  or  a  portion  of  a  term. — ^See 
Sees.  161, 162,  ante. 

1205.     (§  S.)     When  the  estate  of  the  decedent  is  when 

.  jarisdietioa 

m  more  than  one  county,  he  having  died  out  of  the  decided  by 
State,  and  not  having  been  a  resident  thereof  at  the  ^*^»^"- 
time   of  his  death,  or  being   such  non-resident  and 
dying  within  the  State  and  not  leaving  estate  in  the 
county  where  he  died,  the  Probate  Court  of  that 
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county  in  which  application  is  first  made  for  letters 
testamentary  or  of  administration,  has  exclusive  juris- 
diction of  the  settlement  of  the  estate. 

NoTK.— state.  1851,  p.  448,  Sec.  3;  Stats.  1864,  p.  367, 
Sec.  2;  gee  note  to  preceding  section. 


CHAPTER  n. 

■ 

OF  THE   PROBATE   OP  WILLS. 
Article    I.  Petition,  kotice,  akd  proof. 

II.   COKTKBTINO  FROBATK  OF  WILL, 

III.  PROBATK  OF  FOREIGN  WILLS. 

IV.  CONTEBTINO  WILL  AFTER  PROBATE. 

V.  Probate  of  lost  or  pebtroted  will. 
VI.  Probate  of  nuncupatiye  wills. 
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whom. 


ARTICLE  I. 
petition,  notice,  and  proof. 

Section  1298.  Custodian  of  will  to  deliver  sam^to  whom.    Penalty. 

1299.  "Who  may  petition  for  probate  of  will. 

1300.  Contents  of  petition. 

1301.  When  executor  forfeits  right  to  letters. 

1302.  Will  to  accompany  petition,  or  its  presentation  prayed 

for  and  how  enforced. 

1303.  Notice  of  petition  for  probate,  how  given. 

1304.  Heirs  and  named  executors  to  be  notified,  how. 

1305.  Petition  may  be  presented  to  Judge  at  chambers,  and 

what  Judge  may  do. 

1306.  Hearing  proof  of  will  after  proof  of  service  of  notice. 

1307.  Who  may  appear  and  contest  the  will. 

1308.  Probate,  when  no  contest. 

1309.  Olographic  wills. 

1298.  (§  4.)  Every  custodian  of  a  will,  within 
thirty  days  after  receipt  of  information  that  the  maker 
thereof  is  dead,  must  deliver  the  same  to  the  Probate 
Court  having  jurisdiction  of  the  estate,  or  to  the  execu- 
tor named  therein.  A  failure  to  comply  with  the 
provisions  of  this  section  makes  the  person  failing 
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responsible  for  all  damages  sustained  by  any  one  in-  Penalty, 
jored  thereby. 

Note.— Stats.  1851,  p.  449,  Sec.  4;  see  Estate  of  How- 
ard, cited  in  note  to  succeedioj;^  section.  The  validity 
of  wills  must  be  determined  by  the  laws  under  which 
they  were  made. — Grimes*  Est.  vs.  Norris,  6  Cal.,  p. 
261;  Parmaud  vs.  Jones,  1  Cal.,  p.  488;  Castro  vs.  Cas- 
tro, 6  Cal.,  p.  158;  Tevis  vs.  pitcher,  10  Cal.,  p.  465, 
and  Norris  vs.  Harris,  15  Cal.,  p.  226;  see  Sees.  1284, 
1285, 1286,  p.  359,  Vol.  1,  Civil  Code,  Cal.,  and  notes, 
as  to  the  law  governing  wills  made  out  of  this  State; 
see  Wills  generally.  Vol.  1,  Civil  Code,  Cal.,  pp.  351- 
387,  and  notes.  An  instrument  in  these  words,  viz: 
*'  I  wish  five  thousand  dollars  to  go  to  John  C.  Cole, 
in  the  event  of  my  dying  intestate^  and  the  balance  of 
my  property  to  be  held  by  Robert  C.  Beatie,  to  be  dis- 
posed of  by  him  as  his  judgment  may  dictate.  H.  F. 
Wood.  San  Francihco,  Cal.,  Feb.  5,  1863.  Witness: 
S.  H.  Seymour,  Wm.  H.  Ladd,"  was,  In  Re  Est.  of 
Wood,  86  Cal.,  p.  80,  held  to  be  a  will.  The  Court 
say:  ** After  carefully  considering  the  able  argument  of 
respondent's  counsel,  we  are  satisfied  that  the  instru- 
ment upon  its  face  is  testamentary  in  its  character,  and 
must  be  considered  a  will." 

1299.  (§§  5,  9.)  Any  executor,  devisee,  or  legatee  Who  may 
named  in  any  will,  or  any  other  person  interested  in  p^*^®^^ 
the  estate,  may,  at  any  time  after  the  death  of  the 
testator,  petition  the  Court  having  jurisdiction  to  have 
the  will  proved,  whether  the  same  be  in  writing,  in 
his  possession  or  not,  or  is  lost  or  destroyed,  or  beyond 
the  jurisdiction  of  the  State,  or  a  nuncupative  will. 

Note.— Stats.  1851,  p.  449,  Sees.  5-9.  In  the  Matter 
of  the  EsUte  of  Howard,  22  Cal.,  p.  397,  it  was  held 
that  neither  this  nor  the  section  preceding  or  following 
it  contemplated  **  the  presentation  of  a  petition  as  the 
means  of  giving  the  Court  jurisdiction;  and  it  is  only 
iu  the  case  of  an  executor  who  intends  to  accept  the 
trust  that  a  petition  is  require.  It  is  required  in  such, 
however,  not  for  jurisdictional  purposes,  but  as  infor- 
mation to  the  Court  of  his  willingness  to  accept  the 
trust;  and  so  far  as  jurisdiction  is  concerned,  its  presen- 
tation is  an  immaterial  matter.  The  jurisdiction  de- 
pends  upon  certain  facts,  which,  on  receiving  the  will, 
the  Court  must  inquire  into  and  determine;  and  the 
mere  possession  of  the  will  vests  the  Court  with  all 
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Contents  of 
petition. 


authority  necesstary  for  that  pUT)06e."  The  text  of 
Sec.  1301,  post,  declares  a  failure  to  present  the  will  or 
prohate,  hy  the  named  executor,  a  renunciation  of  his 
right  to  letters. 

1300.  (§  6.)  A  petition  for  the  probate  of  a  will 
mu&t  show: 

1.  The  jurisdictional  facts; 

2.  Whether  the  person  named  as  executor  consents 
to  act,  or  renounces  his  right  to  letters  testamentary; 

8.  The  names,  ages,  and  residence  of  the  heirs  and 
devisees  of  the  decedent; 

4.  The  probable  value  and  character  of  the  property 
of  the  estate; 

5.  The  name  of  the  person  for  whom  letters  testa- 
mentary are  prayed. 

No  defect  of  form,  or  in  the  statement  of  jurisdic- 
tional fects  actually  existing,  shall  make  void  the 
probate  of  a  will. 

Note.— stats.  1851,  p.  449,  Sec.  6;  1861,  p.  628,  Sec. 
6.    See  notes  to  preceding  section  and  Sec.  1294,  ante; 
also,  Beckett  vs.  Selover,  7  Cal.,  p.  215;  Ahel  vs.  Love, 
'  17  Cal.,  p.  233. 

1301.  (§  6.)  K  the  person  named  in  a  will  aa 
executor,  for  thirty  days  after  he  has  knowledge  of  the 
death  of  the  testator,  and  that  he  is  named  as  execu- 
tor, fails  to  petition  the  proper  Court  for  the  probate 
of  the  will,  and  timt  letters  testamentary  be  issued  to 
him,  he  may  be  held  to  have  renounced  his  light  to 
letters,  and  the  Court  may  appoint  any  other  compe- 
tent person  administrator,  unless  good  cause  for  delay 
is  shown. 

Note.— stats.  1851,  p.  449,  Sec.  5.    See  note  to  Sec. 
1299,  ante. 

Will  to  1302.     (§§  10,  11.)     K  it  is  alleged  in  any  petition 

petition,  or  that  any  will  is  in  the  possession  of  a  third  person, 
"ray^d^for    ^^^  ^^^  Court  is  Satisfied  that  the  allegation  is  cor- 
SSforced.     rect,  an  order  must  be  issued  and  served  upon  the 
person  having  possession  of  the  will,  requiring  him  to 
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produce  it  at  a  time  named  in  the  order.  If  he  has 
possession  of  the  will  and  neglects  or  refuses  to  pro- 
duce it  in  obedience  to  the  order,  he  may  by  war- 
rant from  the  Court  be  committed  to  the  jail  of  the 
county,  and  be  kept  in  close  confinement  until  he  pro- 
duces it. 

IN  OTB.— Stats.  1851,  p.  449,  Sees.  10, 11. 

1303.     (§§  13-16.)     When  the  petition  is  filed  and  Notice  of 

petition  for 

the  will  produced,  the  Probate  Judge  must  fix  a  day  probate. 

r  7  o  */    jiow  given. 

for  hearing  the  petition,  not  less  than  ten  nor  more 
than  thirty  days  from  the  ptoduction  of  the  will. 
Notice  of  the  hearing  shall  be  given  by  the  Clerk  of 
the  Court,  by  publishing  the  same  in  a  newspaper  of 
the  county;  if  there  is  none,  then  by  three  written 
or  printed  notices  posted  at  three  of  the  most  public 
places  in  the  county.  If  the  notice  is  published  in  a 
weekly  newspaper,  it  must  appear  therein  on  at  least 
three  different  days  of  publication,  and  if  in  a  news- 
paper published  oftener  than  once  a  week,  it  shall  be 
80  published  that  there  must  be  at  least  ten  days  from 
the  first  to  the  last  day  of  publication,  both  the  first 
and  the  last  day  being  included.  K  the  notice  is  by 
posting,  it  must  be  given  at  least  ten  days  before  the 
hearing. 

Note.— Stats.  1861,  p.  449,  Sees.  13, 16;  1861,  p.  629, 
Sec.  5,  amends  Sees.  13, 16;  1865-6,  p.  765,  Sec.  1.    The 
publication  of  this  notice  was  held  not  to  be  **  a  sum- 
•  mons,  notice,  or  advertisement,*'  within  the  meaning  of 

the  8d  section  of  the  Act  of  March  29th,  1870,  authoriz- 
ing the  publication  of  certain  legal  notices  in  a  State 
paper.— Estate  of  Miller,  39  Cal.,  p.  554.  In  the  case  of 
Richardson  vs.  Tobin  (No.  3,416),  decided  at  the  Oct. 
Term,  1872,  it  was  hold  that  a  paper  published  every 
day  of  the  week  except  one  is  a  daily  newspaper,  and 
where  the  statute  does  not  designate  the  language  in 
which  the  paper  must  be  printed,  it  is  competent  to 
publish  a  notice  required  by  law  to  be  published,  in  a 
German  newspaper,  the  notice  being  printed  in  the 
English  language.  When  the  presentation  of  the  peti- 
tion and  the  publication  of  notice  as  required  has  con- 
ferred jurisdiction  to  admit  the  will  to.  probate,  the 
order  of  the  Court  in  the  premises  is  final,  unless  pro- 
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ceedings  directly  by  appeal  or  otherwise  are  taken  to 
reverse  or  avoid  it.  The  order  cannot  be  attacked  col- 
laterally.—Will  of  Warfield,  22  Cal.,  p.  51;  see,  also, 
Estate  of  Howard,  22  Cal.,  p.  397. 

1304.  (§§  14, 15.)  The  heirs  of  the  testator,  resi- 
dent  in  the  county  or  State,  must  have  written  or 
printed  copies  of  the  notice  of  the  time  fixed  for  the 
probate  of  the  will,  addressed  to  them  at  their  places 
of  residence,  postage  paid,  and  placed  in  the  Post 
Office  by  the  petitioner,  at  the  date  of  the  first  publi- 
cation; the  notice  must  be  issued  by  the  Clerk,  over 
his  official  seal.  Proof  of  the  mailing  of  the  notice 
must  be  made  at  the  hearing;  the  same  notice  and 
proof  of  service  thereof  on  the  person  named  as  execu- 
tor must  be  made,  if  he  be  not  the  petitioner;  also,  on 
any  person  named  as  co-executor,  not  petitioning. 

Note.— stats.  1851,  p.  450,  Sees.  14, 15.,  This  section 
provides  a  different  method  of  service  of  notice  than 
formerly  existed.  Of  course,  if  the  parties  on  whom 
service  of  notice  is  required,  ^voluntarily  appear  or 
answer,  the  necessity  of  service  is  superseded. — Abila 
vs.  Padilla,  14  Cal.,  p.  103;  see  Sec.  1306,  post,  as  to 
waiver  by  appearance.  In  the  case  of  Abila  vs.  Padilla, 
14  Cal.,  p.  105,  objection  was  made  to  the  service  of  the 
citation,  and  a  motion  to  dismiss  the  petition  to  admit 
the  will  to  probate  and  all  proceedings  made  by  cer- 
tain of  the  heirs  who  appeared  in  Court,  was  over- 
ruled. The  [Supreme  Court,  on  appeal,  said:  "The 
motion,  as  made,  was  properly  overruled,  for  however 
well  grounded  the  objections  to  the  service  of  the  cita- 
tion may  have  been,  they  could  only  aifect  the  service 
itself,  and  did  not  invalidate  any  other  portion  of  the 
proceedings.  Answering  over  gave  the  Court  jurisdic- 
tion of  the  parties,  and  it  was  perfectly  immaterial 
whether  a  citation  ever  issued.  The  motion  is  neces- 
sary to  give  the  Court  jurisdiction,  and  if  notice  is  in 
/act  given,  and  the  proof  thereof  defective,  the  Court 
may  permit  another  affidavit  to  be  filed  curing  the 
defect." — Beckett  vs.  Selover,  7  Cal.,  p.  215. 

1305.  (§  12.)  The  Probate  Judge  may,  out  of 
term  time  or  at  chambers,  receive  petitions  for  the 
probate  of  wills,  and  make  and  issue  all  necessary 
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orders  and  writs  to  enforce  the  production  of  wills  and 
the  attendance  of  witnesses,  and  may  appoint  special 
terms  of  his  Court  for  hearing  the  petitions,  trials  of 
issues,  and  admitting  wills  to  probate. 

Note.— stats.  1851,  p.  448,  Sec.  12;  1861,  p.  629,  Sec. 
12.  Contents  of  original  writings,  how  proved. — See 
Sees.  l8o5, 1919,  post.  How  produced. — See  Sees.  1937, 
1938,  post.  Manner  of  procuring  attendance  of  wit- 
nesses.— See  Sees.  1986-1997,  post. 

1306.  (§  17.)     At  the  time  appointed  for,  or  to  Hearing 
which  the  hearing  may  have  been  postponed,  the  Court  '^JJ^*^'^ 
must  require  proo^  by  affidavit,  that  the  notices  herein  notice!  ^^ 
before  required  have  been  personally  served  or  mailed 

and  published,  which  being  made,  the  Court  Miust 
hear  testimony  in  proof  of  the  will.  K  such  notice  is 
not  proved  to  have  been  given,  or  i^  from  any  other 
cause,  it  is  necessary,  the  hearing  may  be  postponed 
to  a  day  certain,  and  notice  to  absentees  given  thereof, 
as  original  notice  is  required  to  be  given.  The  appear- 
ance in  Court  of  parties  interested  is  a  waiver  of  notice. 

Note.— stats.  1851,  p.  450,  Sec.  17;  1861,  p.  629,  Sec. 
7;  see  Abila  vs.  Padilla,  14  Ci^l.,  p.  105. 

1307.  (§  18.)     Any  person  interested  may  appear  who  may 
and   contest  the  will.    Devisees,  leffatees,  heirs,  or  contest  the 
creditors  of  an  estate  may  contest  the  will  through 

their  guardians,  or  attorneys  appointed  by  themselves 
or  by  the  Court  for  that  purpose;  but  a  contest  made 
by  an  attorney  appointed  by  the  Court  does  not  bar  a 
contest  after  probate,  by  the  party  so  represented,  if 
commenced  within  the  time  provided  in  Article  IV 
of  this  Chapter;  nor  does  the  non-appointment  of  an 
attorney  by  the  Court  of  itself  invalidate  the  probate 
of  a  will. 

NoTB.— Stats.  1851,  p.  450,  Sec.  18;  1861,  p.  630, 
Sec.  8. 

1308.  (§  19.)     If  no  person  appears  to  contest  the 
probate  of  a  will,  the  Court  may  admit  it  to  probate 

18— Vol.  II. 
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Probate,      On  the  testimony  of  one  of  the  subscribing  witnesses 
conteet       Only,  if  he  testifies  that  the  will  was  executed  in  all 
particulars  as  required  by  law,  and  that  the  testator 
was  of  sound  mind  at  the  time  of  its  execution. 

Note.— Stats.  1851,  p.  450,  Sec.  19.  The  jud^rmeiit 
of  the  Probate  Court  admitting  a  wiU  to  probate  *'  is 
classed  amongst  those  which  in  legal  nomenclature  are 
called  judgments  in  rem.  Until  reversed  it  binds  not 
only  the  immediate  parties  to  the  proceeding  in  -which 
it  is  had,  but  all  other  persons,  and  all  the  Courts." — 
See  Ballou  vs.  Hudson,  13  Grattan,  p.  682,  cited  at 
some  length  in  the  case  of  The  State  vs.  HcGljnn,  20 
Cal.,  p.  270,  wherein  the  Court,  on  p.  273,  say:  "This 
review  of  the  cases  cited  (Thompkina  vs.  Tliompkins, 
1  Story  Rep.,  p.  547;  Adams  vs.  De  Cook,  1  McAl- 
^  lister,   p.   253;    Derland  &  James  vs'.   Harrington's 

Heirs,  29  Ala.,  p.  95;  Bogardus  vs.  Clark,  4  Paige,  p. 
625;  Woodruff  vs.  Taylor,  20  Verm.,  p.  65),  decided 
in  England  and  the  United  States,  establishes  that  it 
is  a  perfectly  settled  doctrine  that  the  decision  of  the 
Court  to  which  the  proof  of  wills  is  conided,  whether 
of  real  or  personal  estate,  is  conclusive  upon  the  ques- 
tion of  the  validity  or  invalidity  of  the  will;  that  this 
decision  cannot  be  questioned  collaterally  in  any  other 
Court,  and  that  it  cannot  be  reviewed  or  set  aside  by 
the  Court  of  Chancery  on  an  allegation  of  fraud,  or  on 
any  other  ground."  In  consonance  with  this  view,  the 
Court,  in  Castro  vs.  Bichardson,  18  Cal.,  p.  478,  say: 
**  The  Courts  of  Probate  have  exclusive  jurisdiction  of 
matters  relating  to  the  proof  of  wills,  and  before  a  will 
can  be  read  in  evidence  in  support  of  a  title  under  it, 
the  party  seeking  to  introduce  it  must  show  that  it  has 
been  regularly  admitted  to  probate.  It  was  intended 
that  the  mode  of  proof  pointed  out  by  the  statute  should 
be  uniformly  pursued,  and  to  give  effect  to  that  inten* 
tion  it  is  necessary  to  maintain  the  exclusive  authority 
of  the  Probate  Courts.  Ample  provision  is  made  for 
•  determining  controversies  arising  in  the  course  of  their 

proceedings,  and  in  rejecting  a  will  or  admitting  it  to 
probate  they  act  judicially,  and  their  acts  possess  con- 
clusive force.''  In  this  case,  that  of  Bamsley  vs.  Pow* 
ell,  1  Yes.  Sen.,  pp.  120,  285-290,  cited  in  support  of 
the  supervisory  power  of  Courts  of  Chancery  over  the 
act  of  the  Probate  Court  in  admitting  a  will  to  probate, 
is  fully  discussed.  A  direct  judgment  or  decree,  for- 
mally entered,  was  held  not  to  be  essentially  necessary 
to  the  validity  of  the  probate  of  the  will;  it  is  sufficient 
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if  it  appear  of  record  that  the  will  was  proved. — ^In  Re 
Will  of  Warfleld,  22  Cal.,  pp.  51-71.  In  pleading  any 
judgment  of  the  Prohate  Court,  it  is  not  necessary  to 
state  the  &ct6  conferring  jurisdiction;  it  is  sufficient 
simply  to  declare  that  the  judgment  was  duly  ren- 
dered.— Beans  vs.  Emanuelli,  86  Cal.,  p.  117. 

1 309.    An  olographic  will  may  be  proved  in  the  oiomphic 
same  manner  that  other  private  writings  are  proved. 

Note. — This  section  was  added  hy  Act  of  April  1, 
1872,  on  file  in  Secretary  of  Staters  office.  See  Sec. 
1277,  Civil  Code,  Vol.  I,  p.  857,  and  note.  Mode  of 
proving  private  writings.— See  Sees.  1929-1960,  post, 
and  notes. 


ARTICLE  II. 

CONTESTING  PROBATE   OH"  WILLS. 

Section  1812.  Contestant  to  file  grounds  of  contest,  and  petitioner  to 

reply. 
1818.  How  jury  obtained  and  trial  had. 

1814.  Verdict  of  the  jury.    Judgment.    Appeal. 

1815.  Witnesses,  who   and   how  many  to   be   examined. 

Proof  of  handwriting  admitted,  when. 

1816.  Testimony  reduced  to  writing  for  future  evidence. 

1817.  If  proved,  certificate  to  be  attached. 

1818.  Will  and  proof  to  be  filed  and  recorded. 

1312.     (§  20.)     If  any  one  appears  to  contest  the  Contestant 
will,  he  must  file  written  grounds  of  opposition  to  the  *^?^^  °' 
probate  thereof,  and  serve  a  copy  on  the  petitioner  SJne^/to 
and  other  residents  of  the  county  interested  in  the  "^^' 
estate,  any  one  or  more  of  whom  may  demur  thereto 
upon  any  of  the  grounds  of  demurrer  provided  for  in 
Part  n,  Title  VI,  Chapter  in  of  this  Code.    If  the 
demurrer  is  sustained,  the  Court  must  allow  the  con- 
testant a  reasonable  time,  not  exceeding  ten  days, 
within  which  to   amend  his  written  opposition.      If 
the  demurrer  is  overruled,  the  petitioner  and  others 
interested  may  jointly  or  separately  answer  the  con- 
testant's grounds,  traversing,  or  otherwise  obviating 
or  avoiding  the  objections,    Any  issues  of  fact  thus 
raised,  involving: 
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Same.  1.  The  competency  of  the  decedent  to  make  a  last 

will  and  testament; 

2.  The  freedom^ of  the  decedent  at  the  time  of  the 
execution  of  the  will  from  duress,  menace,  fraud,  or 
undue  influence; 

8.  The  due  execution  and  attestation  of  the  will  by 
the  decedent  or  subscribing  witnesses;  or, 

4.  Any  other  questions  substantially  affecting  the 
validity  of  the  will; 

— Must,  on  request  of  either  party  in  writing  (filed 
three  days  prior  to  the  day  set  for  the  hearing),  be 
tried  by  a  jury.  If  no  jury  is  demanded,  the  Court 
must  try  and  determine  the  issues  joined.  On  the 
trial,  the  contestant  is  plaintiff",  and  the  petitioner  is 
defendant. 

Note.— state.  1851,  p.  540,  Sec.  20;  1861,  p.  628,  Sec. 
9;  1867-8,  p.  628,  Sec.  1.  Formerly  all  trials  before 
juries  of  issues  joined  or  made  up  in  the  Probate  Court, 
were  had  in  the  District  Court,  being  certified  to  that 
Court  for  the  purpose,  because  no  machinery  was  pro- 
vided for  jury  trials  in  the  Probate  Court.  For  some 
time,  however,  jury  trials  in  the  Probate  Court  have 
been  provided  for.  There  is  here  provided  a  more 
formal  method  of  making  up  the  issues  of  fact  to  be 
tried  in  the  contest  of  the  probate  of  a  will.  It  has  not 
been  observed  that  in  any  other  State  the  course  here 
adopted  is  pursued;  but  in  view  of  the  decision  of  the 
Supreme  Court  in  the  Brodorick  will  case  (State  vs.  Mc- 
Glynn,  20  Cal.,  p.  233),  and  the  great  value  of  estates 
sometimes  involved  in  the  probate  of  wills,  it  is  cer- 
tainly wise  and  eminently  proper  that  the  issues  should 
be  carefully  and  pertinently  made.  The  contestant  is 
here  made  the  plaintiff.  The  former  Commission  went 
as  far  as  demurrer;  the  Code  has  gone  further,  and 
requires  an  answer.  The  difficulties  which  arose  in  the 
recent  contest  over  the  probate  of  the  will  of  the  late 
Horace  Hawes  in  the  Probate  Court  of  San  Francisco, 
as  to  which  side  had  the  affirmative,  are  by  the  Code 
obviated.  The  cases  which  were  passed  upon  by  the 
Supreme  Court  under  the  law  as  it  formerly  existed, 
providing  for  the  probate  of  wills,  are  here  referred  to: 
Beckett  vs.  Selover,  7  Cal.,  p.  215;  Abel  vs.  Love,  17 
id.,  p.  283;  Panaud  vs.  Jones,  1  Cal.,  p.  488;  Grimes* 
Estate  vs.  Norris,  6  id.,  p.  621;  Castro  vs.  Castro,  id.j 
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p.  158;  Tevis  vs.  Pitcher,  10  id.,  p.  465;  Beard  vs. 
Knox,  5  id.,  p.  252;  Norris  vs.  Harris  et  al.,  15  Cal.,  p. 
226;  Peralta  vs.  Castro,  6  Cal.,  p.  354—15  id.,  p.  511; 
In  Re  Will  of  Warfield,  22  Cal.,  p.  61;  Rogers  vs. 
King,  22  id.,  p.  71;  In  Re  Estate  Howard,  22  Cal.,  p. 
895;  Larco  vs.  Casaneuava,  30  Cal.,  p.  560;  Abila  vs. 
Padilla,  14  id.,  p.  103;  Castro  vs.  Richardson,  18  id.,  p. 
478;  Estate  of  Wood,  36  id.,  p.  75;  Williams  vs.  Mc- 
Dougall,  39  Cal.,  p.  80;  see  "  Wills."  Civ.*Code,  Vol.  I, 
p.  351,  et  seq.  Sec.  6  of  Art.  VI  of  the  State  Consti- 
tution formerly  gave  jurisdiction  to  the  District  Court 
to  try  issues  of  fact  joined  in  the  Probate  Court,  but 
was  in  1862  amended  by  omitting  this  jurisdiction;  and 
Sec.  8  of  Art.  VI  was  so  amended  as  to  give  the  power 
to  try  these  issues  in  the  Probate  Court. — See  Will  of 
Bowen,  34  Cal.,  p.  683;  Estate  of  Tomlmson,  35  Cal., 
p.  611. 

1313.  (§  20.)     When  a   jury  is  demanded,  the  Howjnnr 

obtEinoa 

Probate  Court  must  summons  and  impanel  a  jury  to  J^l^"'^ 
try  the  case,  in  the  manner  provided  for  summoning 
and  impaneling  trial  juries  in  Courts  of  record,  and 
the  trial  must  be  conducted  in  accordance  with  the 
provisions  of  Part  11,  Title  VIII,  Chapter  IV  of  this 
Code.  A  trial  by  the  Court  must  be  conducted  as 
provided  in  Part  II,  Title  VIII,  Chapter  V  of  this 
Code. 

Note.— stats.  1851,  p.  450,  Sec.  20;  1867-8,  p.  628, 
Sec.  1.  The  jurisdiction  of  the  Probate  Court  to  try 
issues  joined  in  its  proceeding's  is  undoubted. — Keller 
vs.  Franklin,  5  Cal.,  p.  432;  Pond  vs.  Pond,  10  Cal., 
p.  495;  see  note  to  the  preceding  section;  also,  note  to 
Sec.  07,  ante. 

1314.  (§§  20, 23.)    The  jury,  after  hearing  the  case,  Vordict  of 
must  return  a  special  verdict  upon  the  issues  submit- 
ted to  them  by  the  Court,  upon  which  the  judgment  judgment, 
of  the  Court  must  be  rendered,  either  admitting  the 

will  to  probate  or  rejecting  it.     In  either  case,  the  Appeal 
proofe  of  the  subscribing  witnesses  must  be  reduced 
to  writing.     If  the  will  is  admitted  to  probate,  the 
judgment,  will,  and  proofe  must  be  recorded. ' 

Note.— Stats.  1851,  p.  450,  Sees.  20,  23;  1861,  p.  630, 
Sec  9.    See  Estate  of  Tomlinson,  35  Cal.,  p.  510. 
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1315.  (§§  21,  22.)  If  the  will  is  contested,  all  the 
subscribing  witnesses  who  are  present  in  the  county, 
and  who  are  of  sound  mind,  must  be  produced  and 
examined;  and  the  death,  absence,  or  insanity  of  any 
of  them  must  be  satisfactorily  shown  to  the  Court  If 
none  of  t\e  subscribing  witnesses  reside  in  the  county 
at  the  time  appointed  for  proving  the  will,  the  Court 
may  admit  the  testimony  of  other  witnesses  to  prove 
the  sanity  of  the  testator  and  the  execution  of  the 
will;  and,  as  evidence  of  the  execution,  it  may  admit 
proof  of  the  handwriting  of  the  testator  and  of  the 
subscribing  witnesses,  or  any  of  them. 

Note.— Stats.  1851,  p.  450,  Sees.  21,  22. 

Mode  in  which  a  Will  is  to  be  Proved.— In  the 
case  of  Tevis  vs.  Pitcher,  10  Cal.,  p.  478,  Field,  J., 
speaking  for  the  Court,  say^:  **  It  is  of  no  consequenco 
what  proof  under  the  Mexican  law  might  have  been 
required  to  establish  a  will  in  case  of  the  death  of  the 
witnesses.  That  law,  whatever  it  may  have  been,  was 
repealed  at  the  first  session  of  the  Legislature;  the 
statutes  of  this  State  relate  only  to  wills  taking  effect 
after  its  passage,  and  no  special  provision  is  made 
for  a  case  like  the  present.  The  instrument  must, 
therefore,  be  established  by  the  same  proof  by  which 
instruments  similarly  attested  are  established  at  the 
common  law  in  case  of  the  death  of  their  witnesses. 
Though  dependent  for  its  validity  upon  the  laws  under 
which  it  was  made  (a  will  or  codicil)  as  to  its  proof,  the 
general  rule  applies,  that  in  matters  of  evidence,  as  in 
the  mode  of  remedy,  the  law  of  the  forum  must  gov- 
ern.— Story's  Conflict  of  Laws,  Sec.  588;  Lewis  vs.  San 
Antonio,  7  Texas,  p.  308.  And  under  our  system,  the 
rule  that  if  the  attesting  witnesses  and  the  party  are 
decuL,  proof  of  their  signatures  will  suffice,  is  as  appli- 
cable to  wills  as  to  other  written  instruments.  Thus, 
in  Prince  vs.  Brown,  1  Bradford,  p.  291,  the  Surrogate 
of  the  County  of  New  York  says  that  *  it  seems  to  be 
settled  that  when  all  the  witnesses  are  dead,  and  their 
handwriting  and  that  of  the  testator  has  been  proved, 
the  due  execution  of  the  will  will  bo  presumed  from 
such  evidence,  although  it  does  not  appear  from  the 
form  of  the  attestation  that  the  witnesses  subscribed 
the  will  in  the  presence  of  the  testator.  This  was 
settled  more  than  a  hundred  years  ago,  in  Hands  vs. 
Jones,  where  the  attestation  clause,  not  showing  that 
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the  witnesses  signed  in  the  presence  of  the  testator,  it 
was  left  to  the  jury  to  determine  whether  or  not  it  had 
been  so  done,  and  the  Court  held  that  the  witnesses 
being  dead,  and  the  matter  being  incapable  of  express 
proof,  it  would  be  intended  that  the  witnesses  had  set 
their  names  to  the  will  regularly,  and  this  has  been  the 
law  ever  pince/ — Hand  vs.  Jones,  Comyn*s  Rep.,  p. 
531;  Croft  vs.  Pawlett,  2  Stra.,  p.  1109;  Brice  vs.  Smith» 
Willis,  p.  1;  Lord  Raucliffe  vs.  Parkyns,  6  Dow.,  p.  202; 
Sampson  vs.  White,  1  McCord,  p.  74;  Hopkins  vs.  Al- 
bertson,  2  Bay.,  p.  484;  Jackson  vs.  Lugnere,  5  Cowen, 
p.  221;  Jackson  vs.  Le  Grange,  19  Johns,  p.  S86;  2 
Ves.,  Sen.,  p.  460;  6  Vesey,  p.  411;  9  Vesey,  p.  381;  2 
Bro.  C.  C.,  p.  504;  1  Littell,  p.  101;  1  Wend.,  p.  406;  11 
Wend.,  p.  699.  The  text  permits  the  proof  of  the  will 
to  be  made  aliunde  when  the  witnesses  reside  out  of 
the  county.  The  requirements  of  the  statute  may  be 
proved  to  have  been  complied  with  by  one  of  the  wit- 
nesses.— Wier  vs.  Fitzgerald,  2  Bn^d.,  p.  42;  see  com- 
pliance with  the  statutes,  Tunison  vs.  Tunison,  4  Brad., 
p.  138.»' 

1316.  (§  23.)     The  testimony  of  each  witness,  re-  Testimony 
duced  to  writing  and  signed  by  him,  shall  be  good  ^^^\*^;f 
evidence  in  any  subsequent  contests  concerning  the  «videnco. 
validity  of  the  will,  or  the  sufficiency  of  the  proof 
thereof,  if  the  witness  be  dead,  or  has  permanently 
removed  from  this  State. 

Note. — In  all  cases  the  records  of  the  Probate  Court, 
including  the  petition  for  probate  apd  letters,  testimony 
of  the  subscribing  witnesses  reduced  to  writing,  order 
admitting  the  will  to  probate,  or  reciting  the  probate 
and  granting  letters  thereon,  together  with  the  will  or 
testament,  are  competent  evidence  and  admissible  to 
prove  the  will. — Larco  vs.  Casaneuava,  30  Cal.,  p.  560. 
The  presumption  is  in  favor  of  the  record  of  the  will  of 
a  testator  when  the  public  records  of  the  place  where 
he  lived  and  made  his  will  are  proved  to  be  scattered 
or  destroyed  by  a  public  enemy.— Panaud  vs.  Jones,  1 
Cal.,  p.  488. 

1317.  (§  24.)     If  the  Court  is  satisfied,  upon  the  if  proved, 
proof  taken  or  from  the  facts  found  by  the  jury,  that  to  be 
the  will  was  duly  executed,  and  that  the  testator  at  the 

time  of  its  execution  was  of  sound  and  disposing  mind, 
and  not  acting  under  duress,  menace,  frtiud,  or  undue 
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influence,  a  certificate  of  the  proof  and  the  facts  found, 
signed  by  the  Probate  Judge  and  attested  by  the  seal 
of  the  Court,  must  be  attached  to  the  will. 

Note.— stats.  1850,  p.  378;  1851,  p.  450,  Sec.  24; 
1855,  p.  132,  Sec.  2.  This  constitutes  the  judgment  of 
proof  of  the  will,  and  is  conclusive  of  the  validity  of 
the  will  in  all  collateral  proceedings. — Rogers  vs.  King, 
22  Cal.,  p.  71.  No  formal  judgment  or  decree  is  indis- 
penf^able;  a  recital  of  the  fact  of  the  proof  of  the  will 
in  the  minutes  was  held  sufficient  In  Re  Will  of  War- 
field,  22  Cal.,  p.  51;  see,  also,  Castro  vs.  Richardson, 
18  Cal.,  p.  478;  and  State  vs.  McGlynn,  20  Cal.,  p.  233. 
This  finding  and  these  acts  must  be  filed  and  recorded 
(see  next  section),  and  when  so  recorded,  unless  pro- 
ceedings are  commenced  within  <me  year  thereafter  to 
contest  the  same  (see  Sees.  1327  and  1333,  post,  and 
DOtes),  the  probate  is  conclusive.  In  the  Broderick 
will  case.  State  vs.  McGlynn,  supra,  the  Court  say: 
'*  The  argument  is  strongly  urged  that  it  will  give  great 
encouragement  to  fraudulent  practices,  and  in  many 
cases  lead  to  the  despoiling  of  rightful  heirs  of  their 
inheritance,  if  the  decision  of  the  Probate  Court  is  not 
subject  to  be  set  aside  by  the  Court  of  Chancery  on  the 
allegations  of  fraud.  This  consideration  has  not  escaped 
the  attention  of  the  Legislature  of  this  and  other  States, 
and  laws  have  been  passed  to  obviate  this  danger,  so 
far  as  seemed  practicable,  without,  on  the  other  hand, 
exposing  persons  innocently  dealing  with  estates  of 
deceased  persons  to  be  harassed  by  subsequently  dis- 
covered frauds.  Hence  a  period  is  provided  in  some 
States,  and  probably  in  all  in  which,  after  judgment  is 
pronounced,  parties  interested  may  have  the  decree 
opened  and  the  question  of  the  validity  of  the  will 
reexamined.  This  time  varies  in  different  States;  it 
is  definitely  fixed  in  the  State  of  Virginia  at  seven, 
Alabama  five,  and  in  New  York,  as  to  personal 
property,  one  year.  In  this  State,  where  there  is  no 
distinction  between  wills  of  real  and  personal  estate, 
the  time  is  but  one  year.— See  Sees.  1327,  1333. 
These  provisions  of  (the  Codes)  our  statutes  (Sees.  30, 
36)  are  but  the  embodiment  of  the  principles  of  law 
which  have  been  settled  by  the  decisions  of  the  Courts 
in  England  and  the  United  States  as  being  the  most 
expedient  and  just,  having  regard  to  the  rights  of  per- 
sons claiming  the  estate  of  a  deceased  owner,  and  the 
requirements  of  society  that  the  title  of  property  should, 
as  soon  as  practicable,  be  made  certain  and  withdrawn 
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• 

from  the  arena  of  litigation.  A  special  tribunal  is 
therefore  established  to  decide  upon  the  validity  of 
wills,  and  the  decision  of  that  tribunal  is  made  final 
and  conclusive;  giving,  however,  a  right  of  review  by 
the  Supreme  Court,  and  a  further  Hght  of  a  new  action 
or  proceeding  in  the  same  tribunal  within  one  year 
after  the  decision  of  the  first  proceeding,  and  securing 
the  rights  of  persons  under  disabilities/' 

1318.     (§  25.)     The  will  and  a  certificate  of  the  WiUand 

'  "I  .  I  proof  to  bo 

proof  thereof,  toocether  with  all  the  testimony  taken,  tiled  Md 

I  '       o  J  f    recorded. 

naust  be  filed  by  the  Clerk,  and  recorded  by  him  in  a 
book  to  be  provided  for  the  purpose. 

NoTK.— See  Title  "Wills,"  Civil  Code,  Vol.  I,  p. 
851,  et  seq.  See  note  to  preceding  section  as  to  validity 
of  the  probate. 


ARTICLE  III. 

PROBATE  or  FOREIGN  WILIJ8. 

Section  1322,  Wills  proved  in  other  States  to  be  recorded,  when  and 

where. 

1323.  Proceedinffs  on  the  production  of  a  foreign  will. 

1324.  Hearing  proofs  of  probate  of  foreign  will. 

1322.  (§  27.)     Every  will  duly  proved  and  allowed  Wiiis 

proved 

in  any  other  of  the  United  States,  or  in  any  foreign  SP.^^®I,j,g 
country  or  State,  may  be  allowed  and  recorded  in  the  JJhenanci 
Probate  Court  of  any  county  in  which  the  testator  shall  ^**®'®' 
have  left  any  estate. 

Note.— stats.  1851,  p.  451,  Sec.  27;  1863,  p.  37,  Sec. 
1.  See  "  Will  made  out  of  this  State  as  valid  as  if 
made  in  it,'»  Sec.  1284,  Civil  Code,  Vol.  I,  p.  359; 
'*  Revocation, '^  same,  Sec.  1285,  id;  see,  also,  on  same 
questions.  Sec.  1286,  id.,  and  note. 

1 323.  (§  28.)     Wlien  a  copy  of  the  will  and  the  Proceed- 
probate  thereof,  duly  authenticated,  shall  be  produced  production 
by  the  executor,  or  by  any  other  person  interested  in  ^"^• 
the  will,  with  a  petition  for  letters,  the  same  must  be 

filed,  and  the  Court  or  Judge  must  appoint  a  time  for 

19— Vol.  II. 
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the  hearing;  notice  whereof  must  be  given  as  herein- 
before provided  for  an  original  petition  for  the  probate 
of  a  will. 

Note.— Stats.  1851,  p.  451,  Sec.  28;  1864,  p.  367,  Sec. 
3;  Estate  of  Daniel  Miller,  39  Cal.,  p.  554.  Judicial 
records,  what  are,  and  how  proved,  see  Sees.  1904-1907, 
post,  and  notes;  also,  "  authentication,'*  Appendix  in 
Vol.  II,  Political  Code,  and  notes.  Sec.  1913,  post, 
declares  the  efiect  of  a  judicial  record  of  a  sister  State 
to  be  the  same  here  as  in  the  State  where  it  was  made, 
but  with  certain  exceptions  and  requirements  to  give 
them  force.    And  this  section  is  one  of  the  methods. 

1324.  (§  29.)  If,  on  the  hearing,  it  appears  upon 
the  lace  of  the-  record  that  the  will  has  been  proved, 
allowed,  and  admitted  to  probate  in  any  other  of  the 
United  States,  or  in  any  foreign  country,  and  that  it  was 
executed  according  to  the  law  of  the  place  in  which  the 
same  was  made,  or  in  which  the  testator  was  at  the 
time  domiciled,  or  in  conformity  with  the  laws  of  this 
State,  it  must  be  admitted  to  probate,  and  have  the 
same  force  and  effect  as  a  will  first  admitted  to  probate 
in  this  State,  and  letters  testamentary  or  of  adminis- 
tration issued  thereon. 

Note.— Stats.  1851,  p.  451,  Sec.  29;  1864,  p.  368, 
Sec.  4.  This  section  is  in  consonance  with  subsequent: 
"  Sec.  1913.  The  effect  of  a  judicial  record  of  a  sister 
State  is  the  same  in  this  State  as  in  the  State  where  it  was 
made,  except  that  it  can  onl}"*  be  enforced  here  by  an 
action  or  special  proceeding;  and  except,  also,  that  the 
authority  of  a  guardian  or  committee,  or  of  an  execu- 
tor or  administrator,  does  not  extend  beyond  the  juris- 
diction of  the  Grovornment  under  which  he  was  invested 
with  his  authority.'' 


ARTICLE  IV. 


CON  TESTING  WILL  AFTER  PBOBATE. 

Section  1327.  The  probate  may  be  contested  within  one  year. 

1328.  Citation  to  be  issued  to  parties  interested. 

1329.  The  hearing  had  on  proof  of  service. 

1330.  Petitions  to  revoke  probate  of  will  tried  by  jury  or 

Court.    Judgment,  what. 
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Section  1381.  On  revocation  of  probate,  powers  of  executor,  etc., 

cease,  but  not  liable  for  acts  in  good  faith. 

1332.  Costs  and  expenses,  by  whom  paid. 

1333.  Probate,  when  conclusive.    One  year  after  removal  of 

disability  given  to  infants  and  others. 

1327.  (§  30.)     When  a  will  has  been  admitted  to  The 

^  '  ^      ^       probate 

probate,  any  person  interested  may,  at  any  time  within  ^JJ^g^ 
one  year  after  such  probate,  contest  the  same  or  the  yiar."*^"* 
validity  of  the  will.  For  that  purpose  he  must  file  in 
the  Court  in  which  the  will  was  proved  a  petition  in 
writing,  containing  his  allegations  against  the  validity 
of  the  will  or  against  the  sufficiency  of  the  proof,  and 
praying  that  the  probate  may  be  revoked. 

Note.— In  the  case  of  The  State  vs.  McGlynn,  20 
Cal.,  p.  272,  the  Court  considered  this,  together  with 
Sec.  1333,  post.  Here  the  validity  of  the  will  was 
attacked  for  fraud  and  forgery^  in  a  proceeding  in  the 
District  Court,  more  than  one  year  after  its  probate, 
and  the  Supreme  Court  held  the  probate  conclusive. — 
See  note  to  Sec.  1317,  ante.  For  effect  of  probate  on 
these  proceedings,  see  Collier  vs.  Idleys,  executors,  1 
Brad.,  p.  94;  Weir  vs.  Fitzgerald,  2  Brad.,  p.  42. 

1328.  (§  31.)     Upon  the  filing  of  the  petition,  a  citation  to 
citation  mast  be  issued  to  the  executors  of  the  will,  or  to  parties 

'  interested. 

to  the  administrators  with  the  will  annexed,  and  to  all 
the  leo^atees  mentioned  in  the  will  residino:  in  the 
State,  or  to  their  guardians,  if  any  of  them  are  minors, 
or  their  personal  representatives,  if  any  of  them  are 
dead,  requiring  them  to  appear  before  the  Court  on 
some  day  of  a  regular  term  therein  specified,  to  show 
cause  why  the  probate  of  the  will  should  not  be 
revoked. 

Note. — When  Court  to  appoint  attorney  to  represent 
interested  persons  absent  or  under  disability. — See  Sec. 
1718,  post.    Such  appearance  sufficient. — Id. 

1329.  (§  82.)     At  the  time  appointed  for  showing  Thj 
cause,  or  at  any  time  to  which  the  hearing  is  post-  had  on 
poned,  personal  service  of  the  citations  having  been  8«rvioe. 
made  upon  any  persons  named  therein,  the  Court  must 
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proceed  to  try  the  issues  of  fact  joined  in  the  same 
manner  as  in  an  original  contest  of  a  will. 

1330.  (§  33.)  In  all  cases  of  petitions  to  revoke 
the  probate  of  a  will,  wherein  the  original  probate  was 
granted  without  a  contest,  on  written  demand  of  either 
party,  filed  three  days  prior  to  the  hearing,  a  trial  by 
jury  must  be  had,  as  in  cases  of  the  contest  of  an 
original  petition  to  admit  a  will  to  probate.  K,  upon 
hearing  the  proofs  of  the  parties,  the  jury  shall  find, 
or,  if  no  jurj^  is  had,  the  Court  shall  decide,  that  the 
will  is  for  any  reason  invalid,  or  that  it  is  not  sufficiently 
proved  to  be  the  last  will  of  the  testator,  the  probate 
must  be  annulled  and  revoked. 

1331.  (§  84.)  Upon  the  revocation  being  made, 
the  powers  of  the  executor  or  administrator  with  the 
will  annexed,  must  cease;  but  such  executor  or  admin- 
istrator shall  not  be  liable  for  any  act  done  in  good 
faith  previous  to  the  revocation. 

1332.  (§  35.)  The  fees  and  expenses  must  be  paid 
by  the  party  contesting  the  validity  or  probate  of  the 
will,  if  the  will  in  probate  is  confirmed.  If  the  pro- 
bate is  revoked,  the  costs  must  be  paid  by  the  party 
who  resisted  the  revocation,  or  out  of  the  property  of 
the  decedent,  as  the  Court  directs. 

Note.— stats.  1861,  p.  630,  Sec.  12.  Under  the  stat- 
ute, prior  to  constitutional  amendment,  "issues  were 
framed  and  sent  to  the  District  Court  for  trial,  and  the 
costs  accrued  in  that  Court.  The  issues  "were  tried  by 
a  jury,  and  a  bill  of  costs  was  filed  immediately  alter 
the  rendition  of  the  verdict.  The  verdict  was  certified 
to  the  Probate  Court  on  the  80th  of  April,  1859,  and  on 
.  the  23d  of  May,  1859,  an  order  was  entered  admitting 
the  will  to  probate.  The  bill  of  costs  was  filed  in  that 
Court  on  the  16th  of  January,  1860,  and  the  judgment 
appealed  from  was  thereupon  rendered  for  the  amount. 
Our  opinion  was,  originally,  that  the  bill  of  costs  was 
not  filed  in  time.  "We  have  carefully  considered  the 
points  made  on  the  rehearing,  and  see  nothing  in  them 
inducing  a  conclusion  different  from  that  previously 
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attained.  Under  the  thirty-fifth  section  of  the  Act 
relatinpf  to  the  estates  of  deceased  persons  (this  section, 
1332,  of  the  Code),  the  Probate  Court  had  authi^rity  to 
tax  the  costs  to  the  unsuccessful  parties;  but  it  was 
necessary  that  they  should  be  claimed,  in  accordance 
with  the  pTX)visions  of  the  Practice  Act.  The  bill  of 
costs  should  have  been  filed  within  the  statutory  time, 
after  the  verdict  had  been  certified  to  the  Probate  Court, 
and  the  failure  in  that  respect  operated  as  a  waiver." — 
Abila  vs.  Padilla,  19  Cal.,  p.  390. 

1333.     (§  36.)     If  no  person,  within  one  year  after  Probate, 
the  probate  of  a  will,  contests  the  same,  or  the  validity  conciuaiye. 
thereof,  the  probate  of  the  will  ia  conclusive;  saving  One  year 
to  infants,  married  women,  and  persons  of  unsound  Jf^JJgJ*^' 
mind,  a  like  period  of  one  year  after  their  respective  Sfanta  wid 
disabilities  are  removed.  oikon. 

Note. — ^See  notes  to  Sees.  1317*and  1327,  ante. 


ARTICLE  V. 

PROBATE  OF  LOST  OR  DESTROYED  WILL. 

Section  1338.  Proof  of  loat  or  destroyed  will  to  be  taken. 

1339.  Must  have  been  in  existence  at  time  of  death. 

1340.  To  be  certified,  recorded,  and  letters  thereon  granted. 

1341.  Court  to  restrain  injurious  acts  of  executors  or  ad- 

ministrators during  proceedings  to  prove  lost  will. 

1338.  (§  37.)     Whenever  any  will  is  lost  or  de-  Proof  of 

lost  or 

stroyed,  the* Probate  Court  must  take  proof  of  the  dostroyod 

•'        '  ^  will  to  be 

execution  and  validity  thereof  and  establish  the  same,  *^®'*- 
notice  to  all  persons  interested  being  firat  given,  as 
prescribed  in  regard  to  proofs  of  wills  in  other  cases. 
All  the  testimony  given  must  be  reduced  to  writing, 
and  signed  by  the  witnesses. 

Note. — Evidence  of  contents  of  a  lost  or  destroyed 
instrument.— See  Sec.  1855,  post,  and  note  to  Subd.  1. 

1339.  (§  38.)     No  will  shall  be  proved  as  a  lost  or  Must  have 
destroyed  will,  unless  the  same  is  proved  to  have  been  existence 

•^  ^  at  time  of 

in  existence  at  the  time  of  the  death  of  the  testator,  ^«**^ 
or  is  shown  to  have  been  fii'audulently  destroyed  in 
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the  lifetime  of  the  testator,  nor  unless  its  provisions 
are  clearly  and  distinctly  proved  by  at  least  two 
credible  witnesses. 

Note.— See  Subd.  1,  Sec.  1855.  and  note,  post.  The 
will  alleged  to  be  lost  must  be  phown  to  have  had  an 
existence  at  the  death  of  the  testator.  If  it  is  traced 
to  his  possession,  and  cannot  be  found  after  his  decease, 
after  diligent  search  and  inquiry,  it  is  presumed  to  be 
destroyed  by  him,  with  the  intention  of  revocation. — 
Buckley  vs.  Kedmond,  2  Brad.,  p.  282;  see,  also,  Hol- 
land vs.  Ferris,  id.,  p.  834;  see  Civil  Code,  "Wills." 

1340.  (§  39.)  When  a  lost  will  is  established,  the 
provisions  thereof  must  be  distinctly  stated  and  certi- 
fied by  the  Probate  Judge,  under  his  hand  and  the 
seal  of  his  Court,  and  the  certificate,  together  with 
the  testimony  upon  which  it  is  founded,  must  be  filed 
and  recorded  as  other  wills  are  filed  and  recorded,  and 
letters  testamentary  or  of  administration  with  the  will 
annexed,  must  be  issued  thereon,  in  the  same  manner 
as  upon  wills  produced  and  duly  proved. 

Note.— Stats.  1851,  p.  452,  Sec.  39. 

1341.  (§40.)  If,  before  or  during  the  pendancy 
of  an  application  to  prove  a  lost  or  destroyed  will, 
letters  of  administmtion  are  granted  on  the  estate  of 
the  testator,  or  letters  testamentary  of  any  previous 
will  of  the  testator  are  granted,  the  Court  may  restrain 
the  administrators  or  executors,  so  appointed,  from 
any  acts  or  proceedings  which  would  be  injurious  to 
the  legatees  or  devisees  claiming  under  the  lost  or 
destroyed  will. 

Note.— Stats.  1851,  p.  452,  Sec.  40. 


ARTICLE  VI. 

THE  PROBATE  OF  NUNCUPATIVE  WILLS. 

Section  1344.  Nuncupative  wills,  when  and  how  admitted  to  probate. 

1345.  Additional  requirements  in  probate  of  nuncui>ative 

wills. 

1346.  Contests  and  appointments  to  conform  to  provisions  as 

to  other  wills. 
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1344.  (§  8.)     Nuncupative  wills  may  at  any  time,  lyuncnpa- 
within  six  months  after  the  testamentary  words  are  J**^"*°^ 
spoken  by  the  decedent,  be  admitted  to  probate,  on  J^probato. 
petition  and  notice  as  provided  in  Article  I,  Chapter 

n  of  this  Title.  The  petition,  in  addition  to  the  juris- 
dictional facts,  must  allege  that  the  testamentaiy  words 
or  the  subst^ince  thereof  were  reduced  to  writing 
within  thirty  days  after  they  were  spoken,  which  writ- 
ing must  accompany  the  petition. 

Note.— ^tats.  1850,  p.  178,  Sec.  8.  What  is  a  nun- 
cupative will,  see  Civil  .Code,  Vol.  I,  p.  360,  Sec.  1288, 
and  note;  requisites  of  such  will,  see  Civil  Code,  Sec. 
1189,  and  note;  proof  of.  Civil  Code,  Sec.  1290;  testa- 
mentary words  to  be  reduced  to  writing,  Civil  Code,  • 
Sec.  1291,  and  note. 

1345.  (§9.)     The  Probate  Court  must  not  receive  Additional 

^         '  require- 

or  entertain  a  petition  for  the  probate  of  a  nuncupa-  ments  in 

XT  f  r-       probate  of 

tive  will,  until  the  lapse  of  fourteen  days  from  the  Sv"  wfiii. 
death  of  the  testator,  nor  must  such  petition  at  any 
time  be  acted  on  unless  the  testamentary  words  are, 
or  their  substance  is,  reduced  to  writing  and  filed  with 
the  petition,  nor  until  the  surviving  husband,  or  wife 
(if  any),  and  all  other  persons  resident  in  the  State  or 
county,  interested  in  the  estate,  are  notified  as  herein- 
before provided. 

Note.— stats.  1850,  p.  178,  Sec.  9;  see  Civil  Code, 
Vol.  I,  p.  361,  Sec.  1291,  and  note. 

1346.  Contests  of  the  probate  of  nuncupative  wills  Contests 

and  ap-* 

and  appointments  of  executors  and  administrators  of  pointments 

*^  ^  to  conform 

the  estate  devised  thereby  must  be  had,  conducted,  JoM'Ssto 
and  made  as  hereinbefore  provided  in  cases  of  the  ®*^®'^*^^*- 
probate  of  written  wills. 

Note. — Olographic  Will. — No  special  provisions 
relating  to  olographic  wills  are  made  other  than  pro- 
vided in  Sees.  1309,  ante;  1929-1950,  post,  and  Sec.  1277, 
Civil  Code. 


*\ 
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CHAPTER  m. 

OF     EXECUTORS     AND     ADMINISTRATORS,     THEIR     LETTERS, 
BONDS,    REMOVALS,   AND   SUSPENSIONS. 

Article   I.  Letters    testamentary   and    of   administration, 

WITH    tub    will    annexed,     HOW     AND     TO    WHOM 
ISSUED. 

II.  Form  of  letters. 

III.  Letters   of   administration,   to   whom,    and    thb 

ORDER  IN  which  THEY  ARE  GRANTED. 

IV.  Petition   and   contest   for    letters,  and   action 

thereon. 
V.  Revocation  of' letters  and  proceedings  therefor. 
VI.  Oaths  and  bonds  of  executors  and  administrators. 
VII.  Special   administrators   and   their   powers   akd 

DUTIES. 

VIII.  "Wills   found   after    letters   of  administration 

GRANTED. 
IX.  DlSQlJALIFICATION    OF  JUDGES  AND  TRANSFERS  OF  AD- 
MINISTRATION^ 

X.  Removals  and  suspensions  in  certain  cases. 


ARTICLE  I. 

LETTERS  TESTAMENTARY  AND  OF  ADMINISTRATION,  WITH  THE  WILL 
ANNEXED,  HOW  AND  TO  WHOM  ISSUED. 

Section  1349.  To  whom  letters  on  proved  will  to  issue. 

1350.  Who  are  incompetent  us  executors  or  administrators. 

Letters  with  will  annexed  to  issue,  when. 

1351.  Interested  parties  may  Hie  objections. 

1352.  Unmarried  woman,  executrix  or  administratrix,  mar- 

rying, her  authority  ceases.    Married  woman  named 
may  be  executrix,  but  not  administratrix. 

1353.  Executor  of  an  executor. 

1354.  Letters  of  administration  durante  minore  <Btate, 

1355.  Acts  of  a  iK>rtion  of  executors  valid. 

1356.  Authority  of  administrators  with  will  annexed.    Let- 

ters, how  issued. 

To  whom         1349.     (§  41.)     The  Court  admitting  a  will  to  pro- 
proved  will  bate,  after  the  same  is  proved  and  allowed,  must  issue 

to  1S8U0,  . 

letters  thereon  to  the  pereons  named  therein  as  execu- 
tors, who  are  competent  to  discharge  the  trust,  who 
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must  appear  and  qualify,  unless  objection  is  made,  as 
provided  in  Section  1351. 

Note.— Stats.  1851,  p.  452,  Sec.  41.  Beckett  vs.  Sel- 
over  et  al.,  7  CaL,  p.  215.  "  Notice  of  application  for 
the  probate  of  the  will  is  required  by  Sec.  1303  (§  13), 
ante,  but  no  notice  is  required  specifically  of  application 
for  letters.  They  issue  as  a  consequence  of  the  probate 
of  the  will*'  to  the  executor  named  therein. — Will  of 
Warfleld,  22  Cal.,  p.  66.  **  We  are  not  aware  of  any 
provision  of  law  which  limits  the  period  within  which 
letters  of  administration  on  the  estates  of  deceased  per- 
sons may  be  granted." — Crockett,  J.,  in  the  case  of 
Healy  vs.  Buchanan,  34  Cal.,  p.  571.  Who  are  com- 
petent, see  Sec.  1365;  who  not,  Sees.  1369, 1370,  post, 
and  notes.  Though  not  named  as  such,  if  it  appears 
from  the  terms  of  the  will  that  the  testator  intended  to 
commit  the  execution  of  his  will  to  a  certain  person, 
such  person  is  entitled  to  be  appointed  executor. — See 
Sec.  1371,  Civil  Code,  p.  386,  Vol.  I.  No  person  has 
any  power  as  executor  until  he  qualifies,  except  to  pay 
fUneral  expenses  and  take  steps  to  preserve  the  estate. 
Id.,  Sec.  1373.  Where  the  judgment  of  the  Probate 
Court,  refusing  the  probate  of  a  will,  was  rendered  on 
a  petition,  as  well  for  letters  as  for  probate,  is  reversed 
by  the  Supreme  Court,  that  Court  will  not  direct  let- 
ters to  be  issued  on  the  prayer  of  the  petition  when  it 
appears  that  the  question  as  to  who  should  be  appointed 
administrator  with  the  will  annexed,  had  not  been 
reached  in  the  Court  below.— In  Re  Est.  of  Wood,  36 
Cal.,  p.  82. 

1350.  (§§  42,  65.)  No  person  is  competent  to  serve  who  are 
as  executor  who,  at  the  time  the  will  is  admitted  to  J|55i;JJo„ 
probate,  is:  ^^  '^,^^^ 

1.  Under  the  age  of  majority; 

2.  Convicted  of  an  infamous  crime; 

8.  Adjudged  bj  the  Court  incompetent  to  execute 
the  duties  of  the  trust  by  reason  of  drunkenness,  im- 
providence, or  want  of  understanding  or  integrity. 

If  the  sole  executor  or  all  the  executore  are  incom-  Letters, 

with  will 

petent,  or  renounce  or  fail  to  apply  for  lettera,  or  to  S"®*®k'*** 
appear  and  qualify,  letters  of  administmtion  with  the 
will  annexed  must  be  issued. 

20— Vol.  II. 


154  Code  of  Civil  Procedure. 

Note.— stilts.  1851,  pp.  453,  454,  Sees.  42,  45;  1861, 
p.  631,  Sees.  13, 18.    If  a  brother  is  the  surviving  part- 
ner, he  may  not  be  appointed. — Cornell  vs.  Gallaber, 
16  Cal.,  p.  367;  see  Sec.  1865,  post.    One  entitled  to 
administer  may  not  be  adjudged  incompetent  under  the 
third  subdivision.    In  Coope  vs.  Lowrre,  1  Barb.  Ch., 
p.  45,  under  a  similar  provision  it  was  held  that  the 
Surrogate  in  New  York  had  no  discretion  to  exclude 
one  entitled  to  administer  by  preference  under  the 
statute,  it  being  held  that  no  degree  of  legal  or  moral 
guilt  or  delinquency  was  sufficient  to  exclude  a  person 
from  the  administration  as  next  of  kin  in  the  cases 
preferred  by  the  statute,  unless  such  person  had  been 
actually  convicted  of  an  infamous  crime. — Subd.  2. 
In  this  case  adminit^tration  was  granted  to  one  proved 
to  be  dishonest  and  adjudged  guilty  of  crim.  con.,  and 
a  large  judgment  recovered  against  him.    This  prin- 
ciple was  affirmed  in  the  case  of  Harrison  vs.  McMa- 
hon,  1  Brad.,  p.  283,  where  one  charged  with  gambling, 
and  having  no  regular  business  other  than  gambling, 
was  granted  letters.    On  this  same  principle  in  the 
matter  of  the  Estate  of  Pacheco,  23  Cal.,  p.  480,  letters 
were  granted  to  one  of  great  age — who  could  neither 
read  nor  write — nor  well  understand  the  English  lan- 
guage, the  Court  holding  that  though  it  might  be  diffi- 
cult yet  the  discharge  of  the  duty  was  not  impossible, 
nor  was  the  statutory  want  of  understanding  thereby 
sufficiently  shown.— Est.  of  Pacheco,  28  Cal.,  p.  480; 
see  sequel  to  this  case.  Est.  Pacheco,  29  Cal.,  p.  226. 
Letters  properly  issued,  after  notice,  will  not  be  re- 
voked and  others  issued  on  request  of  one  entitled 
thereto  in  his  own  right,  to  a  person  whom  he  may 
designate.— Est.  of  Carr,  25  Cal.,  p.  586.    The  statute, 
by  Sees.  42,  48,  97,  and  178  (Code  Sees.  1350, 1856, 1428, 
and  1561),  in  express  terms  provides  for  the  execution 
of  the  will  of  the  testator  in  case  of  the  death,  failure 
to  act,  or  other  disability  of  the  executor  named  in  the 
will.— Kidwell  vs.  Brummagim,  32  Cal.,  p.  441.    Let- 
ters testamentary  or  of  administration  will  not  issue 
of  course  on  the  admission  of  a  will  to  probate;  this 
is  only  done  in  the  case  where  an  executor  is  named; 
the  admission  to  probate  is  based  on  certain  proofs,  the 
letters  are  issued  on  others  entirely  different,  though 
additional.    This  view  is  sustained  by  Est.  of  "Wood, 
36  Cal.,  p.  82. 

« 

1351.     (§  43.)     Any  person  interested  in  a  will 
may  file  objections  in  writing,  to  granting  letters  tes- 
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tamentary  to  the  persons  named  as  executora,  or  any  intorostod 
of  them;  and  the  objections  must  be  heard  and  de-  ™jjjgjj®ng 
termined  by  the  Court.    A  petition  may,  at  the  same 
time,  be  filed  for  letters  of  administration,  with  the 
will  annexed. 

Note.— Stats.  1851,  p.  453,  Sec.  43;  1861,  p.  631, 
Sec.  13.  Under  this  section  a  petition  for  letters  to  the 
party  objecting  may  be  filed  with  the  objections,  and 
the  two  applications,  as  also  the  objections,  be  heard 
and  determined  under  the  same  notice,  and  at  the  same 
time.  If  the  counter  petition  and  objections  are  filed 
on  the  day  set  for  hearing  the  first  application,  it  may 
be  postponed  to  the  day  fixed  for  the  hearing  of  the 
second  application,  and  the  whole  matter  heard  together 
and  determined. 

1352.     (§§  44,  56.)     When  an  unmarried  woman,  UDmarried 

^  -^  woman, 

appointed  executrix,  marries,  her  authority  is  extin-  Jr^^f^'J*. 
guished.  When  a  married  woman  is  named  as  exec-  Sa^fS^lni, 
utrix,  she  may  be  appointed  and  serve  in  eveiy  respect  it/ ceaaes.^ 

„  ,  Married 

as  a  leme  sole.  woman 

named 

Note.— Stats.  1851,  p.  453,  Sees.  44,  56;  1861,  p.  631,   may  be, 

executrix 
Sec.  15;  1865-6,  p.  765,  Sec.  2;  1870,  p.  637,  Sec.  1;  see   but  not    ' 

Act  of  Feh.  13th,  1872,  and  Sees.  1369  and  1370,  post,   ^^^^' 

and  notes;  see  Chapman  vs.  HoUister,  October  Term, 

1871.    In  Teschmacher  vs.  Thompson,  18  Cal.,  p.  20, 

it  was  held  that  the  executrix  marrying,  her  authority 

ceased.— Curtis  vs.  Sutton,  15  Cal.,  p.  259. 

1 363.     (§  45.)     No  executor  of  an  executor  shall,  Executor 

^  ^  of  an 

as  such,  be  authorized  to  administer  on  the  estate  of  ©xwator. 
the  first  testator,  but  on  the  death  of  the  sole  or  sur- 
viving executor  of  any  last  will,  letters  of  administra- 
tion with  the  will  annexed,  of  the  estate  of  the  first 
testator,  left  unadministered,  must  be  issued. 

NoTB.— Stats.  1851,  p.  453,  Sec.  45;  see  Sec.  1372, 
Civil  Code,  Vol,  I,  p.  386.  **An  authority  to  an  execu- 
tor to  appoint  an  executor  is  void."  By  Sec.  1371,  id: 
**  Where  it  appears  hy  the  terms  of  a  will  that  it  was 
the  intention  of  the  testator  to  commit  the  execution 
thereof,  and  the  administration  of  his  estate,  to  any 
person  as  executor,  such  person,  although  not  named 
executor,  is  entitled  to  letters  testamentary  in  like  man- 
ner as  if  he  had  heen  named  executor."     Bush  vs. 
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Lindsey,  July  Term,  1872:  "  Elizabeth  Keller  died, 
leaving  surviving  children,  but  bequeathing  all  her 
property  to  her  grandson,  who  was  appointed  her 
admini.vtrator.  After  coming  into  possession  of  some 
of  the  moneys  belonging  to  the  estate  he  died,  leaving 
the  estate  unsettled.  Subsequently  the  plaintiff,  as 
administrator  de  bonis  non  of  Mrs.  K*s  estate,  brought 
suit  in  the  District  Court  of  the  Sixth  Judicial  District 
against  the  administrator  of  the  grandson  to  enforce 
payment  of  a  claim  for  money  and  personal  property 
of  Mrs.  K's  estate,  which  had  been  received  by  the 
grandson.  The  plaintiff  had  judgment,  but  a  new  trial 
^as  granted.  On  appeal,  the  order  granting  the  new 
trial  is  reversed  and  the  cause  remanded."  The  fol- 
lowing points  were  decided  in  this  case: 

Probate  Practice— Cokstruction  of  Statute, 
While  the  Probate  Court  possesses  general  probate  juris- 
diction, it  is  not  authorized  by  the  Probate  Ajct  to  cite 
the  administrator  of  an  administrator  to  settle  the 
account  of  his  intestate  with  the  estate  of  which  he  was 
administrator. 

CoNSTRUCTIOy  OF  C0K8TITUTI0N.~SeC.  8  of  Art. 
YI  of  the  Constitution  requires  the  aid  of  a  statute  to 
affoid  the  Probate  Court  the  necessary  means  for  the 
exercise  of  this  jurisdiction. 

BiQHT  TO  Recover. — Those  who  are  interested  in 
such  an  estate  have  a  right  to  recover  from  the  admin- 
istrator the  money  and  property  remaining  in  his 
hands  which  belong  to  the  estate,  and  in  order  to  ascer- 
tain the  amount  of  such  money  and  property  an 
account  must  be  taken. 

Probate  Jurisdiction  of  District  Court. — In 
the  absence  of  the  necessary  statute,  the  jurisdiction  of 
such  cases  belongs  to  the  District  Court  as  a  branch  of 
its  equitable  jurisdiction. 

CoKSTRUCTiON  OF  WiLL.— The  omission  of  the  tes- 
tator to  mention  surviving  children  in  a  will  bequeath- 
ing all  the  testator's  property  to  a  grandchild,  does  not 
support  the  construction  that  the  mention  of  the  grand- 
child brought  the  children  to  the  recollection  of  the 
testator,  and  that  therefore  the  omission  to  provide  for 
the  childi'en  was  intentional. 

Letters  of         1364.     (§  46.)     Where  a  person  absent  from  the 
tration        State,  or  a  minor  is  named  executor — if  there  is  an- 

durante  ' 

atote?  other  executor  who  accepts  the  trust  and  qualifies — 
the  latter  may  have  letters  testamentary  and  adminis- 
ter the  estate  until  the  return  of  the  absentee  or  the 


Code  of  Civil  Procedure.  157 

majority  of  the  minor,  who  may  th^  be  ardmitted  as 
joint  executor.  If  there  is  no  other  executor,  letters 
of  administration,  with  the  will  annexed,  must  be 
granted;  but  the  Couil;  may,  in  its  discretion,  revoke 
them  on  the  return  of  the  absent  executor  or  the  arri- 
val of  the  minor  at  the  age  of  majority. 

NoTK.— See  notes  to  Sees.  1349, 1350,  ante. 

1355.     (§  47.)     When  all  the  executors  named  are  Acts  of  a^ 

^  '  portion  of 

not  appointed  by  the  Court,  those  appointed  have  the  ^JJ^"***" 
same  authority  to  perform  all  acts  and  discharge  the 
trust,  required  by  the  will,  as  effectually  for  every  pur- 
pose as  if  all  were  appointed  and  should  act  together; 
where  there  are  two  executors  or  administrators,  the 
act  of  one  alone  shall  be  effectual,  if  the  other  is  absent  . 
from  the  State,  or  laboring  under  any  legal  disability 
from  serving,  or  if  he  has  given  his  co-executor  or  co- 
administrator authority,  in  writing,  to  act  for  both; 
and  where  there  are  more  than  two  executors  or 
administrators,  the  act  of  a  majority  is  valid. 

Note.— stats.  1851,  p.  453,  Sec.  47;  1861,  p.  d31,  Sec. 
16.  In  accordance  with  the  decision  in  the  Estate  of  Pa- 
checo,  23  Cal.,  p.  480,  cited  in  note  to  Sec.  1350,  ante,  Bosa 
Pacheco  do  Sibrian  was  appointed  executor,  but  though 
Penniman  was  by  the  remittitur  of  the  Suprenae  Court 
to  be  appointed  co-executor,  the  Court  below  failed  to 
make  the  order  as  to  Penniman.  On  the  death  of  Bosa 
de  Sibrian,  Emeric  still  claimed  to  be  the  executor,  and 
the  case  again  found  its  way  to  the  Supreme  Court.— 
See  Estate  of  Pacheco,  29  Cal.,  p.  225.  The  Supreme 
Court  say:  "The  judgment  of  the  Supreme  Court  to 
which  we  have  referred,  was  the  law  of  the  case^  which 
the  Probate  Court  was  in  duty  bound  to  follow,  unless 
the  death  of  Bosa  Pacheco  so  changed  the  conditions 
on  which  it  was  founded  as  to  render  its  accomplish- 
ment impossible.  *  *  *  The  Court  decided  that 
both  Bosa  Pacheco  and  Penniman  were  entitled  to  be 
appointed  to  administer  upon  the  estate.  Notwith- 
standing the  death  of  Bosa  Pacheco,  we  do  not  perceive 
that  any  tenable  objection  could  be  made  to  carrying 
the  judgment  into  effect,  to  the  extent  that  it  could  be 
done  by  the  appointment  of  Penniman  in  accordance 
with  the  petition.    •    •    *    "VVo  think  the  direction  of 
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the  Supreme  Court  would  have  been  carried  into  effect 
substantially  had  the  order  applied  for,  after  the  remit- 
titur from  the  Supreme  Court  was  filed,  and  which  in 
the  first  instance  was  granted,  been  allowed  to  stand." 
Penniman  was  directed  to  be  re^rded  as  the  executor, 
and  the  proceedings  below  made  to  conform  to  the 
decision. 

Authority         1356.     (§§  48,  49.)     Administrators  with  the  will 

of  admin-  ^  ' 

with^ui     a,nnexed  have   the  same  authority  over  the  estates 
annexed,     ^hich  oxecutoFS  iiamod  ill  the  will  would  have,  and 

Letters,       their  acts  are  as  effectual  for  all  purposes.    Their  let- 
how  iBflued. 

ters  must  be  signed  by  the  Clerk  of  the  Court,  and 
bear  the  seal  thereof. 

Note.— Sees.  42, 48, 97,  and  178  of  the  Probate  Prac- 
tice Act;  Sees.  1350, 1356,  1426,  and  1561  of  this  Ck>de, 
considered  and  construed  in  the  case  of  Kid  well  vs. 
Brum)nagim,  32  Cal.,  p.  441. 


ARTICLE  II. 

70KM  OF  LKTTKR8. 

Section  1360.  Form  of  letters  testamentary. 

1361.  Form  of  letters  of  administration  with  the  will  an- 

nexed. 

1362.  Form  of  letters  of  administration. 

Form  of  1360.     (§  50.)     Letters  testamentary  must  be  sub- 

lottors  tos- 

umenury.   stautially  in  the  following  form:     State  of  California, 

County  of .     The  last-  will  of  A.  B.,  deceased,  a 

copy  of  which  is  hereto  annexed,  having  been  proved 
and  recorded  in  the  Probate  Court  of  the  County  of 

,  C.  D.,  who  is  named  therein,  is  hereby  appointed 

executor.     Witness,  G.  H.,  Clerk  of  the  Probate  Court 

of  the  County  of ,  with  the  seal  of  the  Court 

affixed,  the day  of ,  A.  D.  18 — .    (Seal).    By 

order  of  the  Court,  G.  H.,  Clerk. 

Note.— Stets.  1851,  p.  453,  Sec.  50. 

1361.  (§  51.)  Letters  of  administration  with  the 
will  annexed  must  be  substantially  in  the  following 
form:    State  of  Cahfomia,  County  of .    The  last 
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will  of  A.  B.,  deceased,  a  copy  of  whicU  is  hereto  Form  of 

'  '  ^•'  letters  of 

annexed,  having  been  proved  and  recorded  in  the  Pro-  ^^^^^0°"' 

bate  Court  of  the  County  of ,  and  there  being  no  Zv^^^ 

executor  named  in  the  will  (or  as  the  case  may  be),  *'*°®"^ 
C.  D.  is  hereby  appointed  administrator  with  the  will 
annexed.     Witness,  G.  H.,  Clerk  of  the  Probate  Court 

of  the  County  of  ,  with  the  seal  of  the  Court 

affixed,  the day  of ,  A.  D.  18—.    (Seal).    By 

order  of  the  Court,  G.  H.,  Clerk. 

Note.— stats.  1851,  p.  454,  Sec.  61. 

1362.     (§  71.)     Letters  of  administration  must  be  Formof^ 

^  '  letters  of 

signed  by  the  Clerk,  under  the  seal  of  the  Court,  and  J^atioa!*" 
substantially  in  the  following  form:    State  of  Califor- 
nia, County  of .     C.  1).  is  hereby  appointed  ad- 
ministrator of  the  estate  of  A.  B.,  deceased.     (Seal.) 
Witness,  G.  H.,  Clerk  of  the  Probate  Court  of  the 

County  of ,  with  the  seal  thereof  affixed,  the 

day  of ,  A.  D.  18 — .    By  order  of  the  Court,  G. 

H.,  Clerk. 

Note.— Stats.  1851,  p.  456,  Sec.  71. 


ARTICLE  III. 

LETTERS  OF  ADMINISTRATION,  TO  WHOM  AND  THE  ORDER  IN  WHICH 

THEY  ARE  GRANTED. 

SicCTiON  1365.  Order  of  persons  entitled  to  administer.    Partner  not 

to  administer. 

1366.  Preference  of  persons  equally  entitled. 

1367.  In  discretion  of  Court  to  appoint  administrator,  when. 

1368.  When  minor  entitled,  who  appointed  administrator. 

1369.  Who  are  incompetent  to  act  as  administrators. 

1370.  Married  woman  not  to  be  administratrix. 

1365.     (§  52.)     Administration  of  the  estate  of  a  Order  of 
person  dying  intestate  must  be  granted  to  some  one  or  entitled  to 
more  of  the  persons  hereinafter  mentioned,  and  they 
are  respectively  entitled  thereto  in  the  following  order: 

1.  The  surviving  husband  or  wife,  or  some  compe- 
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Same.         tent  person  whom  lie  or  she  may  request  to   have 
appointed; 

2.  The  children; 

3.  The  father  or  mother; 

4.  The  brothel's; 

5.  The  sisters; 

6.  The  grandchildren; 

7.  The  next  of  kin  entitled  to  share  in  the  distribu- 
tion of  the  estate; 

8.  The  creditor; 

9.  The  Public  Administrator; 

10.  Any  person  legally  competent. 

Partner  If  the  deccdcut  was  a  member  of  a  partnership  at 

not  to  ^  ^ 

administer,  the  time  of  his  decease,  the  surviving  partner  must  in 
no  case  be  appointed  administrator  of  his  estate. 

Note.— Stats.  1863-4,  p.  522,  Sec.  1. 

1.  Subd.  1. — Desertion,  ill  treatment,  or  agreed  sepa- 
ration will  not  deprive  one  of  this  statutoiy  right  to 
administer  (Altcma's  Case,  1  Ashm.,  p.  49),  nor  would 
a  divorce  from  bed  and  board  (Clark  vs.  Clark,  6  Watts 
&  Serg.,  p.  85);  but  under  our  Code  there  is  no  divorce 
of  this  kind.  Had- such  been  decreed  elsewhere,  it 
would  not  deprive  one  here  of  administration. 

2.  Subd.  2. — As  between  brothers,  the  one  having 
the  most  interest  preferred. — Moore  vs.  Moore,  1  Dev., 
N.  C,  p.  352. 

3.  /Sm6c?.  3.— See  Civil  Code,  "  Succession,"  Sec.  1386, 
and  note. 

4.  Subd,  4. — We  do  not  see  that  a  brother  might  not 
have  waived  his  right  of  administration,  as  well  as  any 
other  right,  in  favor  of  a  competent  person. — Estate  of 
Kichard  Kirtlan,  16  Cal.,  p.  165.  A  brother,  being 
partner  of  decedent  at  the  date  of  his  death,  is  disquali- 
fied.—Cornell  vs.  Gallaher,  16  Cal.,  p.  368;  see,  also, 
Estate  of  Pacheco,  23  Cal.,  p.  479.  As  between  broth- 
ers, the  one  having  the  most  interest  preferred. — Hoore 
vs.  Moore,  1  Dev.,  N.  C,  p.  352. 

6.  JSubd,  5.— See  Civil  Code,  Sec.  1386,  and  note. 

6.  Subd,  6.— See  Civil  Code,  Sec.  1886,  and  note. 

7.  Subd.  7. — Under  the  statute  regulating  estates  of 
deceased  persons,  the  seventh  classification  of  persons 
entitled  to  administer,  comprising  any  other  of  **  the 
next  of  kin  who  would  be  entitled  to  share  in  the  dis- 
tribution of  the  estate,"  must  be  construed  to  mean  the 
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next  of  kin  capable  of  inheriting,  or  who  would  be 
entitled  to  distribution  if  there  were  no  nearer  kindred. 
Anderson  V8«  Potter,  5  Cal.,  p.  64.  Next  of  kin,  of  ^ 
course,  means  next  after  those  praviously  in  this  section 
named,  as  held  in  Rogers  vs.  Noble,  before  Probate 
Court,  S.  P.,  1858;  see  "Succession,"  Vol.  I,  Civil 
Code,  pp.  895-7.  "  The  petition  states  that  the  appli- 
cant is  a  nephew  of  the  deceased,  and  a  nephew  is  one 
of  the  persons  entitled  to  letters." — Lucas  vs.  Todd,  28 
Cal.,  p.  186. 

8.  SuM,  8.~Estate  of  Boyle,  25  Cal.,  p.  615.  The 
creditor  entitled  over  the  Public  Administrator. 

9.  SulxL  9. — At  the  first  hearing  of  Beckett  vs.  Sclo- 
ver,  Hydenfeldt,  J.fheld  this  language:  **  It  is  deduced 
from  the  ^mework  of  our  various  statutes  concerning 
estates  and  Public  Administrators,  that  the  commission 
of  the  Public  Administrator,  as  a  public  officer,  stands 
in  the  place  of  letters  of  administration,  and  that  con- 

* 

sequently  it  is  unnecessary  to  Issue  them  in  order  to 
give  him  control  over  the  property  of  the  estates  which 
come  to  his  hands." — Beckett  vs.  Selover,  7  Cal.,  p. 
228.  On  reargument,  the  Court  proceeds  at  length  to 
discuss  the  rights  of  the  Public  Administrator  (see  Sec. 
1726,  post,  and  note),  Burnett,  J.,  Teny,  J,,  concurring, 
holding  **  that  there  must  be  a  judicial  grant  of  ad- 
ministration to  him  in  each  particular  case."  In  the 
matter  of  the  Estate  of  Hamilton,  34  Cal.,  p.  468,  the 
Court  say:  "  ^  Public  Administrator  of  the  City  and 
CawUy  of  San  Franci&eo  does  not,  by  virtue  of  his 
office,  acquire  the  right  to  administer  upon  any  particu- 
lar estate.  Like  all  other  persons  to  whom  letters  of 
administration  may  be  granted,  as  provided  in  the  fifty- 
second  section  of  the  Probate  Act,  he  can  take  upon 
himself  the  duties  of  an  administrator  of  a  given  estate 
only  by  virtue  of  a  special  grant  from  the  Probate 
Court,  made  upon  a  petition  filed  in  the  matter  of  such 
estate."— Stats.  1860,  p.  106;  Beckett  vs.  Selover,  7 
Cal.,  p.  216;  Rogers  vs.  Hoberlin,  11  Cal,,  p.  128.  As 
to  the  alleged  appointment  of  HoUub,  the  case  shows 
only  that  he  filed  a  petition  asking  for  it;  that  legal 
notice  of  his  application  was  given;  that  at  the  hearing 
the  usual  order,  as  provided  in  Sec.  62  of  the  Probate 
Act  (Code  Sec.  1375),  directing  that  letters  of  admin- 
istration be  issued  to  him  upon  his  qualifying,  as  pro- 
vided in  Sec.  72  (Code  Sec.  1387),  was  made;  that  on 
the  same  day  the  usual  order  appointing  appraisers 
was  made;  that  subsequently,  an  order  directing  the 


21_VoL.  II. 


162  CoDB  OF  Civil  Procedure. 

usual  notice  to  creditors  to  be  published  was  also  made; 
that  the  notice  was  in  fact  published  according  to  law, 
and  that  one  Patridge  subsequently  presented  a  claim 
against  the  estate,  which  was  allowed  by  Hollub,  and 
also  approved  by  the  Probate  Judge.  With  this  the 
showing  stops.  No  letters  of  administration  with  the 
oath  of  office  attached  is  shown,  nor  the  record  thereof, 
which  the  statute  required  to  be  made.  —  Sec.  72; 
(Code  Sec.  1387.)  On  the  contrary,  the  affidavit  of 
Hollub  himself  shows  that,  to  the  best  of  his  knowl- 
edge, he  never  took  the  oath  of  office,  and  that  no  let- 
ters were  ever  issued  to  him.  Does  this  show  a  grant  of 
administration  to  Hollub?  Clearly,  not.  The  order 
directing  letters  to  be  issued  to  him,  upon  his  qualify- 
ing in  the  manner  provided  in  Sec.  72,  was  only  one 
step  towards  his  appointment.  It  did  not,  of  itself, 
,  vest  him  with  the  office.    His  appointment  was  infieri^ 

until  he  had  qualified  and  received  his  letters. — Sec.  72; 
(Code  Sec.  1387.)  The  order,  as  the  statute  intends  all 
such  orders  shall  be,  was  conditional,  and  did  not  take 
effect,  because  the  condition  was  never  complied  with. 
The  order  of  the  Court,  in  such  cases,  does  not,  of  itself, 
under  our  statute,  constitute  the  grant  of  administra- 
tion, and  a  certified  copy  as  evidence  does  not,  as 
'  claimed  by  counsel  for  the  respondent,  establish  the 

official  capacity  of  an  administrator  in  a  collateral  pro- 
ceeding. Under  our  statute  an  administrator  would 
have  to  establish  his  official  character,  if  denied,  by 
the  production  of  his  letters  with  the  oath  of  office  an- 
nexed, or  a  certifi<^d  copy  of  the  record  thereof,  which 
the  statute  requires  to  be  made. — Sec.  72;  (Code  Sec. 
1387.)  The  mode  of  procedure  provided  by  our  statute 
diflfers  from  that  disclosed  in  the  cases  of  Elden  vs. 
Keddell,  8  East.,  p.  187,  and  Davis  vs.  Williams,  13 
East.,  p.  232,  upon  which  respondent  relics.  In  each 
of  these  cases,  the  order  of  the  Court  recited  that  the 
administrator  had  been  first  sworn  to  duly  administer." 
Matter  of  Estate  of  Hamilton,  34  Cal.,  p.  468;  see  Sec. 
1727,  post,  and  note.  This  opinion  is  cited  at  length, 
not  to  show  that  Public  Administrators  in  all  cases 
must,  in  the  first  instance,  take  out  letters  of  adminis- 
tration, but  as  in  San  Francisco  (Stats.  1860,  p.  105),  the 
Public  Adnjinistrator  was  left  to  take  out  letters  as 
other  parties,  it  is  to  show,  in  brief,  the  requirements 
as  to  all  other  applicants  for  letters.  -Under  the  Act 
of  1860,  cited  supra,  it  was  expressly  provided  tha^  he 
might  administer  upon  an  estate  by  virtue  of  his  office, 
without  specially  obtaining  letters;  but  by  Sec.  1727, 
post,  though  he  may  take  charge  of  an  estate  pHmarily 
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without  letters^  he  must  proceed  to  obtain  them  imme- 
diately thereafter,  as  others  are  required,  and  this  case 
of  Hamilton  then  applies.  It  was  held  that  there  is  no 
right  of  succession  by  one  Public  Administrator  to 
administer  estates  already  commenced  by  his  predeces- 
sor in  office. — See  Rogers  vs.  Hoberlin,  11  Cal.,  p.  128; 
see,  also,  Est.  of  Boyd,  25  Cal.,  p.  515.  Creditor  en- 
titled over  the  Public  Administrator. 

10.  Subd,  10.— See  Sec.  1350  (?  42),  ante,  and  note. 

11.  Oenkrally. — See  Sec.  1350,  ante,  and  note;  also, 
Sec.  1386,  and  note.  Civil  Code. 

1366.  (§  53.)     Of  several   persons   claiming  and  Proforence 

of  persons 

equally  entitled  to  administer,  males  must  be   pre-  ©quaUy 
ferred  to  females,  and  relatives  of  the  whole  to  those 
of  the  half  blood. 

Note.— Stats.  1851,  p.  454,  Sec.  53.  Those  of  the 
whole  and  half  blood  inherit  equally,  except,  etc. — Sec. 
1394,  Civil  Code. 

1367.  (§  54.)    When  there  are   several  pei*sons  indiscro- 
equally  entitled  to  the  administration,  the  Court  may  Court  to 
grant  letters  to  one  or  more  of  them*,  and  when  a  J^au?°""    ' 
creditor  is  claiming  letters  the  Court  may,  in  its  dis-  ^^^'^' 
cretion,  at  the  request  of  another  creditor,  grant  let- 
ters to  any  other  person  legally  competent. 

Note.— Stats.  1851,  p.  454,  Sec.  54;  1863-4,  p.  368, 
Sec.  5. 

1368.  (§  57.)     If  any  person  entitled  to  adminis-  When* 

minor 

tration  is  a  minor,  letters  must  be  granted  to  his  or  entitled, 

'  ^  who 

her  guardian,  or  any  other  person  entitled  to  letters  of  tS^/nf^ 
administration,  in  the  discretion  of  the  Court.  *'*^'' 

Note.— stats.  1851,  p.  454,  Sec.  57;  1870,  p.  637,  Sec.  2. 

1369.  (§  55.)     No  person  is  competent  to  serve  as  whoaro 

incompe- 

administrator  or  administratrix  who,  when  appointed,  tent  to  act 

'  *  *  '    aa  admm- 

;  g .  istratora. 

1.  Under  the  age  of  majority; 

2.  Convicted  of  an  infamous  crime; 

8.  Adjudged  by  the  Court  incompetent  to  execute 
the  duties  of  the  trust  by  reason  of  drunkenness,  im- 
providence, or  want  of  understanding  or  integrity. 
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woman 
not  to  be 
adminis- 
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Note. — See  Sec.  1350,  nnte,  and  note.  Coope  vs. 
Lowrre,  1  Barb.  Ch.,  p.  45;  Estate  of  Pacheco,  23  Cal., 
p.  480;  id.,  29  Cal.,  p.  226.  The  matter  of  improvi- 
dence is  disioussed  in  Harrison  vs.  McMahon,  1  Brad., 
p.  283,  and  held  that  the  bare  fact  of  applicant  beings  a 
gambler  does  not  exclude  him,  though  he  had  no  other 
business. 

1370.  (§  56.)  A  mamed  woman  must  not  be  ap- 
pointed administratrix.  When  an  unmarried  woman 
appointed  administratrix  marries,  her  authority  is 
extinguished. 

Note.— -Stats.  1872,  p.  M,  makes  the  same  declara- 
tion. See  Chapman  vs.  Hollister  (No.  2,747),  Oct. 
Term,  1871  (filed  Dec.  2d,  1871),  cited  in  note  to  Sec. 
1411,  post. 


Applica* 
tion,  how 
made. 


ARTICLE  IV. 

PETITION  FOB  LETTERS,  AND  ACTION  THEEEON. 

Section  1371.  Applications,  how  made. 
1372.  When  granted. 
3373.  Notice  of  application. 

1374.  Contesting  applications. 

1375.  Hearing  of  application. 

1376.  Evidence  of  notice. 

1377.  Grant  to  any  applicant. 

1378.  What  proofs  must  be  made  before  granting  letters  of 

administration. 

1379.  Letters  may  be  granted  to  others  than  those  entitled. 

1371.  (§  58.)  Petitions  for  letters  of  administra- 
tion must  be  in  writing,  signed  by  the  applicant  or  his 
counsel,  and  filed  with  the  Clerk  of  the  Court,  stating 
the  facts  essential  to  give  the  Court  jurisdiction  of  the 
case,  and  when  known  to  the  applicant,  he  must  state 
the  names,  ages,  and  residence  of  the  heirs  of  the 
decedent,  and  the  value  and  character  of  the  property. 
If  the  jurisdictional  facts  existed,  but  are  not  fully  set 
forth  in  the  petition,  and  are  afterwards  proved  in  the 
course  of  administration,  the  decree  or  order  of  admin- 
istration and  subsequent  proceedings  are  not  void  on 
account  of  such  want  of  jurisdictional  averments. 
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Note.— Stats.  1851,  p.  454,  Sec.  58;  1861,  p.  631,  Sec. 
19.  Facts  to  give  the  Ck>urt  jurisdiction  are  the  death 
of  the  intestate,  and  his  residence  at  the  time  must  be 
stated  and  proved.  If  they  are  not  in  /act  as  alleged 
to  be,  the  proceedings  are  not  binding  on  those  not 
actually  before  the  Court.— Beckett  vs.  Selover,  7  Cal., 
p.  233;  Haynes  vs.  Meeks,  10  C!il.,  p.  116.  The  Court 
must  hear  testimony,  if  offered,  tending  to  show  that 
decedent  was  not  a  resident  of  the  county. — Beckett  vs. 
Selover,  supra.  Proceedings  ought  not  to  be  trans- 
ferred to  another  county  to  advance  the  interest  of  heirs 
and  others  interested  in  and  representing  the  estate. — 
Estate  of  Scott,  15  Cal.,  p.  220.  A  petition  "  To  the 
honorable,  the  Judge  of  the  Probate  Court  of  the  County 
of  Santa  Clara,  State  of  California,  etc.  The  petition 
of  Moses  Shellenberger,  of  Monterey,  etc.,  that  Dr. 
John  Towusend,  late  a  resident  of  the  county  aforesaid, 
died  in  said  county,*'  etc.,  being  objected  to  that  it  does 
not  show  that  decedent  was  a  resident  of  Santa  Clara 
County  at  time  of  his  death,  the  Supreme  Court  held 
that  the  objection  was  not  sustained  by  the  record. — 
Townsend  vs.  Gordon,  19  Cal.,  pp.  201-206.  **  It  would 
be  well  to  state  in  the  petition  all  the  facts  upon  which 
petitioner  relies  to  entitle  him  to  letters  in  preference  to 
others;''  but  those  which  are  not  jurisdictional  are  not 
necessarily  essential.— Lucas  vs.  Todd,  28  Cal.,  p.  186. 
It  would  seem  that  a  Public  Administrator  must  peti- 
tion for  letters,  as  otbers. — Estate  of  Hamilton,  34  Cal., 
p.  468.  Executor  will  not  bo  necessarily  appointed  on 
the  probate  of  a  will,  but  on  other  proofs. — Estate  of 
Wood,  36  Cal.,  p.  82. 


1372.  (§  59.)     Letters  of  administration  may  be  when 

granted. 

granted  at  a  regular  term  of  the  Court,  or  at  a  special 
term  appointed  by  the  Judge  for  the  hearing  of  the 
application. 

Note.— Stats.  1851,  p.  454,  Sec.  59. 

1373.  (§60.)     When  a  petition  praying  for  lettera  Notice  of 
of  administration  is  jBled,  the  Clerk  must  give  notice 
thereof  by  causing  notices  to  be  posted  in  at  least  three 
public  places  in  the  county,  one  of  which  must  be  at 

the  place  where  the  Court  is  held,  containing  the  name 
of  the  decedent,  the  name  of  the  applicant,  and  the 
term  of  the  Court  at  which  the  application  will  be 
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Contesting 
application* 


Hearing  of 
application 


Eridenee 
of  notice. 


heard.    Such  notice  must  be  given  at  least  ten  days 
before  the  hearing. 

Note.— Stats.  1851,  p.  454,  Sec.  60.  See  Beckett  vs. 
Selover,  cited  in  note  to  Sec.  1376,  post.  Giving  the 
notice  is  necessary  to  give  jurisdiction;  but  if  it  is  tn 
fact  given,  and  the  proof  only  is  defective^  it  may  be 
cured  by  filing  additional  affidavit,  nunc  pro  tunc, 

1374.  (§  61.)  Any  person  interested  may  contest 
the  petition,  by  filing  written  opposition  thereto,  on 
the  ground  of  the  incompetency  of  the  applicant,  or 
may  assert  his  own  rights  to  the  administration  and 
pray  that  letters  be  issued  to  himself.  In  the  latter 
case  the  contestant  must  file  a  petition  and  give  the 
notice  required  for  an  original  petition,  and  the  Court 
must  hear  the  two  petitions  together. 

Note.— Stats.  1851,  p.  455,  Sec.  61;  1861,  p.  631,  Sec. 
20.  Under  a  petition  for  letters,  by  a  nephew,  others 
who  are  entitled  to  be  preferred  may  appear  (under  this 
section)  and  contest  the  application  or  assert  their  own 
rights. — Lucas  vs.  Todd,  28  Cal.,  p.  186.  Competency, 
and  incompetency. — See  Sec.  1350,  and  note,  ante; 
also.  Sees.  1352, 1356,  ante. 

1 375.  (§  62.)  On  the  hearing,  it  being  first  proved 
that  notice  has  been  given  as  herein  required,  the 
Court  must  hear  the  allegations  and  proofs  of  the  par- 
ties, and  order  the  issuing  of  letters  of  administration 
to  the  party  best  entitled  thereto. 

Note. — Stats.  1851,  p.  455,  Sec.  62;  see  Becjcett  vs. 
Selover;  Estate  of  Pacheco,  and  others  cited  in  notes 
preceding  Sees.  1373,  1376,  and  notes,  post. 

1376.  (§  63.)  An  entry  in  the  minutes  of  the 
Court,  that  the  required  proof  was  made  and  notice 
given,  shall  be  conclusive  evidence  of  the  fact  of  such 
notice. 

Note.— Stats.  1851,  p.  455,  Sec.  63.  That  our  stat- 
ute intended,  not  only  that  the  jurisdictional  facts 
should  actually  exist,  but  that  proper  notice  should 
then  be  given  to  bring  the  parties  before  the  Court, 
in  order  to  give  it  jurisdiction,  would  seem  to  be 
clear  from  its  own  language,  which  is  exceedingly 
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simple  and  precise.    The  statute  prescribes  what  facts 

the  petition  and  notice  shall  contain,  and  the  manner 

of  giving  notice,  and  the  time;  and  then,  in  Sec.  63 

(this  Sec.,  1376),  specifies  how  an  entry  may  be  made  in 

the  minutes,  so  as  to  be  **  conclusive  evidence  of  the  ^ 

fact  of  such  notice." — Beckett  vs.  Selover,  7  Cal.,  p.  337. 

1377.  (x§  64.)     Letters  of  administration  must  be  Grant 

^  '  to  any 

granted  to  any  applicant,  though  it  appeal's  that  there  applicant, 
are  other  persons  having  better  rights  to  the  adminis- 
tration, when  such  persons  fiiil  to  appear  and  claim 
the  issuing  of  letters  to  themselves. 

NoTK. — Stats.  1851,  p.  455,  Sec.  64.  Consult  the 
case  of  Kirtlan,  16  Cal.,  p.  164,  as  to  the  rights  of  per- 
son to  letters.  At  the  time  of  the  respondent's  petition 
no  one  had  applied  for  administration.  The  respondent 
might,  therefore,  as  well  apply  as  any  other  person. 
If,  after  notice,  no  one  contested  or  claimed  the  office 
in  priority  to  him,  the  Court  might  appoint  him,  sub- 
ject to  the  right  of  the  person  in  priority,  as  given  in 
Sec.  67  (Code  Sec.  1383,  post).  The  brother  had  a 
right  to  contest  or  not,  and  he  seems  to  have  waived 
the  right. 

1378.  (§  65.)     Before  letters  of  administration  are  What 

^  '  ,  proofs  muU 

granted  on  the  estate  of  any  person  who  is  represented  gl^^^® 
to  have  died  intestate,  the  fact  of  his  dying  intestate  fetSfsof 
must  be  proved  by  the  testimony  of  the  applicant  or  trauSST 
others;  and  the  Court  may  also  examine  any  other 
person  concerning  the  time,  place,  and  manner  of  his 
death,  the  place  of  his  residence  at  the  time,  the  value 
and  character  of  his  property,  and  whether  or  not  the 
decedent  left  any  will,  and  may  compel  any  person  to 
attend  as  a  witness  for  that  purpose. 

NOTB.— Stats.  1851,  p.  455,  Sec.  66;  1861,  p.  631,  Sec. 
21.  See  note  to  Sec.  1376,  ante,  as  to  jurbdictional 
&cts;  also.  Sec.  1373,  ante. 

1370.     (§  66.)     Administration  may  be  granted  to  Letters 
one  or  more  competent  persons,  although  not  entitled  granted 
to  the  same,  at  the  written  request  of  the  person  ^mgie^*® 
entitled,  filed  in  the  Court.    When  the  person  entitled 
is  a  non-resident  of  the  State,  affidavits  or  depositions, 
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Same.  taken  ex  parte  before  any  officer  authorized  by  the 
laws  of  this  State  to  take  acknowledgments  and  ad- 
minister oaths  out  of  this  State,  may  be  received  as 
^  primary  evidence  of  the  identity  of  the  party,  if  free 
from  suspicion,  and  the  fact  is  established  to  the  satis- 
faction of  the  Court. 

Note.— Stats.  1851,  p.  455,  Sec.  66;  1861,  p.  631,  Sec 
22.  Even  other  persons  (under  Sec.  1374,  ante),  '*  not 
entitled,"  may  be  "competent,"  and  letters  may  "be 
granted  to  such  person  on  **  request  of  the  person 
entitled.'.'  The  request  must  be  in  writing;  but  it  is 
not  stated  that  it  must  he  contained  in  the  petition. — 
Lucas  vs.  Todd,  28  Cal.,  p.  186.  It  is  sufficient  if 
presented  in  writing  when  the  petition  is  heard. — ^Id. 
The  object  of  this  section  was  to  enable  those  who  were 
entitled  to  administer,  and  felt  themselves  inoomi>etent 
to  discharge  the  duties,  to  name  some  one  more  com- 
petent.— Est.  of  Kirtlan,  16  Cal.,  p.  161.  This  does 
not  restrict  the  powers  of  appointment  contained  in 
Sec.  1365,  ante.— Id.,  £st.  of  Carr,  25  Cal.,  p.  585; 
Lucas  vs.  Todd,  28  Cal.,  p.  184. 


ARTICLE  V. 

RXYOCATIOK  OF  LETTERS  AKD  PK0CBEDIKG8  THEUEFOB. 

Section  1383.  Revocation  of  letters  of  administration. 

1384.  When  petition  filed,  citation  to  issue. 

1385.  Hearing  of  petition  lor  revocation. 

1386.  Prior  rights  of  relatives  entitles  them  to  revoke  prior 

letters. 

Revocation       1383.    (§  67.)    When  letters  of  administration  have 

of  letters  of  ^  ,  ••  -•  .    - 

adminifl-  been  granted  to  any  person  other  than  the  surviving 
husband  or  wife,  child,  father,  mother,  brother,  or  sis- 
ter of  the  intestate,  any  one  of  them  may  obtain  the 
revocation  of  the  letters  and  be  entitled  to  the  admin- 
istration, by  presenting  to  the  Probate  Court  a  petition 
praying  the  revocation,  and  that  lettere  of  administra- 
tion may  be  issued  to  him. 

•  Note.— Stats.  1851,  p.  456,  Sec.  67;  1870,  p.  400,  Sec. 
1;  Estate  of  Pacheco,  23  Cal.,  p.  478,  and  the  cases  there 
cited;  also,  Estate  of  Carr,  25  Cal.,  p.  585,  where  it  ia 
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held  that  the  right  to  have  the  letters  revoked  and  others 
issued  is  a  personal  right,  and  cannot  be  transferred; 
that  is  to  say,  letters  will  not  in  such  case  be  issued  to  a 
stranger  designated  by  one  of  those  herein  named  as 
entitled  to  administration.  The  "sister"  was  added 
since  the  decision  in  the  case  of  Carr,  supra.  See  note 
to  Sec.  Io50,  ante.  "  The  only  parties  who  are  author- 
ized to  obtain  the  revocation,  under  this  seiption,  are  the 
wife,  child,  father,  mother,  or  brother  of  the  intestate; 
and  such  persons  are  only  authorized  to  have  the  letters 
revoked  by  presenting  a  petition  *  praying  the  revoca- 
tion, and  that  letters  of  administration  may  be  issued 
to  him  or  Aer,'  and  not  to  parties  not  entitled  to  ad- 
minister, otherwise  than  by  the  reqyest  of  such  par- 
ties praying  the  revocation."— Estate  of  Carr,  25  CaU, 
p.  586.  In  this  case  Mrs.  Bolton  was  the  sister  of 
decedent,  Hark  Bolton  the  brother,  and  the  Public 
Administrator  had  the  estate.  At  that  time  the  origi- 
nal section  did  not  contain  the  word  "sister,"  which 
appears  in  the  text.  Mark  Bolton  had  been  adjudged 
incompetent,  and  though  letters  were  awarded  to  Bol- 
ton he  failed  to  give  bond,  and  consented  to  the  Public 
Administmtor  receiving  the  estate;  all  these  parties 
then  requested  the  revocation  of  the  Public  Adminis- 
trator's authority,  and  the  granting  of  letters  to  Ben- 
nett and  Addison,  whom  they  named  therefor.  The 
Court  below  denied  their  prayer,  and  the  Supreme 
Court,  in  the  above  opinion,  sustained  the  order  of  the 
Court  below.  See,  also.  Estate  of  Pacheoo,  23  Cal., 
p.  479. 

1384.     (§  68.)     When  such  petition  is  filed,  the  When 

^  '  ,  petition 

Clerk  must  issue  a  citation  to  the  administrator  to  fii«d» 

citation 

appear  and  answer  the  same  on  some  day  of  a  regular  *®  "^®" 
term  of  the  Court,  or  a  special  term  appointed  by  the 
Court  or  Judge  for  the  hearing  thereof. 

NoTS.r-Stat6.  1851,  p.  455,  Sec.  68;   1861,  p.  633, 
Sec.  23. 

1885.     (§  69.)    At  the  time  appointed,  the  citation  Hearing  of 

^  ^  rr  >  petition  for 

having  been  duly  served  and  returned,  the  Court  must  revocaUoa. 
proceed  to  hear  the  allegations  and  proofs  of  the  par- 
ties; and  if  the  right  of  the  applicant  is  established, 
and  he  is  competent,  letters  of  administration  must  be 
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granted  to  him,  and  the  letters  of  the  former  adminis- 
trator revoked. 

Note.— -Stats.  1851,  p.  455,  Sec.  69.  See  Estate  of 
Facheco,  23  Cal.,  p.  480;  and  Estate  of  Can*,  cited  at 
length  in  note  to  Sec.  1383,  ante. 

Prior riifhts  1386.  (§  70.)  The  surviving  husband  or  wife, 
them  to  when  letters  of  administration  have  been  granted  to  a 
child,  father,  brother,  or  sister  of  the  intestate;  or 
any  of  such  relatives,  when  letters  have  been  granted 
to  any  mother  of  them,  may  assert  his  prior  right,  and 
obtain  letters  of  administration,  and  have  the  letters 
before  granted  revoked  in  the  manner  prescribed  in 
the  three  preceding  sections. 

Note.— Stats.  1851,  p.  455,  Sec.  70;  1870,  p.  400, 
Sec.  2. 


revoke 

{»rior 
etten. 


ARTICLE  VI. 

OATHS  AND  BOND  OF  SXECUTOSS  AND  ADMINI8TBAT0B8. 

Section  1387.  Administrator  or  executor  to  take  oath.    Letters  and 

bond  to  be  recorded. 

1388.  Bond  of  Administrators,  form  and  requirements  of.     • 

1389.  Additional  bonds,  when  required. 
1890.  Conditions  of  bonds. 

1391.  Each  or  more  than  one  administrator  to  i^ve  separate 

bonds. 

1392.  Several  recoveries  may  be  had  on  same  bond. 

1393.  Bonds,  and    justification    of  sureties   on.    Must  be 

approved. 

1394.  Citation  and  requirements  of  Judge  on  deficient  bond. 

Additional  security. 

1395.  Right  ceases,  when. 

1396.  W^hen  bond  may  be  dispensed  with. 

1397.  Petition  showing  failing  sureties  and  asking  for  further 

bonds. 

1398.  Citation  to  executor,  etc.,  to  show  cause  against  such 

application. 

1399.  Further  security  may  be  ordered. 

1400.  Neglecting  to  obey  order. 

1401 .  Suspending  powers  of  executor,  etc. 

1402.  Further  %ecurity  ordered  without  application  of  party 

in  interest. 
1408.  Belease  of  sureties. 
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Section  1404.  New  sureties. 

1405.  Neglect  to  give  new  sureties  forfeits  letters. 

1406.  Applications  to  be  determined  out  of  term  time. 

1387.  (§  72.)  Before  letters  testamentary  or  of  Adminia- 
administration  are  issued  to  the  executor  or  adminis-  S^*JJ2k.*° 
trator,  he  must  take  and  subscribe  an  oath  before  some 
officer  authorized  to  administer  oaths,  that  he  will 
perform,  according  to  law,  the  duties  of  executor  or 
administrator,  which  oath  must  be  attached  to  the 
letters.    All  letters  testamentary  and  of  administra-  Letters  and 

•^  bond  to  be 

tion  issued  to,  and  all  bonds  executed  by  executors  or  '^^'ded. 
administrators,  with    the  affidavits    and    certificates 
thereon,  must  be  forthwith  recorded  by  the  Clerk  of 
the  Court  having  jurisdiction  of  the  estates,  in  books 
to  be  kept  by  him  in  his  office  for  that  purpose.  • 

NoTB.— Stets.  1851,  p.  456,  Sec.  72;  1863,  p.  23,  Sec.  1. 
"Sister**  was  inserted  in  the  Code,  and  "or  her" 
omitted,  because  the  masculine  includes  the  feminine, 
and  this  surplusage  is,  therefore,  frequently  omitted. — 
See  Subd.  12,  Sec.  17,  ante.  Letters  are  but  evidence 
of  authority.  If  the  records  show  his  appointment,  he 
may  act  without  them. — Hosey  vs.  Brasher,  8  Port, 
Ala.,  p.  559;  but  see  case  of  Hamilton,  cited  at  length 
under  Subd.  9,  Sec.  1365,  ante.  It  was  held  in  Slade 
vs.  Washburn,  3  Ired.,  N.  C,  p.  557,  that  general 
letters,  pending  proceedings  to  probate  a  will,  are  void; 
but  see  Sec.  1411,  post. 

1388.  (§  78.)     Every  person  to  whom  letters  tes-  Bond  of 

^  '  *^  Adminis- 

tamentary  or  of  administration  are  directed  to  issue,  ^JJJJ^^^^ 
must,  before  receiving  them,  execute  a  bond  to  the  mJntsof. 
State  of  California,  with  two  or  more  sufficient  sure- 
ties, to  be  approved  by  the  Probate  Judge.  In  form, 
the  bond  must  be  joint  and  several,  and  the  penalty 
must  not  be  less  than  twice  the  value  of  the  personal 
property,  and  twice  the  probable  value  of  the  annual 
rents,  profits,  and  issues  of  the  real  property  belong- 
ing to  the  estate,  which  values  must  be  ascertained  by 
the  Probate  Judge,  by  examining  on  oath  the  party 
applying,  and  any  other  persons. 
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Additional 
bonds, 
when 
requirod. 


^OTE.— Stats.  186a-4,  p.  368,  Sec.  6.  It  was  held  in 
Spencer  vs.  Cahoon,  4  Dev.,  N.  C,  p.  225,  that  a  blank 
bond,  bein;if  signed  by  the  administrator  and  his  sure- 
ties, did  not  make  void  his  letters  after  he  had  qualified, 
but  his  acts  were  held  to  be  valid.  On  an  appeal  by 
the  administrator,  the  Supreme  Court  will  not  review 
the  action  of  the  Probate  Court  in  fixing  the  amount  of 
his  bond.— Lucas  vs.  Todd,  28  Cal.,  p.  182;  Estate  of 
Hamilton,  34  Cal.,  p.  468,  cited  in  note  to  Subd.  9,  Sec. 
1365,  ante. 

1380.  (§  73.)  The  ProbJite  Judge  must  require 
an  additional  bond  whenever  the  sale  of  any  real 
estate  belonging  to  an  estate  is  ordered  by  him ;  but 
no  such  additional  bond  must  be  required  when  it  sat- 
isfactorily appears  to  the  Court  that  the  penalty  of  the 
bond  given  before  receiving  letters,  or  of  any  bond 
given  in  place  thereof  is  equal  to  twice  the  value  of 
the  personal  property  remaining  in,  or  that  will  come 
into,  the  possession  of  the  executor  or  administrator, 
including  the  annual  rents,  profits,  and  issues  of  real 
estate,  and  twice  the  probable  amount  to  be  realized 
on  the  sale  of  the  real  estate  ordered  to  be  sold. 

NoTE.-^tats.  1851,  p.  456,  Sec.  73;  1863^4,  p.  368, 
Sec.  6. 


Conditions 
of  bonds. 


1 390.  (§  73.)  The  bond  must  be  conditioned  that 
the  executor  or  administrator  shall  fiiithfully  execute 
the  duties  of  the  trust  according  to  law. 

NoTJE.— stats.  1851,  p.  456,  Sec.  73;  1863-4,  p.  368, 
Sec.  6.  In  the  case  of  Lucas  vs.  Todd,  28  Cal.,  p.  187, 
ft  was  held  to  be  unnecessary  whether  the  Probate 
Court  was  the  proper  custodian  of  tlie  bond  or  not,  so 
long  as  the  plaintiff  had  the  instrument  and  brought 
suit  on  it.  And  in  the  case  of  Wilson  vs.  Hernandez, 
5  Cal.  p.  443,  it  was  held  that  it  was  no  breach  of  the 
bond  for  an  outgoing  administrator  to  refuse  to  pay 
assets  of  the  estate  into  Court,  since  the  Court  is  not 
a  fiscal  agent.  One  to  whom  letters  are  ordered  neg- 
lecting to  give  bond,  they  may  be  issued  to  another 
entitled. — Harrison  vs.  McMahon,  1  Brad.,  p.  283;  this 
simply  comports  with  Sec.  1395,  post.  See  **  Custodian 
of  Bond,"  Sec.  957.  Pol.  Code;  id.,  Sees.  950,  951. 
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1301.     (§  74.)     When  two  or  more   persons  are  Each  or 

^  ''  '■  more  than 

appointed   executors  or  administrators,  the  Probate  fg^®J^™^°" 
Judge  must  require  and  take  a  separate  bond  from  ^^^ato 
each  of  them.  ^""^ 

Note.— stats.  1851,  p.  456,  Sec.  74. 


same  bond. 


1392.     (§  76.)     The  bond  shall  not  be  void  upon  Sererai, 

^  '  *  rocoven 

the  first  recovery,  but  may  be  sued  and  recovered  upon  g^jjj*® 
from  time  to  time,  by  any  person  aggrieved,  in  his  own 
name,  until  the  whole  penalty  is  exhausted. 

Note.— State.  1851,  p.  456,  Sec.  75.  By  Sec.  981  of 
the  Political  Code,  the  provisions  of  the  Article  thereof 
be^nning  with  Sec.  947,  and  ending  with  Sec.  085, 
"Bonds  of  Officers,"  apply  as  well  to  the  bonds  of 
executors,  administrators,  and  receivers.  The  text 
here  corresponds  with  Sec.  962,  Pol.  Code. 

1893.     (§  76.)     In  all  cases  where  bonds  or  under-  Bonds,  and 

^  *  justitica- 

takings  are  required  to  be  given,  under  this  Title,  the  Jjj^g^  ^ 
sureties  must  justify  thereon  in  the  same  manner  and 
in  like  amounts  as  required  by  Section  1057  of  this 
Code,  and  the  certificate  thereof  must  be  attached  to, 
and  filed  and  recorded  with  the  bond  or  undertaking. 
All  such  bonds  and  undertakings  must  be  approved  by  Must  be 

o  rr  J    approved. 

the  Probate  Judge  before  being  filed  or  recorded. 

Note.— Stats.  1851,  p.  456,  Sec.  76;  1863-4,  p.  371, 
Sec.  7.  The  Commission  endeavored  to  make  the 
requirements,  in  giving  bonds  under  this  Code,  as  to 
matters  of  form,  sureties,  and  justification,  the  same  in 
all  cases,  in  accordance  with  a  suggestion  of  Judge 
Beardon,  of  the  Fourteenth  District.  See  Sees..  047- 
%5,  Political  Code,  which  apply  to  bonds  under  this 
section.  See  Sec.  955,  Political  Cod^,  on  the  subject  of 
*' Justification  of  Sureties." 

1 304.     (§  76.)     Before  the  Probate  Judge  approves  ^:)itetion 
any  bond  required  under  this  Title,  he  niay  of  his  own  JJJ^|J^^ 
motion,  or  at  any  time  after  the  approval  of  such  bond,  de^wSnt" 
upon  the  motion  of  any  person  interested  in  the  estate,  ^^^ 
supported  by  affidavit  that  any  one  or  all  of  such  sure- 
ties are  not  worth  as  much  as  they  have  justified  to, 
order  a  citation  to  issue,  requiring  such  sureties  to 
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appear  before  him,  at  a  certain  time  and  place,  to  tes- 
tify touching  their  property  and  its  value;  and  the 
Judge  must,  at  the  time  such  citation  is  issued,  cause 
a  notice  to  be  issued  to  the  executor  or  administrator, 
requiring  his  appearance  at  the  return  of  the  citation. 
Upon  the  return  of  the  citation,  the  Judge  may  swear 
the  sureties,  and  such  witnesses  as  may  be  produced, 
touching  the  property  of  such  sureties  and  its  value; 
Additional  and  if,  upon  such  investigation,  the  Judge  is  satisfied 
that  the  bond  is  insufficient,  he  may  require  sufficient 
additional  security,  within  such  time  as  may  be  reason- 
able, not  less  than  five  days. 

Note.— Stats.  1851,  p.  456,  Sec.  76;  1855,  p.  300,  Sec. 
3.    See,  also.  Sees.  964,  965,  966,  967,  Political  Code. 
Article  IX  (bonds  of  officers)  of  Chapter  VII,  Title  I, 
•  Part  III  of  the  Political  Code,  is  applicable  to  bonds 
'  of  executors,  and  by  Sec.  981,  "the  provisions  of  this 

Article  apply  to  the  bonds  of  executors,  administra- 
tors, and  guardians." 


Rtffht 

cea.so8, 

when. 


When  bond 
may  be 
dispensed 
wit 


^ 


1395.  (§  76.)  If  suflS.cient  security  is  not  given 
within  the  time  fixed  hy  the  Judge's  order,  the  right 
of  such  executor  or  administrator  to  the  administra- 
tion shall  cease,  and  the  person  next  entitled  to  the 
administration  on  the  estate,  who  will  execute  a  suffi- 
cient bond,  must  be  appointed  to  the  admiuistration. 

NoTE.— Stats.  1851,  p.  456,  Sec.  76;  1855,  p.  800,  Sec. 
4.  See  note  to  Sec.  1390,  ante.  In  the  Estate  of  Carr, 
25  Cal.,  p.  586,  one  to  whom  letters  were  granted 
declared  himself  unable  to  p^ive  the  bond,  and  waived 
his  right.  See  Sec.  964,  Political  Code.  See  Chapman 
vs.  Hollister,  cited  in  note  to  Sec.  1411,  post. 

1396.  (§  77.)  When  it  is  expressly  provided  in 
the  will  of  a  testator,  that  no  bond  is  required  of  the 
executor,  lettera  testamentary  may  issue  and  sales  of 
real  estate  be  made  and  confirmed  without  any  bond 
being  given;  but  an  executor  to  whom  letters  are 
issued  without  bond,  may,  at  any  time  afterward  (when 
it  appears  from  any  cause  necessary  or  proper),  be 
required  to  file  a  bond  as  in  other  cases. 
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Note.— Stats.  1851,  p.  456,  Sec.  77.  For  obvious 
reasons,  notwithstandinfj^  a  will  contains  a  provision 
exempting  the  named  executor  from  giving  bond,  no 
letters  should  issue  till  the  bond  is  given.  This  section 
would  have  been  made  to  conform  to  this  idea,  were  it 
not  for  the  last  clause,  which  authorizes  the  Court,  in 
certain  contingencies,  to  require  a  bond  of  an  executor, 
who  is  exempt  therefrom  by  the  terms  of  the  will. 
The  provision  authorizes  bonds  to  be  required  in  all 
necessary  cases,  and  is  sufficient. 

1397.  {§  78.)     Any  person  interested  in  an  estate  Petition 

^  '  *^    ^  showing 

may,  by  verified  petition,  represent  to  the  Probate  J*^^*^*g 
Judge  that  the  sureties  of  the  executor  or  administra-  foA^rthef 
tor  thereof  have  become  or  are  becoming  insolvent,  or     °  * 
that  they  have  removed  or  are  about  to  remove  from 
the  State,  or  that  from  any  other  cause  the  bond  is 
insufficient,  and  ask  that  further  security'be  required. 

NoTB. — Stats.  1851,  p.  457,  Sec.  78.  See  proceedings 
in  such  cases.  Sees.  964,  965,  Political  Code.  Force  of 
original  bond. — Id.,  Sec.  966.  Liability  of  principal 
and  sureties. — Id.,  Sec.  967. 

1 398.  (§  79.)     If  the  Probate  Judge  is  satisfied  Citation  to 

^  ^         ^  *^  executor, 

that  the  matter  requires  investigation,  a  citation  must  JJow^ause 
be  issued  to  the  executor  or  administrator,  requiring  JSJh°appU- 
him  to  appear,  at  a  time  and  place  to  be  therein  speci-  ******"• 
fied,  to  show  cause  why  he  should  not  give  further 
security.    The  citation  must  be  served  personally  on 
the  executor  or  administrator,  at  least  five  days  before 
the  return  day.    If  he  has  absconded,  or  cannot  be 
found,  it  may  be  served  by  leaving  a  copy  of  it  at  his 
last  place  of  residence,  or  by  such  publication  as  the 
Court  or  Judge  may  order. 

Note.— Stats.  1851,  p.  457,  Sec.  79;  Sec.  964,  Politi- 
cal Code. 

1309.     (§  80.)     On  the  return  of  the  citation,  or  at  Further 

^  security 

such  other  time  as  the  Judge  may  appoint,  he  must  ™J^^| 
proceed  to  hear  the  proofs  and  allegations  of  the  par- 
ties.    If  it  satisfactorily  appears  that  the  security  is, 
from  any  cause,  insufficient,  he  may  make  an  order 
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requiring  the  executor  or  administrator  to  give  furtlier 
security,  or  to  file  a  new  bond  in  the  usual  form  within 
a  reasonable  time,  not  less  than  five  days. 

Note.— Stats.  1851,  p.  457,  Sec.  80;    see  Sec.  964, 
Political  Code. 

Neglecting        1400.     (§  81.)     If  the  executor  or  administrator 

to  obey 

order.  neglects  to  comply  with  the  order  within  the  time  pre- 
scribed, the  Judge  must,  by  order,  revoke  his  letters, 
and  his  authority  must  thereupon  cease. 

Note.— Stats.  1851,  p.  457,  Sec.  81;   see  Sec.  964, 
Political  Code. 

Suspending       1401.     (§  82.)     When  a  petition  is  presented  pray- 

powers  of 

ewcuior,  ing  that  an  executor  or  administrator  be  required  to 
give  further  security,  or  to  give  bond,  where,  by  the 
terms  of  the*  will,  no  bond  was  originally  required,  and 
it  is  alleged,  on  oath,  that  the  executor  or  adminis- 
trator is  wasting  the  jjroperty  of  the  estate,  the  Judge 
may,  by  order,  suspend  his  powers  until  the  matter 
can  be  heard  and  determined. 

Note.— stats.  1851,  p.  457,  Sec.  82;   see  Sec.  1396, 
ante,  and  note. 

Further  1402.     (§  83.)     When  it  comes  to  his  knowledge 

security 

OTdered       that  the  bond  of  any  executor  or  administrator  is,  from 

oFparty  in   ^^J  causc,  insufficient,  the  Probate  Judge,  without  any 

interest      application,  must  cause  him  to  be  cited  to  appear  and 

show  cause  why  he  should  not  give  further  security, 

and  must  proceed  thereon  as  upon  the  application  of 

any  person  interested. 

Note.— Stats.  1851,  p.  457,  Sec.  83;  Sec.  964,  Politi- 
cal Code. 

Release  of        1403.     (§  84.)     When  a  surety  of  any  executor  or 

sureties.  ^  *f 

administrator  desires  to  be  released  from  responsibility 
on  account  of  future  acts,  he  may  make  application  to 
the  Probate  Court  or  Judge  for  relief.  The  Court  or 
Judge  must  cause  a  citation  to  the  executor  or  admin- 
istrator to  be  issued,  and  served  personally,  requiring 
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him  to  appear  at  a  time  and  place  to  be  therein  speci- 
fied, and  to  give  other  security.  If  he  has  absconded, 
left,  or  removed  fi*om  the  State,  or  if  he  cannot  be 
found  after  due  diligence  and  inquiry,  service  may  be 
made  as  provided  in  Section  1398. 

Note.— stats.  1861,  p.  634,  Sec.  26;  see  Sees.  972-975, 
Political  Code. 

1404.  (§  85.)     If  new  sureties  be  given  to  the  sat-  New 

SUFOUOB. 

isfection  of  the  Judge,  he  may  thereupon  make  an  order 
that  the  sureties  who  applied  for  relief  shill  not  be 
liable  on  their  bond  for  any  subsequent  act,  default,  or 
misconduct  of  the  executor  or  administrator. 

Note.— stats.  1851,  p.  457,  Sec.  85;  see  Sees.  970-976, 
Political  Code. 

■ 

1405.  (§  86.)     If  the  executor  or  administrator  Neglect  to 

give  new 

neglects  or  refuses  to  give  new  sureties,  to  the  satisfac-  JJ^^ftj* 
tion  of  the  Judge,  on  the  return  of  the  citation,  or  i®^*®"- 
within  such  reasonable  time  as  the  Judge  shall  allow, 
unless  the  surety  making  the  application  shall  consent 
to  a  longer  extension  of  time,  the  Court  or  Judge  must, 
by  order,  revoke  his  letters. 

Note.— Stats.  1851,  p.  457,  Sec.  86;  1861,  p.  634, 
Sec.  27;  see  Sees.  970-975,  Political  Code.  The  words 
"within  a  reasonable  time"  mean  "ten  days." — See 
id..  Sec.  975;  see  **  VacaAcy,  and  duty  of  the  Court  in," 
Sec.  1411  and  note,  post,  and  Chapman  vs.  Hollister, 
there  cited. 

1406.  (§  87.)     The  applications  authorized  by  the  Appiica- 
nine  preceding  sections  of  this  Chapter  may  be  heard  J®^®^^^^^ 
and  determined  out  of  term  time.    All  ordera  made  '^"®- 
therein  must  be  entered  upon  the  minutes  of  the. 
Court. 

Note. — Stats.  1851,  p.  458,  Sec.  87.  These  nine  pre- 
ceding sections  are  substantially  the  same  with  Sees. 
970-976,  Pol.  Code.  •  When  a  vacancy  exists  by  reason 
of  the  executrix  marrying,  it  by  no  means  follows  that 
the  heir  or  devisee  is  entitled  to  the  possession  of  the 
estate  while  there  is  an  unclosed  pending  administra- 

23— Vol.  II. 
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tion  temporarily  TRcant,  and  when  the  letters  of  the 
roarried  executrix  have  not  been  revoked  bj  the 
Court.  It  would  lead  to  jijeat  perplexity  if,  during  a 
temporaiy  vacancy,  the  heir  or  devisee  was  entitled  to 
possession,  and  authorized  to  maintain  ^ectment.  The 
Probate  Court  has  ample  power  to  protect  the  estate 
during  the  vacancy,  by  appointment  of  a  special  ad- 
ministrator.—-Chapman  vs.  Hollister  (No.  2747),  Oct. 
Term,  1871,  filed  Dec.  2, 1871. 


ARTICLE  VII. 

gPKCIJLL  JLDMIKIBTRATORB  AKD  THEIR  POW.VRB  AND  DUTI£S. 

Skction  1411.  special  administrator,  when  appointed. 

1412.  Spedial  letters  may  be  issued  out  of  term  time. 

1413.  Preference  given  to  persons  entitled  to  letters. 

1414.  Special  administrator  to^give  bond  and  take  oath. 

1415.  Duties  of  special  administrator. 

1416.  When  letters  testamentary  or  of  administration  are 

granted,  special  administrator's  powers  cease. 

1417.  Special  administrator  to  render  account. 

*5jjjr^  1411.     (§§  88,  95,  282.)     When  there  is  delay  in 

JJJ^*  granting  letters  testamentary  or  of  administration, 
from  any  cause,  or  when  such  letters  are  granted 
irregularly,  or  no  sufficient  bond  is  filed  as  required, 
or  when  no  application  is  made  for  such  letters,  or 
when  an  administrator  or  executor  dies,  or  is  sus- 
pended or  removed,  the  Probate  Judge  must  appoint 
a  special  administrator  to  collect  and  take  charge  of 
the  estate  of  the  decedent,  in  whatever  county  or 
counties  the  same  maj-  be  found,  and  to  exercise  such 
other  powers  as  may  be  necessary  for  the  preservation 
of  the  estate;  or  he  mav  direct  the  Public  Adminis- 
trator  of  his  county  to  take  charge  of  the  estate. 

NOTK.— stats.  1851,  p.  485,  Sec,  282;  1851,  p.  458, 
Sees.  88,  95;  1855,  p.  133,  Sec.  4;  1861,  p.  652,  Sec.  101. 
See  Beckett  vs.  Selovor,  7  Cal.,  p.  231,  where  the  effect 
of  this  section,  particularly  in  its  operation  upon  the 
Public  Administrator,  is  construed;  see,  also,  on  same 
point,  11  Cal.,  p.  12S,  Rogers  vs.  Hoberlin;  also,  Abel 
vs.  Love,  17  Cal.,  p.  238.  There  are  no  such  officers  as 
Administrators  dc  boni^  non  known  to  our  law.    They 
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are  special  and  general, — Haynes  vs.  Meeks,  20  Cal., 
p.  316,  where  this  subject  is  treated  at  length.  No 
notice  is  necessary  on  application  for  special  letters. — 
Will  of  Warfleld,  22  Cal.,  pp.  66,  67.  And  this  is  so 
when  a  will  is  admitted  to  probate. — See  Est.  Hamil- 
ton, M.  Cal.,  p.  468.  When  notice  is  necessaiy. — 
Chapman  vs.  Hollister,  October  Term,  1871. 

1412.  (§  89.)     The  appointment  may  be  made  out  Spociai 
of  term  time,  and  without  notice,  and  must  be  made  5VTf^«« 

'  '  out  of  term 

by  entiy  upon  the  minutes  of  the  Court,  specifying  ^™®- 
the  powers  to  be  exercised  by  the  administrator. 
Upon  such  order  being  entered,  and  after  the  person 
appointed  has  given  bond,  the  Clerk  must  issue  letters 
of  administration  to  such  person,  in  conformity  with 
the  order. 

Note.— Stats.  1851,  p.  458,  Sec.  89;  see  note  to  pre- 
ceding section.  What  Probate  Judge  may  do  out  of 
term  time,  see  Sec.  167,  ante,  and  note. 

1413.  (§  90.)     In  making  the  appointment  of  a  Preference 
special  administrator,  the  Probate  Judge  must  give  JJgJi^ 
preference  to  the  person  entitled  to  letters  testamen-  *<>i«"®^ 
tary  or  of  administration,   but  no  appeal  must  be 
allowed  from  the  appointment. 

NoTE.—Stats.  1851,  p.  458,  Sec.  90.  Order  of  prefer- 
ence, see  Sec.  1365,  and  note. 

1414.  (§  91.)     Before  any  letters  issue  to  any  spe-  SDooiai 

adminis- 

cial  administrator,  he  must  ffive  bond  in  such  sum  as  tratorto 
the  Probate  Judge  may  direct,  with  sureties  to  the  sat-  JJth.^*^^ 
is&ction  of  the  Judge,  conditioned  for  the  faithful  per- 
formance of  his  duties;   and  he  must  take  the  usual 
oath  and  have  the  same  indorsed  on  his  letters. 

Note.— stats.  1851,  p.  458,  Sec.  91.  See  Sec.  947,  et 
seq..  Political  Code,  for  "bond.*' 

1415.  (§  92.)     The  special  administrator  must  col-  Duties  of 

special 

lect  and  preserve  for  the  executor  or  administrator,  all  admini»- 

Uracor. 

the  goods,  chattels,  debts,  and  effects  of  the  decedent, 
all  incomes,  rents,  issues,  and  profits,  claims,  and  de- 
mands, of  the  estate;  must  take  the  charge  and  man- 
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Same. 


When 
letters  tes- 
tamentary 
or  of 
adminis- 
tration are 
granted, 
special 
adminis- 
trator's 
powers 
cease. 


Special 
adminis- 
trator to 
render 
account. 


agement  of,  enter  upon  and  preserve  from  damage, 
waste,  and  injury,  tLe  real  estate,  and  for  any  such 
and  all  necessary  purposes  may  commence  and  main- 
tain, or  defend,  suits  and  other  legal  proceedings,  as  an 
administrator;  he  may  sell  such  perishable  property  as 
the  Probate  Court  may  order  to  be  sold,  and  exercise 
such  other  powers  as  are  conferred  upon  him  by  his 
appointment,  but  in  no  case  is  he  liable  to  an  action 
by  any  creditor  on  a  claim  against  the  decedent. 

Note.— Stats.  1851,  p.  458,  Sec.  92;  1861,  p.  634,  Sec. 
28.  Rents  and  profits. — See  Abel  vs.  Love,  17  Cal.,  p. 
238. 

1416.  (§  93.)  When  letters  testamentary  or  of' 
administration  on  the  estate  of  the  decedent  have 
been  granted,  the  powers  of  the  special  administrator 
cease,  and  he  must  forthwith  deliver  to  the  executor 
or  administrator  all  the  property  and  effects  of  the 
decedent  in  his  hands;  and  the  executor  or  adminis- 
trator may  prosecute  to  final  judgment  any  suit  com- 
menced by  the  special  administrator. 

Note.— Stats.  1851,  p.  458,  Sec.  93. 

1417.  (§  94.)  The  special  administrator  must  ren- 
der an  account,  on  oath,  of  his  proceedings,  in  like 
manner  as  other  administrators  are  required  to  do. 

Note.— Stats.  1851,  p.  458,  Sec.  94.  Sec.  95  is  em- 
bodied in  Sec.  1411,  ante. 


AKTICLE  VIII. 

WILLS    FOUKD    AFTER    LETTER8  OF  ADMIlOfiTRATIOK  GRAKTEP,  AXP 

MISCELLANEOUS    PR0YISI0N8. 

Section  1423.  On  proof  of  will,  after  grant  of  letters  of  administra- 
tion, letters  revoked. 

1424.  Power  of  executor  in  such  a  case. 

1425.  Remaining  administrator  or  executor  to  continue  when 

his  colleagues  arc  disqualified. 

1426.  Who  to  act  when  all  acting  are  incompetent. 
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Suction  1427.  Executor  or  administrator  may  resign,  when.    Court 

to  appoint  successor.    Liability  of  outgoer. 

1428,  All  acts  of  executor,  etc.,  valid  until  his  power  is  re- 
•  Yoked. 

1429.  Transcript  of  Court  minutes  to  be  evidence. 

1423.  (§  98.)    If,  after  granting  letters  of  adminis-  On  ©roof  of 
tration  on  the  ground  of  intestacy,  a  will  of  the  decedent  feSew^Jf 
is  duly  proved  and  allowed  by  the  Coui-t,  the  letters  of  trlSonT 
administration  must  be  revoked,  and  the  power  of  the  rovoSd, 
administrator  ceases,  and  he  must  render  an  account 

of  his  administration  within  such  time  as  the  Court 
shall  direct. 

Note.— Stats.  1851,  p.  459,  Sec.  98;  Haynes  vs. 
Meeks,  20  Cal.,  p.  316.  The  accounting  must  be  made 
to  the  satisfaction  of  the  Court,  and  the  estate  turned 
over  to  the  newly  appointed  administrator  or  executor. 
It  would  be  error  to  direct  it  to  be  paid  into  Court. — 
AVilson  vs.  Hernandez,  5  Cal.,  p.  448.  See  powers  of 
Probate  Judge  at  chambers.  Sec.  167,  ante,  and  note. 

1424.  (§  99.)     In  such  case,  the  executor  or  the  Power  of 

^  executor  in 

administrator  with  the  will  annexed  is  entitled  to  BQchacaao. 
demand,  sue  for,  recover,  and  collect  all  the  rights, 
goods,  chattels,  debts,  and  effects  of  the  decedent 
remaining  unadministered,  and  may  prosecute  to  final 
judgment  any  suit  commenced  by  the  administrator 
before  the  revocation  of  his  letters  of  administration. 

Note.— Stats.  1851,  p,  459,  Sec.  99.  The  incoming 
administrator  entitled  to  recover  the  estate  from  the  one 
outgoing. — Wilson  vs.  Hernandez,  5  Cal.,  p.  443. 

1425.  (§  96.)     In  case  any  one  of  several  execu-  Remaining 

adminifl- 

tors  or  administrators,  to  whom  letters  are  granted,  tratoror 

'  ^  o  7    executor  to 

dies,  becomes  lunatic,  is  convicted  of  an  infamous  JJheiThfs 
crime,  or  otherwise  becomes  incapable  of  executing  are  dSf."^ 
the  trust;  or  in  case  the  letters  testamentary  or  of  ^^ 
administration  are  revoked  or  annulled,  with  respect 
to  any  one  executor  or  administrator,  the  remaining 
executor  or  administrator  must  proceed  to  complete 
the  execution  of  the  will  or  administration. 

Note.— Stats.  1851,  p.  459,  Sec.  96. 
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Who  to  act       1426.     (§  97.)     If  all  such  executors  or  adminis- 

when  all  ^ 

acting  are    tratoFs  die  OF  becomo  incapable,  or  the  power  and 
tent  authority  of  all  of  them  is  revoked,  the  Probate  Court 

must  issue  letters  of  administration  with  the  will 
annexed,  or  otherwise,  to  the  widow,  or  ne^jt  of  kin, 
or  others,  in  the  same  order  and  manner  as  is  directed 
in  relation  to  original  letters  of  administration.  The 
administrators  so  appointed  must  give  bond  in  the  like 
penalty,  with  like  sureties  and  conditions,  as  herein- 
before required  of  administrators,  and  shall  have  the 
like  power  and  authority. 

Note.— Stats.  1851,  p.  459,  Sec.  97. 

Executor  1427.      (§  100.)     Any   executor  or   administrator 

or  adminis-  .       '^ 

tratormay    may,  at  any  time,  by  writing,  filed  in  the  Probate 
when.         Court,  rcsigu  his  appointment,  having  first  settled  his 
accounts  and  delivered  up  all  the  estate  to  the  person 
whom  the  Court  shall  appoint  to  receive  the  same. 
Court  to      li^  however,  by  reason  of  any  delays  in  such  settle- 
fttooewor.     mcut  and  delivering  up  of  the  estate,  or  for  any  other 
cause,  the  circumstances  of  the  estate  or  the  rights  of 
those  interested  therein  require  it,  the  Court  may,  at 
any  time  before  settlement  of  accounts  and  delivering 
up  of  the  estate  is  completed,  revoke  the  letters  of 
such   executor  or  administrator,  and  appoint  in  his 
stead  an  administrator,  either  special  or  general,  in  the 
same  manner  as  is  directed  in  relation  to  original  let- 
ters of  administration.     The  liability  of  the  outgoing 
Liability  of  exccutor  or  administrator,  or  of  the  sureties  on  his 

outgoer. 

bond,  shall  not  be  in  any  manner  discharged,  released, 
or  aflfected,  by  such  appointment  or  resignation. 

NoTK.— stats.  1858,  p.  105,  Sec.  1.  "The  fair  infer- 
ence to  be  drawn  from  the  statute,  following  the 
ordinary  rules  of  construction,  is  that  the  pennission 
jpven  in  the  one  case  is  a  negative  upon  the  right  in  all 
others."  This  is  the  only  case  wherein  the  Probate 
Court  can  accept  the  resignation  of  the  administrator, 
and  it  is  not  unreasonable  to  suppose  that  the  Legisla- 
ture intended  to  cast  upon  those  who  voluntarily  took 
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upon  themselves  the  administration  of  an  estate  the 
burden  of  settling  the  same,  except  in  this  single  case. 
Haynes  vs.  Meeks,  10  Cal.,  p.  116.  On  reargument, 
the  Court  adhered  to  this  opinion.  Where  no  attempt 
at  removal  is  had,  any  resignation  other  than  here  pro- 
vided for  is  illegal  and  void. — Id.  See,  also,  Wilson 
vs.  Hernandez,  5  Cal.,  p.  443.  Another  must  be  ap- 
pointed on  the  resignation  of  an  administrator,  unless 
the  estate  is  fully  administered  and  ready  for  distribu- 
tion. Liabilities  on  bond  not  affected. — See  Sees.  964- 
966,  Political  Code. 

1428.  (§  101.)     All  acts  of  an  executor  or  admin-  au  acts  of 

^  '  exeoator, 

istrator,  as  such,  before  the  revocation  of  his  letters  ^^{{lYu^ 
testamentary  or  of  administration,  are  as  valid,  to  all  JJJokeS 
intents  and  purposes,  as  if  such  executor  or  admini^ 
trator  had  continued  lawfully  to  execute  the  duties  of 
his  trust. 

NoTK.— Stats.  1851,  p.  459,  Sec.  101. 

1429.  (§  102.)  A  transcript  from  the  minutes  of  Transcript 
the  Court,  showino:  the  appointment  of  any  person  as  minutes  to 
executor  or  administrator,  together  with  the  certificate 

of  the  Clerk,  under  his  hand  and  the  seal  of  his  Court, 
that  such  person  has  given  bond  and  been  qualified, 
and  that  letters  testamentary  or  of  administration  have 
been  issued  to  him  and  have  not  been  revoked,  shall 
have  the  same  effect  in  evidence  as  the  letters  them- 
selves. 


ARTICLE  IX. 

DIBQUALITICATION  OF  JUD0E9  AND  TRANSFERS  OF  ADMINISTRATORS. 

Section  1430.  When  Judge  not  to  act. 

1431.  Judge  being  disquali^ed,  proceedings  to  be  transferred, 

and  where. 

1432.  Transfer  not  to  change  right  to  administer.    Betrans- 

fer,  how  made.  * 

1433.  When  proceedings  to  be  returned  to  original  Court. ^ 

1430.     (§  103.)     No  Probate  Court  shall  admit  to  when 
probate  any  will,  or  grant  letters  testamentary  or  of  not  to  act 
administration,  in  any  case  where  the  Judge  thereof 
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Same.  is  iuterestod  as  next  of  kin  to  the  decedent,  or  as  a 
legatee  or  devisee  under  the  will,  or  when  he  is  named 
as  executor  or  trustee  in  the  will,  or  is  a  witness 
thereto,  or  is  in  any  other  manner  interested  or  di&- 
quaUfied  fi'om  acting. 

Note.— State.  1851|  p.  459,  Sec.  103;  1863-4,  p.  369, 
Sec.  9.  When  transferable,  see  Sec.  398,  ante,  for  the 
causes.  When  a  Judge  is  disquaU6od,  see  Sec.  170; 
McCauley  vs.  Weller,  12  Cal.,  p.  523.  Relationship. — 
People  vs.  De  la  Guerra,  24  Cal.,  p.  77.  The  Probate 
Judge  was  authorized,  by  power  of  attorney  from  per- 
sons claiming  to  be  heirs,  to  receive  their  portion  of  the 
estate,  and  by  letter,  offering  him  a  percentage  upon 
their  portion  on  settlement  and  distribution.  Held: 
that  he  was  interested  and  disqualified. — Estate  of 
White,  37  Cal.,  p.  192.  The  case  of  Oakley  vs.  Aspin- 
wall,  3  N.  Y.,  p.  547,  is  cited  as  sufficient  authority. 
The  Judge  can  only  change  the  venue,  or  arrange  the 
calendar;  he  cannot  decide  at  all. 

Jud^  1431.     (§  104.)     When  a  petition  is  filed  in  the 

beinftdis-  ^  ' 

^roceodhi  l^^obate  Court,  praying  for  admission  to  probate  of  a 
fSrred/and  ^^\  01'  ^ov  granting  letter  testamentary  or  of  adminis- 
where.!  tration,  or  when  proceedings  are  pending  in  the  Pro- 
bate Court  for  the  settlement  of  an  estate,  and  the 
presiding  Judge  of  the  Court  is  disqualified  to  act 
from  any  cause,  upon  his  own  or  the  motion  of  any 
person  interested  in  the  estate,  he  must  make  an  order 
transferring  the  proceeding  to  the  Probate  Court  of 
an  adjoining  county;  and  the  Clerk  of  the  Court 
ordering  the  transfer  must  tmnsmit,  to  the  Clerk  of 
the  Court  to  which  the  proceeding  is  ordered  to  be 
transferred,  a  certified  copy  of  the  order,  and  all  the 
papers  on  file  in  his  oflice  in  the  proceeding;  and 
thereafter  the  Probate  Court  to  which  the  proceeding 
is  transferred  shall  exercise  the  same  authority  and 
•  jurisdiction  over  the  estate,  and  all  matters  relating  to 
the  administration  thereof,  as  if  it  had  original  juris- 
diction of.  the  estate. 

Note.— Stats.  1851,  p.  460,  Sec.  104;  18G5-6,  p.  828, 
Sec.  1.    See  note  to  preceding  Bection.     Proceedings 
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in  Probate  CJourts  are  special  proceedings,  and  not 
actions.— Est.  of  Ch.  G.  Scott,  15  Cal.,  p.  221;  Est. 
of  White,  37  id.,  p.  192.  Where  Judge  is  sick  or 
interested,  the  Grovemor  may  direct  another  Judge  to 
hold  term,  or  portion  of  term,  for  him. — See  Sees.  161 
and  162,  ante,  and  notes.  Or  this  may  be  done  by 
consent  in  writing. — Id. 


riffht 
adminidter. 


1432.  (§  104.)  The  transfer  of  a  proceeding  from  J^f^^«^ 
one  Court  to  another,  as  provided  for  in  the  preceding  ^g^^ 
section,  shall  not  affect  the  right  of  any  person  to  let- 
ters testamentary  or  of  administration  on  the  estate 
transferred,  but  the  same  persons  are  entitled  to  letters 
testamentary  or  of  administration  on  the  estate  in  the 

order  hereinbefore  provided.     If,  before  the  adminis-  Retransfer, 

■^  '  how  made. 

tration  is  closed  of  any  estate  so  transferred,  as  herein 
provided,  another  person  is  elected  or  appointed,  and 
qualified,  as  Probate  Judge  of  the  county  wherein  such 
proceeding  was  originally  commenced,  who  is  not  dis- 
qualified to  act  in  the  settlement  of  the  estate,  and  the 
causes  for  which  the  proceeding  was  transferred  no 
longer  exist,  any  person  interested  in  the  estate  may 
have  the  proceeding  returned  to  the  Court  from  which 
it  was  originally  transferred,  l)y  filing  a  petition  setting 
forth  these  fects,  and  moving  the  Court  therefor. 

Note.— stats.  1851,  p.  460,  Sec.  104;  1865-6,  p.  329, 
Sec.  1;  see  note  to  preceding  section. 

1433.  (§  104.)'    On  hearino:  the  motion,  if  the  facts  when 

^  '  1  proceedings 

required  by  the  preceding  section  to  be  set  out  in  the  Jj^^^^^ 
petition  are  satisfactorily  shown,  and  it  further  appears  ^SSf*^*^ 
to  the  Court  that  th|3  convenience  of  parties  interested 
would  be  promoted  by  such  change,  the  Judge  must 
make  an  order  transferring  the  proceeding  back  to 
the  Probate  Court  where  it  was  originally  commenced; 
and  the  Clerk  of  the  Court  ordering  the  transfer  must 
transmit  to  the  Clerk  of  the  Court  in  which  the  pro- 
ceeding was  originally  commenced  a  certified  copy  of 
the  order,  and  all  the  original  papers  on  file  in  his  office 

24— Vol.  II. 
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in  the  proceeding;  and  the  Court  where  the  proceed- 
ing was  originally  commenced  shall  thereafter  have 
jurisdiction  and  power  to  make  all  necessary  orders 
and  decrees  to  close  up  the  administmtion  of  the  estate. 

NoTK.— gtats.  1851,  p.  460,  Sec.  104;  18C5-6,  p.  329, 
Sec.  1. 


ARTICLE  X. 

BEM0YAL8  AND  8U8PKN8I0K8  IK  CERTAIN  CA8EB. 

Section  1436.  Suspension  of  powers  of  executor. 

1437.  Executor  to  have  notice  of  his  suspension,  and  to  be 

cited  to  appear. 
1488.  Any  party  interested  may  appear  on  hearing. 

1439.  Notice  to  absconding  executors  and  administrators. 

1440.  May  compel  attendance. 

Suspension        1436.     (§  281.)     Whenever  the  Probate  Judffe  has 

of  powers  ^  '  ^ 

ofexeoutor.  rcason  to  bclievc,  from  his  own  knowledge  or  from 
credible  information,  that  any  executor  or  adminis- 
trator has  wasted,  embezzled,  or  mismanaged,  or  is 
about  to  waste  or  embezzle  the  property  of  the  estate 
committed  to  his  charge, 'or  has  committed  or  is  about 
to  commit  a  fraud  upon  the  estate,  or  is  incompetent 
to  act,  or  has  peraianently  removed  from  the  State,  or 
has  wrongfully  neglected  the  estate,  or  has  long  neg- 
lected to  perform  any  act  as  such  executor  or  adminis- 
trator, he  must,  by  an  order  entered  upon  the  minutes 
of  the  Court,  suspend  the  powers  of  such  executor  or 
administrator  until  the  matter  is  investigated. 

Note.— Stats.  1851,  p.  485,  Sec.  281;  1861,  p.  652, 
Sec.  100.  Sec.  282  (Stats.  1851,  p.  485)  is  embodied  in 
Sec.  1411,  and  omitted  here.  Speculative  and  unneces- 
sary litigation  is  wasting  the  estate. — Hicox  vs.  Gra- 
ham, 6  Cal.,  p.  169,  See  the  exercise  of  the  power  here 
conferred  upon  the  Probate  Court. — ^Dick's  £state  vs. 
Gerke,  6  Cal.,  p.  669.  "  With  the  exercise  of  this 
power,  so  necessary  to  the  protection  and  security  of 
estates,  an  appellate  Court  should  not  interfere,  unless 
it  be  clearly  shown  that  there  has  been  gross  abuse  of 
discretion." — Id.;  see  Sec.  1509,  post,  and  note.   Power 
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of  the  Court  recognized  in  Chapman  vs.  Hollister,  cited 
in  note  to  Sec.  1411 ,  ante.  When  there  is  no  question 
of  the  jurisdiction  of  the  Court,  and  the  heirs  and  all 
interested  are  served  with  notice,  and  present  or  repre- 
sented, the  action  of  the  Court  will  be  presumed  to  have 
been  properly  taken,  even  in  the  acceptance  of  a  resig- 
nation, and  this  will  be  so  in  regard  to  any  other  acts 
in  which  error  is  not  shown,  or  presented  on  appeal. — 
Haynes  vs.  Meeks,  10  Cal.,  pp.  116-119. 


DO- 


1437.  (§  288.)     When  such  suspension  is  made,  Exocntor 
notice  thereof  must  be  given  to  the  executor  or  admin-  Ji!;pen9^J3i, 
istrator,  and  he  must  be  cited  to  appear.and  show  cause  Sued*to** 
why  his  letters  should  not  be  revoked.    If  he  fail  to  ^^^^*^' 
appear  in  obedience  to  the  citation,  or,  if  appearing, 

the  Court  is  satisfied  that  there  exists  cause  for  his 
removal,  his  letters  must  be  revoked,  and  letters  of 
administration  granted  anew,  as  the  case  may  require. 

Note.— stats.  1851,  p.  485,  Sec.  283.  See  note  to 
section  preceding,  and  Chapman  vs.  Hollister,  there 
cited. 

1438.  (§  284.)     At  the  hearing,  any  person  inter-  Any  party 

iDtorostOQ 

ested  in  the  estate  may  appear  and  file  his  alleerations  may  appear 

,  ,  on  heanng. 

in  writing,  showing  that  the  executor  or  administrator 
should  be  removed;  to  which  the  executor  or  admin- 
istrator may  demur  or  answer,  as  hereinbefore  provided. 
The  issues  raised  must  be  heard  and  determined  by 
the  Court. 

Note.— stats.  1851,  p.  486,  Sec.  284. 

1439.  (§  285.)     If  the  executor  or  administrator  Notice  to 

absconding 

has  absconded  or  conceals  himself,  or  has  removed  or  executors 

'  and  admin- 

absented  himself  from  the  State,  notice  may  be  given  ^stra*®"- 
him  of  the  pendency  of  the  proceedings  by  publica- 
tion, in  such  manner  as  the  Court  may  direct,  and  the 
Court  may  proceed  upon  such  notice  as  if  the  citation 
had  been  personally  served. 

Note.— Stats.  1851,  p.  485,  Sec.  285;  1861,  p.  652, 
Sec.  102. 
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M^^^  1440.     (§  286.)     In  the  proceedings  authorized  by 

attendance,  the  preceding  sections  of  this  Article,  for  the  removal 
of  an  executor  or  administratoi',  the  Court  may  compel 
his  attendance  by  attachment,  and  may  compel  him  to 
answer  questions,  on  oath,  touching  his  administration, 
and,  upon  his  refusal  so  to  do,  may  commit  him  until 
he  obey,  or  may  revoke  his  letters,  or  both. 

Note.— SUts.  1851,  p.  485,  Sec.  286;  1861,  p.  652, 
•Sec.  103.  "What  powers  the  Court  may  exercise  in 
matters  over  which  jurisdiction  is  acquired,  see  Sec. 
187,  ante,  and  note. 


CHAPTER  IV. 

OP   THE   INVENTORY   AND   COLLECTION   OP   THE   EFFECTS    OF 

DECEDENTS. 

Article    I.  Inventory,  appraisement,   and   possession   of 

ESTATE. 

II.  Embezzlement  and  surrender  of  property  of 

ESTATE. 


AKTICLE  I. 

INVENTORY,  APPRAISEMENT,  AND  POSSESSION  OF  ESTATE. 

Section  144S.  Inventory  to  be  returned,  includinj^  the  homestead. 

1444.  Appraisement,  and  pay  of  appraisers. 

1445.  Oath  of  appraisers  and  inventory,  how  made. 

1446.  Inventory  to  account  for  moneys.    If  all  money,  no 

appraisement  necessary. 

1447.  Effect  of  naming  a  debtor  executor. 

1448.  Discharge  or  bequest  of  debt  against  executor. 

1449.  To  make  oath  to  inventory. 

1450.  Letters  may  be  revoked  for  neglect  of  administrator. 

1451.  Inventory  of  after  discovered  property. 

1452.  Administrator  and  executor  to  possess  real  and  per- 

sonal estate. 

1453.  Executor  or  administrator  to  deliver  real  estate  to  heiis 

or  devisees  at  the  end  of  ten  months,  unless  there  are 
debts  to  be  satisfied. 
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1443.     (§  105.)     Every  executor  or  administrator  inventory 
must  make  and  return  to  the  Court,  at  its  first  teim  [®*lf^?^^ 
after  his  appointment,  a  true  inventory  and  appraise-  homostead. 
ment  of  all  the  estate  of  the  decedent,  including  the 
homestead,  if  any,  which  has  come  to  his  possession 
or  knowledge. 

Note.— Stats.  1851,  p.  460,  Sec.  105.  Where  the  wiU 
gets  out  a  full  inventory  of  all  the  estate,  it  was  held 
not  to  render  proceedings  invalid  if  the  inventory  pro- 
vided for  by  this  section  is  not  filed.-*Pnnaud  vs.  Jones, 
.  1  Cal.,  p.  488.  By  Sec.  1383  of  tho.  Civil  Code  succes- 
sion is  deiined,  and  all  property,  both  real  and  personal, 
which  is  not  disposed  6f  by  the  owner  who  dies,  passes 
to  his  personal  representative,  in  trust,  for  the  purpose 
of  administration,  as  .therein  specified. — See  Sec.  1384, 
id.,  and  note.  The  administrator  is,  therefore,  a  neces- 
sary party  to  all  suits  affecting  the  estate. — Harwood  vs. 
May  re,  8  Cal.,  p.  580;  see  Sec.  1452,  post,  and  note;  see, 
also.  Sees.  1573  and  1574,  post,  and  notes;  see,  also, 
Mceks  vs.  Hahn,  20  Cal.,  p.  620.  The  possession  of  tho 
administrator  may  not  be  questioned. — Lucas  vs.  Todd, 
28  Cal.,  p.  182.  The  inventory  must  include  all  the 
estate,  whether  real  or  personal.  If  the  intestate  has 
received  money  for  goods,  etc.,  sold  on  commission,  it 
is  not  assets  of  the  estate,  but  belongs  to  the  consignor. 
Stanwood  vs.  Sage,  22  Cal.,  p.  616.  "When  may  be 
amended. — Thomson  v.s.  Thomson,  1  Brad.,  p.  24.  A 
debt  due  the  intestate  is  of  the  assets  of  the  estate,  and 
the  administrator  may  collect  it  by  action  to  the  use  of 
the  estate. — Qrattan  vs.  Wiggins,  23  Cal.,  p.  16,  Under 
Sec.  187,  ante,  the  Probate  Court  may  of  its  own  motion 
compel  the  return  of  an  inventory,  though  it  is  usual  to 
await  the  intervention  of  a  party  in  interest. — Thomson 
vs.  Thomson,  1  Brad.,  p.  24.  Any  failure  to  return 
inventory  of  property  found  in  possession  of  the  intes- 
tate should  be  no  detriment  to  the  claim  of  the  property 
by  the  estate. — Walker  vs.  Walker's  Administrators, 
25  6a.,  p.  76.  See,  also,  presumption  regarding  inven- 
tory arising  from  the  lapse  of  time. — Le  Roy  vs.  Bay- 
ard, 3  Brad.,  p.  228.  An  inventory  containing  property 
the  title  to  which  is  in  dispute,  ought  not  to  be  rejected. 
•  Gold's  Case,  Kirby*8  Conn.,  p.  100.  Must  account  for 
provisions  belonging  to  the  decedent,  and  inventory 
them. — Oris  wold  vs.  Chandler,  5  N.  H.,  p.  492.  Inven- 
tory may  be  corrected  (Montgomery  vs.  Dunning,  2 
Brad.,  p.  220;  Ames  vs.  Downing,  1  Brad.,  p.  321)  on 
the  accounting  only.    Lands  in  another  State  were  hot 
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inventory, 
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considered  assets,  in  Austin  vs.  Gage,  9  Mass.,  p.  395.  ' 
Property  directed  to  be  set  apart  for  the  family  use  not 
assets. — Kip  vs.  Public  Administrator,  2  Brad.,  p.  258. 
The  possession  of  or  possessory  right  to  public  lands 
constitute  assets. — G rover  vs.  Hawley,  5  Cal.,  p.  485. 
Specific  personal  property  held  in  trust  does  not  consti- 
tute assets.— Johnson  vs.  Ames,  11  Pick.,  p.  173.  That 
which  is  property  of  the  estate  in  the  hands  of  a  stran- 
ger, must  be  inventoried. — Potter  vs.  Titcomb,  1  Fairf., 
p.  53.  The  homestead  must  be  returned  in  the  Inventory 
as  such. — Sees.  1475  and  1476,  post. 

1444.  (§  106.)  To  make  the  appraisement,  the 
Probate  Judge  or  Court  must  appoint  three  disinter- 
ested persons  (any  two  of  whom  may  act),  who  are 
entitled  to  receive  a  reasonable  compensation  for  their 
services,  not  to  exceed  five  dollai's  per  day,  to  be 
allowed  by  the  Court  or  Judge.  The  appraisers  must^ 
with  the  inventory,  file  a  verified  account  of  their  ser- 
vices  and  disbursements.  If  any  part  of  the  estate  is 
in  any  other  county  than  that  in  which  letters  issued, 
appraisers  thereof  may  be  appointed,  either  by  the 
Probate  Judge  having  jurisdiction  of  the  estate  or  by 
the  Probate  Judge  of  such  other  county,  on  request  of 
the  Judge  having  jurisdiction. 

Note.— Stats.  1861,  p.  634,  Sec.  29.  They  are  officers 
to  estimate  and  appraise,  but  their  report  is  not  conclu- 
sive.— Appleton  vs.  Cameron,  2  Brad.,  p.  116.  It  may 
be  shown  to  be  erroneous,  and  corrected  on  examina- 
tion and  review. — Id;  and  Ames  vs.  Downing,  1  Brad., 
p.  321.  So  with  the  inventory. — Montgomery  vs.  Dun- 
ning, 2  Brad.,  p.  220.  The  homestead  must  be  ap- 
praised.— See  Sec.  1476,  post,  et  seq. 

1445.  (§  107.)  Before  proceeding  to  the  execu- 
tion of  their  duty,  the  appraisers,  before  any  officer 
authorized  to  administer  oaths,  must  take  and  sub- 
scribe an  oath,  to  be  attached  to  the  inventory,  that 
they  will  truly,  honestly,  and  impartially  appraise  the 
property  exhibited  to  them,  according  to  the  best  of 
their  knowledge  and  ability.  They  must  then  proceed 
to  estimate  and  appraise  the  property;  each  article 
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must  be  set  down  separately,  with  the  value  thereof  Samou 
in  dollars  and  cents,  in  figures,  opposite  to  the  arti- 
cles respectively;  the  inventory  must  contain  all  the 
estate  of  the  decedent,  real  and  personal,  a  statement 
of  all  debts,  partnerships,  and  other  interests,  bonds, 
mortgages,  notes,  and  other  securities  for  the  payment 
of  money  belonging  to  the  decedent,  specifying  the 
name  of  the  debtor  in  each  security,  the  date,  the 
sum  originally  payable,  the  indorsements  thereon  (if 
any),  with  their  dates,  and  the  sum  which,  in  the 
judgment  of  the  appraiser,  may  be  collected  on  each 
debt,  interest,  or  security;  the  inventory  must  show, 
so  fer  as  the  same  can  be  ascei^tained  by  the  executor 
or  the  administrator,  what  portion  of  the  property  is 
community  property  and  what  portion  is  the  separate 
property  of  the  decedent. 

NoTK.— Stats.  1851,  p.  460,  Sec.  107;  1861,  pp.  684, 
635,  Sec.  30.  AH  property  acquired  after  marriage  by 
either  husband  or  wife,  or  both,  is  community  property. 
See  Sec.  164,  Civil  Code,  Vol.  I,  p.  55,  and  note;  this 
is,  however,  controlled  and  limited  by  Sees.  162,  163, 
id.;  see,  also,  notes  thereto. 

1446.  (§  108.)     The  inventory  must  also  contain  inventory 

-,,  It.  Ti-i  ^  account 

an  account  of  all  moneys  belonging  to  the  decedent  for  moneys, 
which  have  come  to  the  hands  of  the  executor  or 
administmtor,  and  if  none,  the  fact  must  be  so  stated 
in   the  inventory.     If  the  whole   estate   consists   of  ifaii 

.  _  money,  no 

money,  there  need  not  be  an  appraisement,  but  an  Jf^^^®" 
inventory  must  be  made  and  returned  as  in  other  necessary. 
cases. 

Note.— Stats.  1851,  p.  460,  Sec.  lOSj  1865-6,  pp.  634, 
635,  Sec.  3. 

1447.  (§  109.)     The  naming  of  a  person  as  execu-  Effect  of 

*  ox  ^  naming  a 

tor  does  not  thereby  discharge  him  from   any  just  debtor 

executor. 

claim  which   the  testator  has  against  him,  but  the 
claim  must  be  included  in  the   inventory,  and  the  • 
executor  is  liable  for  the  same,  as  for  so  much  money 
in  his  hands,  when  the  debt  or  demand  becomes  due. 
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Note.— Stats.  1851,  p.  461,  Sec.  109.  See  "  Wills," 
Civil  Code,  Sees.  1270-1377,  and  notes,  Vol.  I,  pp.  351- 
387. 

1448.  (§  110.)  The  discharge  or  bequest  in  a  will, 
of  any  debt  or  demand  of  the  testator  against  the 
executor  named,  or  any  other  person,  is  not  valid 
against  the  creditors  of  the  decedent,  but  is  a  specific 
bequest  of  the  debt  or  demand.  It  must  be  included 
in  the  inventory,  and,  if  necessary,  applied  in  the  pay- 
ment of  the  debts.  If  not  necessary  for  that  purpose, 
it  must  be  paid  in  the  same  manner  and  proportion  as 
other  specific  legacies. 

NoTE.-Stats.  1851,  p.  461,  Sec.  110.  See  "Wills," 
Civil  Code,  Vol.  I,  pp.  379-387.  "Legacies,"  Sec. 
1357,  ot  seq. 

1449.  (§  111.)  The  inventory  must  be  signed  by 
the  appraisers,  and  the  executor  or  administrator  must 
take  and  subscribe  au  oath  before  an  ofiicer  authorized 
to  administer  oaths,  that  the  inventory  contains  a  true 
statement  of  all  the  estate  of  the  decedent  which  has 
come  to  his  knowledge  and  possession,  and  particularly 
of  all  money  belonging  to  the  decedent,  and  of  all  just 
claims  of  the  decedent  against  the  afliant.  The  oath 
must  be  indorsed  upon  or  annexed  to  the  inventory. 

Note.— Stats.  1851,  p.  461,  Sec.  Ill;  1861,  p.  635, 
Sec.  31. 


Letters  1460.     (§  112.)     If  au  cxccutor  or  administrator 

may  be  ^  ■' 

negiwU)?'  neglects  or  refuses  to  return  the  inventory  within  the 
traton"*"  time  prescribed,  or  within  such  further  time,  not  ex- 
ceeding two  months,  which  the  Court  or  Judge  shall, 
for  reasonable  cause,  allow,  the  Court  may,  upon  notice, 
revoke  the  letters  testamentary  or  of  administration, 
and  the  executor  or  administrator  is  liable  on  his  bond 
for  any  injury  to  the  estate,  or  any  person  interested 
therein,  arising  from  such  failure. 

Note.— Stats.  1851,  p.  461,  Sec.  112;   1861,  p.  685, 
Sec.  32. 
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1451.  (§  113.)  Whenever  property  not  mentioned  invent»ry 
in  an  inventory  that  is  made  and  filed,  comes  to  the  pj^p**ortJ!^ 
possession  or  knowledge  of  an  executor  or  adminis- 
trator, he  must  cause  the  same  to  be  appraised  in  the 
manner  prescribed  in  this  Article,  and  an  inventory 
thereof  to  be  returned  within  two  months  after  the 
discovery;  and  the  making  of  such  inventory  may  be 
enforced,  after  notice,  by  attachment  or  removal  from 
ofiice. 

Note.— Stets.  1851,  p.  461,  Sec.  113. 

1452.  (§  114.)     The  executor  or  administrator  is  Adminis- 

^  '  tratorand 

entitled  to  the  possession  of  all  the  real  and  personal  Jf  j;^"^ 
estate  of  the  decedent,  and  to  receive  the  rents  and  pereoma 
profits  of  the  real  estate,  until  the  estate  is  settled,  or  ^  *  ^ 
until  delivered  over  by  order  of  the  Probate  Court  to 
the  heirs  or  devisees;  and  must  keep  in  good  tenant- 
able  repair  all  houses,  buildings,  and  fixtures  thereon, 
which  are  under  his  control.     The  heira  or  devisees 
may  themselves,  or  jointly  with  the  executor  or  admin- 
istrator,  maintain  an  action  for  the  possession  of  the 
real  estate,  or  for  the  purpose  of  quieting  title  to  the 
same,  against  any  one  except  the  executor  or  admin- 
istrator. 

Note.— Stats.  1851,  p.  461,  Sec.  114.  The  last  clause 
of  this  section  is  new,  and  intended  to  place  it  within 
the  power  of  parties  more  directly  interested  in  the  4 

estate  than  the  executor  or  administrator,  to  assert  a 
right  to  real  property  and  to  maintain  it,  if  possible, 
by  an  action  at  law.  This  section  was  modified  so  as 
to  obviate  the  difficulties  presented  in  the  case  of  Meeks  * 

vs.  Kirby  (No.  2,711),  January  Term,  1872,  and  the 
many  other  questions  presented  in  the  cases  here  cited. 
See  Sees.  1573, 1574,  post,  and  notes;  and  Chapman  vs.. 
HoUister,  cited  in  note  to  Sec.  1411,  ante.  Under  tho 
law,  as  it  existed  before  the  adoption  of  the  Code,  the- 
Supreme  Court  made  these  various  decisions,  all  being- 
in  consonance  with  that  which  is  declared  in  the  text* 

Possession  of  Estate.— By  the  law  of  this  State> 
all  pro]>erty  of  the  deceased,  real  and  personal,  remains 
in  the  possession  of  the  administrator  until  adminis- 

25— Vol.  II. 
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tration  of  the  estate  is  completed,  or  a  decree  of  distribu- 
tion is  made. — Curtis  ts.  Sutter,  15  Cal.,  p.  264.  "  The 
principal  question  in  this  case  is,  whether  the  heir 
can  maintain  ejectment  for  realty  left  by  the  ancestor, 
a  considerable  period  elapsing  after  the  death,  and 
no  administration  having  l^een  taken  on  the  estate,. and 
there  being  no  debts.  "We  think,  independent  of  other 
qualifications  than  the  fact  that  no  administration  exists 
upon  the  estate,  that  the  heir  may  maintain  this  action. 
He  has  a  right  of  entry  subject  only  to  the  claim  of  the 
administrator,  where  there  is  one.  This  follows  from 
his  general  title,  cast  by  the  descent,  which  is  only 
qualified  by  the  particular  statutory  right  given  the 
administrator.''  Such  was  the  language  of  Judge  Bald- 
win, in  Updegroff  vs.  Trask,  18  Cal.,  p.  459,  citing  in 
support  the  case  of  Beckett  vs.  Selover,  7  Cal.,  p.  216, 
and  Bufford  vs.  HoUiman,  10  Texas,  p.  564.  The  ad- 
ministrator has  the  right  to  the  possession,  to  receive 
the  rents  and  profits,  and  is  required  to  take  possession, 
and  to  maintain  actions  for  such  possession  by  Sees. 
194, 195  (Code  Sees.  1581, 1582,  post). — Meeks  vs.  Hahn, 
20  Cal.,  p.  627.  In  this  case  the  Court,  speaking  of 
the  requirements  of  the  law  of  **  descents  and  distribu- 
tions," that  the  estate  shall  descend  to  the  heirs,  says 
that  the  law  must  be  read  in  connection  with  the  clauses 
above  cited,  which  place  the  right  of  present  possession 
in  the  administrator.  This  is  now  the  law  of  the  Civil 
Code. — See  Sec.  1384,  and  note,  ^oney  for  goods  sold 
on  consignment  form  no  part  of  the  assets  of  the  estate. 
Stan  wood  vs.  Sage,  22  Cal.,  p.  518.  In  Grattan  vs. 
"Wiggins,  23  Cal.,  p.  29,  it  was  held  a  misjoinder  of 
parties  plaintiff  for  Rebecca  Grattan,  an  heir  of  the 
estate,  to  be  joined  with  the  administrator.  The  text 
here  expressly  permits  this  joinder.  The  right  of  pos- 
session of  the  administrator  relates  back  to  the  death 

• 

of  the  decedent  from  the  date  of  granting  letters,  and 
*  he  may  maintain  trover,  or  an  action  in  the  nature 

thereof,  for  the  personal  property  of  the  estate  taken 
by  defendant  after  the  death,  but  before  letters  were 
issued. — Jahns  vs.  Nolting,  29  Cal.,  p.  511.  In  the 
Estate  of  "Woodworth,  31  Cal.,  p.  604,  this  subject  is 
reviewed  at  length,  citing  the  cases  above  referred  to, 
and  also  Red.  on  "Wills,  Pt.  II,  p.  592.  The  Court 
say:  ^^  The  title,  at  the  moment  of  the  death  of  the 
testator  or  intestate,  vests  in  the  heirs  and  devisees, 
subject  only  to  the  lien  of  the  executor  or  administra- 
tor for  the  payment  of  the  debts  and  expenses  of  ad- 
ministration, with  the  right -in  the  administrator  of 
present  possession,  which  continues  till  the  estate  is 
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settled  or  delivered  over  to  the  parties  entitled  by  the 
order  of  the  Probate  Court.  *  *  *  The  possession,  with 
right  to  collect  rents,  is  only  given  to  the  executor  or 
administrator  to  enable  him  to  settle  up  the  affairs  of 
the  estate  in  the  mode  prescribed  by  law. — See  Sec. 
1453,  post;  see,  also,  the  peculiar  case  of  a  co-execu- 
trix and  heir  possessing  certain  of  the  estate  and  using 
it,  and  dying  while  executrix,  her  co-executor  is  not  • 
liable  for  her  acts,  nor  responsible  for  estate  which 
never  came  into  his  hands. — Abila  vs.  Burnett,  33  Cal.,  i 

p.  667,  citing  last  case  supra,  held  that  the  co-executrix 
took  subject  to  administration.  If  the  administrator 
puts  the  estate  to  his  own  personal  use,  he  is  responsi- 
ble therefor.— Walls  vs.  Walker,  37  Cal.,  p.  431;  see 
Harlan  vs.  Peck,  January  Tenn,  1868,  not  reported, 
and  Mccks  vs.  Kirby,  supra,  and  cited  in  note  to 
Sec.  1573,  post.  We  conclude,  then:*  **At  common 
law  theVea^  estate  is  the  heir^Sf  the  pei^sonal  estate  the 
administrator^ Sy  and  this  rule  is  not  altered  with  us, 
except  as  regards  the  temporary  custody  of  the  realty; 
the  inheritance  is  not  affected.  True,  the  administrator 
may  sell  it,  but  this  can  only  be  by  suit  against  the 
heir  by  the  proceedings  in  the  Probate  Court,  and 
under  its  decree." — Beckett  vs.  Selover,  7  Cal.,  p.  229; 
see  Sec.  1384,  Vol.  I,  Civil  Code,  p.  389,  and  note,  by 
which  the  administrator  or  executor  takes  in  trust. 
Who  is  such  trustee,  see  Civil  Code,  Vol.  I,  Sec.  1385. 
In  Beckett  vs.  Selover,  supra,  it  was  held  that  "the 
true  theory  is,  that  both  the  real  and  personal  estate  of 
the  intestate  vests  in  the  heir,  subject  to  the  lien  of  the 
administrator  for  the  payment  of  the  debts  and  the 
expenses  of  administration,  and  with  the  right  in  the 
administrator  of  present  possession,"  and  this  is  re- 
peated in  Haynes  vs.  Meeks,  10  Cal.,  p.  120.  It  will 
be  observed  that  Sec.  1384  of  the  Civil  Code  forever 
settles  all  controversy  on  this  point,  by  a  positive 
declaration  to  whom  the  property  of  the  decedent 
passes.  It  is  vested  in  the  executors  and  administra- 
tors.— See  note  to  Sec.  1384,  Civil  Code. 

1453.     Unless  it  satisfactorily  appears  to  the  Pro-  Executor, 
bate  Court,  that  the  rents,  issues,  and  profits  of  the  tratorto 

.  deliver  real 

real  estate  for  a  longer  period,  are  necessary  to  be  re-  g^^.^*®*® 
ceived  by  the  executor  or  administrator,  wherewith  ?he  ond^V 
to  pay  the  debts  of  the  decedent,  or  that  it  will  proba-  un°ieM''°*^''' 

there  ftre 

bly  be  necessary  to  sell  the  real  estate  for  the  payment  debts  to  bo 
of  such  debts,  at  the  end  of  ten  months  from  the 
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first  publication  of  the  notice  to  creditoi's,  the  Court 
must  direct  the  executor  or  administrator  to  deliver 
possession  of  all  the  real  estate  to  the  heirs  at  law  or 
devisees. 

Note.— stats.  1851,  p.  461,  Sec.  114.  This  is  an 
entirely  new  section,  and  the  propriety  of  enacting  it, 
it  is  presumed,  will  sufficiently  appear  on  reading  it. 
The  same  idea  was  embodied  in  the  work  of  Judge 
Currey,  of  the  former  Commission.  See  note  to  pre- 
ceding section,  and  cases  there  cited,  and  Sees.  1573- 
1581,  post,  and  notes. 


ARTICLE  II. 

EMBEZZLEMENT  AKD  BTJKRENDER  OF   PKOPERTY  OF  THE  ESTATE. 

Section  1458.  Embezzling  estate  before  grant  of  letters  testamentary. 

1459.  Citation  to  person  suspected  to  have  embezzled  estate, 

etc. 

1460.  Eefusal  to  obey  citation,  penalty  for  and  for  embezzle- 

ment.   'May  bo  compelled  to  disclose  by  imprison- 
ment.   Liable  for  double  damages. 

1461.  Persons  entrusted  with  estate  of  decedent  may  be 

cited  to  account. 

Embez-  1458.     (§  116.)     If  any  person  before  the  granting 

before  of  letters  testamentary  or  of  administration,  em bez- 
tementt^.  ^^^^  ^^  alienates  any  of  the  moneys,  goods,  chattels, 
or  effects  of  a  decedent,  he  is  chargeable  therewith, 
and  liable  to  an  action  by  the  executor  or  adminis- 
trator of  the  estate,  for  double  the  value  of  the  prop- 
erty so  embezzled  or  alienated,  to  be  recovered  for  the 
benefit  of  the  estate. 

Note.— stats.  1851,  p.  462,  Sec.  116.  The  case  of 
Beckman  vs.  McKay,  14  Cal.,  p.  252,  was  an  action 
under  this  section.  The  Court  below  instructed  the 
jury  that  **  if  they  believe -from  the  evidence  that  the 
defendant  did  receive  the  property  mentioned  in  the 
complaint  belonging  to  the  estate  of  William  Qeddes, 
deceased,  and  converted  and  appropriated  it  to  his  own 
use,  and  refused  to  deliver  the  same  when  demanded, 
etc.,  they  will  find  for  the  plaintiff."  This  instruction 
was  objected  to  because  it  did  not  fix  the  time  of  alien- 
ation.   It  neither  assumes  that  the  alienation  was  prior 
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or  subsequent  to  issuing  letters,  and  is  not  erroneous, 
for  the  proof  may  have  estahlifhed  the  time  correctly. 
In  Grattun  vs.  Wiggins,  23  Cal.,  p.  29,  it  was  held  that 
administrator's  right  of  posiicssion  related  back  to  death 
of  dccedimt  from  the  date  of  letters.  A  mere  demand 
and  a  refusal  does  not,  undor  this  section,  constitute  a 
conversion.  More  is  required. — Beckman  vs.  McKay, 
14  Cal.,  p.  253.  The  position  that  Sec.  116  (this  Code, 
Sec.  1458)  affords  the  exclusive  remedy  for  embezzling 
and  alienating  the  effects  of  the  deceased,  intermediate 
'  the  death  of  the  deceased  and  the  grant  of  administra- 
tion, cannot  be  maintained  unless  that  section  can  be 
held  to  be  a  penal  statute;  and  it  is  not  improper  to  add 
that  if  it  should  so  be  held,  it  wo^ld  not  necessarily 
follow  that  the  remedy  was  exclusive;  for  the  right  of 
action  existing  for  the  conversion,  independently  of 
that  section,  it  might  well  be  that  the  remedy  was 
cumulative. — Jahns  vs.  Nolting,  29  Cal.,  p.  511. 
The  Court  here  considers  at  length  the  difference  be- 
tween this  section  and  a  penal  statute,  citing  Reed  vs. 
Korthfield,  13  Pick.,  p.  94;  The  Suffolk  Bank  vs.  The 
Worcester  Bank,  5  Pick,,  p.  106;  Frohock  vs.  Potter, 
38  Maine,  p.  103;  Bayard  vs.  Smith,  17  Wend.,  p.  88; 
Sedg.  Stat,  and  Const.  Law,  p.  390;  and  citing,  also, 
the  case  of  Beckman  vs.  McKay,  supra,  declaring 
again  that  the  action  is  substantially  the  action  of 
trover. 

1459.     (§  117.)     If  any  executor,  administrator,  or  Citation 

to  person 

other  person  interested  in  the  estate  of  a  decedent,  fJ'J"®^^®^ 
complains  to  the  Probate  Judge,  on  oath,  that  any  per-  2tato"etc[ 
son  is  suspected  to  have  concealed,  embezzled,  smug- 
gled, conveyed  away,  or  disposed  of  any  moneys, 
goods,  or  chattels  of  the  decedent,  or  has  in  his  pos- 
session or  knowledge,  any  deeds,  conveyances,  bonds, 
contracts,  or  other  writings,  which  contain  evidences 
of,  or  tend  to  disclose  the  right,  title,  interest,  or 
claim  of  the  decedent  to  any  real  or  personal  estate, 
or  any  claim  or  demand,  or  any  last  will,  the  Judge 
may  cite  such  person  to  appear  before  the  Probate 
Coui-t,  and  may  examine  him  on  oath  upon  the  matter 
of  such  complaint.  If  such  person  is  not  in  the  county 
where  letters  have  been  granted,  he  may  be  cited  and 
examined,  either  before  the  Probate  Court  of  the  county 
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where  he  is  found,  or  before  the  Court  issuing  the  cita- 
tion. But  if  in  the  latter  ease  he  appears  and  is  found 
innocent,  his  necessary  expenses  must  be  allowed  him 
out  of  the  estate. 

Note.— Stats.  1851,  p.  462,  Sec.  117. 

1460.  (§  118.)  If  the  person  so  cited  refuses  to 
appear  and  submit  to  an  examination,  or  to  answer 
such  interrogatories  as  may  be  put  to  him,  touching 
the  matters  of  the  complaint,  the  Court  may,  by  war- 
rant for  that  purpose,  commit  him  to  the  County  Jail, 
there  to  remain  in  close  custody  until  he  submits  to 
the  order  of  the  Court  or  is  discharged  according  to 
law.  If,  upon  such  examination,  it  appears  that  he 
has  concealed,  embezzled,  smuggled,  conveyed  away, 
or  disposed  of  any  moneys,  goods,  or  chattels  of  the 
decedent,  or  that  he  has  in  his  possession  or  knowl- 
edge, any  deeds,  conveyances,  bonds,  contracts,  or 
other  writings,  tending  to  disclose  the  right,  title, 
interest,  or  claim  of  the  decedent  to  any  real  or  per- 
sonal estate,  claim,  or  demand,  or  any  lost  will  of  the 
decedent,  the  Probate  Court  may  make  an  order 
requiring  such  pei'son  to  disclose  his  knowledge  thereof 
to  the  executor  or  administrator,  and  may  commit  him 
to  the  County  Jail,  there  to  remain  until  the  order  is 
complied  with  or  he  is  discharged  according  to  law; 
and  all  such  interrogatories  and  answere  must  be  in 
writing,  signed  by  the  party  examined,  and  filed  in 
the  Probate  Court.  The  order  for  such  disclosure, 
made  upon  such  examination,  is  primary  evidence  of 
the  right  of  such  administrator  to  such  property  in 
any  action  brought  for  the  recovery  thereof;  and  any 
judgment  recovered  therein  must  be  for  double  the 
value  of  the  property  as  assessed  by  the  Court  or  jury, 
or  for  return  of  the  property,  and  damages  in  addition 
thereto,  equal  to  the  value  of  such  property.  In  addi- 
tion to  the  examination  of  the  party,  witnesses  may 
be  produced  and  examined  on  either  side. 


accooBt. 
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Note.— stats.  1851,  p.  462,  Sec.  118;  1861,  p.  635, 
Sec.  33;  see  note  to  Sec.  1458,  ante,  and  cases  there 
cited. 

1461.    (§  119.)    The  Probate  Judge,  upon  the  com-  Persons  ^ 

^^  ^  a    J     r  entrusted 

plaint,  on  oath,  of  any  executor  or  administrator,  may  Ji?J^^®t 
cite  any  person  who  has  been  entrusted  with  any  part  "{©d  to 
of  the  estate  of  the  decedent,  to  appear  before  such 
Court,  and  require  him  to  render  a  full  account,  on 
oath,  of  any  moneys,  goods,  chattels,  bonds,  accounts, 
or  other  property  or  papers  belonging  to  the  estate, 
which  have  come  to  his  possession  in  trust  for  the 
executor  or  administrator,  and  of  his  proceedings 
thereon;  and  if  the  person  so  cited  refuses  to  appear 
and  render  such  account,  the  Court  may  proceed 
against  him  as  provided  in  the  preceding  section. 

NoTK.— Stats.  1851,  p.  462,  Sec.  119.  In  Miller  vs. 
Jasper,  10  Texas,  p.  513,  under  this  section  it  was  held 
that  an  administrator  could  not  be  compelled  to  surren- 
der vouchers  or  papers  necessaiy  for  his/defense* 


CHAPTER  V. 

OP  THE  PROVISION  FOR  THE  SUPPORT  OF  THE  FAMILY,  AND 

OF  THE   HOMESTEAD. 

Article    I.  Of  the  provision  for  the  support  of  the  family. 
II.  Of  the  homestead. 


ARTICLE  I. 

of  the  PROvisioir  for  the  support  of  the  family. 

Section  1464.  Widow  and  minor  children  may  remain  in  dec^ent's 

house,  etc.  « 

1465.  All  property  exempt  from  execution  to  be  set  apart  for 

use  of  fiimily. 

1466.  May  make  extra  allowance. 

1467.  Payment  of  allowance. 

1468.  Property  set  apart,  how  apportioned  between  widow 

and  children. 
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Section  1469.  Estates  less  than  fifteen  hundred  dollars  to  go  to  wife 

and  child;  those  less  than  three  thousand  to  be  sum- 
marily administered. 
1470.  "When  all  property  to  go  to  children. 

1464.  (§  120.)  When  a  peraon  dies  leaving  a 
widow  or  minor  children,  the  widow  or  children,  until 
letters  are  granted  and  the  inventory  is  returned,  are 
entitled  to  remain  in  possession  of  the  homestead,  of 
all  the  wearing  apparel  of  the  family,  and  of  all  the 
household  furniture  of  the  decedent,  and  are  also  enti- 
tled to  a  reasonable  provision  for  their  support,  to  be 
allowed  by  the  Probate  Judge. 

Note.— Stats.  1851,  pp.  402,  463,  Sec.  120.  In  the 
case  of  Wright  vs.  "Whitesides,  15  Cal.,  p.  47,  the  plain- 
tiff claimed  the  right  of  possession  by  virtue  of  being 
the  widow  of  the  decedent  possessor;  and  the  right  so 
to  maintain  the  action  does  not  seem  to  have  been  ques- 
tioned. No  other  or  further  right  or  control  over  the 
personal  estate  is  given  the  widow  than  provided  in 
this  section,  until  it  is  set  over  to  her  by  the  executor 
or  administrator  by  order  of  the  Probate  Court,  or  ac- 
cording to  the  provisions  of  the  will.  Reasonable  pro- 
vision for  support  must  be  allowed  before  it  can  be  ap- 
propriated.— Jahns  vs.  Nolting,  29  Cal.,  p.  513.  If  the 
articles  to  which  they  are  entitled  are  neglected  to  be  set 
apart  before,  they  may  be  so  set  apart,  or  settled  for,  in 
accounting. — Appleton  vj^.  Cameron,  2  Brad.,  p.  116. 
Or  if  it  is  not  set  apart  at  the  time  of  making  the 
inventory,  as  it  should  be,  the  error  may  be  corrected 
in  accounting. — Clayton  vs.  "Wardell,  2  firad.,  p.  1. 

1465.  (§  121.)  Upon  the  return  of  the  inventory, 
or  at  any  subsequent  time  duiing  the  administration, 
the  Court  or  the  Probate  Judge  may,  on  his  own  mo- 
tion or  on  petition  therefor,  set  apart  for  thjB  use  of 
the  surviving  husband  or  wife,  or  the  minor  children 
of  Ijie  decedent,  all  property  exempt  from  executiop, 
including  the  homestead  selected,  designated,  and  re- 
corded. If  none  has  been  selected,  designated,  and 
recorded,  the  Judge  or  the  Court  must  select,  desig- 
nate, set  apart,  and  cause  to  be  recorded,  a  homestead 
for  the  use  of  the  persons  hereinbefore  named,  in  the 
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manner  provided  in  Article  II  of  this  Chapter,  out  of 
the  real  estate  belonging  to  the  decedent. 

Note.— Stats.  1851,  p.  463,  Sec.  121;  1861,  p.  636, 
Sec.  34;  1865-6,  p.  580,  Sec.  1;  1867-8,  p.  172,  Sec.  1; 
1870,  p.  400,  Sec.  1.    This  section,  which  has  been  so 
frequently  amended  by  reference  alone  to  the  origi- 
nal section  of  the  Act  of  1851,  as  Sec.  121,  received  a 
judicial  construction  in  the  Matter  of  the  Estate  of 
Busse,  35  Oal.,  p.  310,  wherein  it  is  held  that  this  sec- 
tion, as  it  stood  under  the  amendment  of  1866  (Stats. 
1865-6,  p.  850,  Sec.  1),  taken  in  connection  with  Sec. 
124,  clearly  recognizes  the  jurisdiction  and  authority 
of  the  Probate  Court  to  set  apart  a  homestead  from  the 
lands  of  an  estate,  though  none  had  been  recorded 
prior  to  the  death  of  the   decedent.    The  statute  of 
1870,  p.  400,  so  far  changes  the  section  as  to  use  the 
words  "husband  or  wife,  or  minor  children,"  in  the 
place  of  "family."    It  would  seem  from  this  that  the 
last  Legislature  intended  to  vest  the  homestead  prop- 
erty in  the  children  as  well  as  in  either  of  the  surviv- 
ing parents.    This  right  of  title  to  the  homestead  is 
also  clearly  recognized  in  the  Matter  of  the  Estate  of 
Delaney,  37  Cal.,  p.  176.    For  these  reasons  the  main 
features  of  the  Act  of  1870  were  retained,  giving  the 
right  of  homestead  to  parents  or  children.    The  method 
of  setting  apart  the  homestead  provided  in  the  Act  of 
1870,  p.  793,  is  simply  modified.    In  the  Estate  of  Bu- 
chanan, 8  Cal.,  p.  509,  the  Court  say:  **  The  homestead 
is  not  common  property,  but  a  sort  of  joint  tenancy, 
with  the  right  of  survivorship,"  referring  there  to  Tay- 
lor vs.  Hargous,  4  Cal.,  p.  273;  Kevalk  vs.  Kreamer, 
8  Cal.,  p.  66;  id.,  p.  74.     But  in  Gee  vs.  Moore,  14 
Cal.,  p.  477,  the  Court  say:  "  In  Poole  vs.  Gerrard,  6 
Cal.,  p.  71,  and  in  Revalk  vs.  Kreamer,  8  Cal.,  p.  73, 
the  doctrine  advanced  in  Taylor  vs.  Hargous  as  to  the 
Joint  estate  of  the  husband  and  wife,  with  the  right  of 
survivorship,  is  repeated.     This  doctrine  has  never 
met  the  approbation  of  the  profession,  and  is  not  war- 
ranted by  any  language  of  the  Constitution  or  the 
statute.    There  is  nothing  in  the  nature  of  the  home- 
stead right  or  privilege  which  justifies  its  designation 
as  such  an  estate.    The  right  or  privilege  ha%  no  single 
feature  resembling  a  joint  tenancy.  »   *   •   The  wife, 
if  surviving  her  husband,  takes  the  homestead,  not  by 
virtue  of  any  Hght  of  survivorship  arising  from  the 
alleged  joint  tenancy,  but  as  property  set  apart  by  law 

26— Vol.  II. 


202  Code  of  Civil  Procedure. 

from  her  husband's  estate  for  her  benefit  and  that  of 
his  ehUdrenj  if  there  bo  any.'*  This  view  is  affirmed 
in  Brannan  et  al.  vs.  Wallace  et  al.,  25  Cal.,  p.  114, 
and  McQuade  vs.  Whaley,  31  id.,  p.  531.  From  the 
Kecording  Act  of  18G0  it  would  seem  that  the  intention 
of  the  Legislature  was,  that  the  homestead  should  vest 
in  the  survitnng  husband  or  wife,  absolutelj/^  and  not 
descend  to  the  heirs  of  either. — Estate  of  James,  23 
Cal.,  p.  418;  citing  Tompkins'  Est.,  12  Cal.,  p.  114,  on 
question  of  jurisdiction.  See  this  section  and  the 
Homestead  Act  construed,  Matter  of  W.  H.  Orr,  29 
Cal.,  p.  103:  *'  There  can  be  no  doubt  that,  under  this 
provision,  the  homestead,  if  one  has  been  dedicated,  is, 
in  addition  to  the  property,  exempt;  and  there  is  as 
little  doubt  that,  in  case  none  has  been  dedicated,  one 
shall  still  be  set  apart,  for  the  statute  expressly  says 
that  it  shall  be  done.'*— Est.  of  Busse,  35  Cal.,  p.  814. 
"Whatever  of  conflict  did  exist,  or  may  now  seem  to 
exist,  between  the  provisions  of  this  and  other  sections 
of  the  Probate  law  (see  Sec.  1469,  post),  and  Sec.  1265 
of  the  Civil  Code,  Vol.  I,  p.  349,  is  fully  discussed  in 
the  Estate  of  Wixom,  37  Cal.,  p.  324,  where  the  Court 
say:  '*  A  radical  change,  however,  has  been  made  in 
the  Homestead  Act,  which  now  provides  that  upon  the 
death  of  either  husband  or  wife  the  homestead  property 
shall  vest  absolutely  in  the  survivor,  subject  only  to 
such  debts  or  liabilities  as  were  a  legal  charge  upon  it 
at  the  time  of  the  death  of  such  husband  or  wife.  The 
section  of  the  "  Homestead  provisions "  of  the  Civil 
Code,  Sees.  1262-1265,  and  those  of  this  Code,  Sec.  1474, 
post,  are  made  to  correspond,  the  only  extension  being 
that  in  this  section  (1465),  to  the  minor  children.  This 
section  is  construed  in  the  Est.  of  Wixom,  supra,  to  pro- 
vide the  method  of  setting  the  homestead  apart.  In  the 
case  of  Kingsley  vs.  Kingsley,  the  Court  say:  "  There 
is  nothing  in  Sees.  121  and  124  (Code  Sec.  1465)  tend- 
ing to  the  conclusion  that  any  property  could  be  set 
apart  as  a  homestead  by  the  Probate  Court  which 
might  not  have  been  dedicated  as  a  homestead  under 
the  Homestead  Act,  immediately  preceding  the  death 
of  the  deceased.'*  What  property  may  be  dedicated 
is  provided  for  and  specified  in  the  Civil  Code,  Sees. 
1237-1261,  particularly  Sec.  1238.— See  note  thereto.  It 
is  the  duty  of  the  Court  first  to  ascertain  what  is  the 
homestead  property,  and  then  set  it  apart. — Est.  Wixomi 
35  id.,  p.  325.  **  We  find  there  is  no  authority  for 
setting  aside  money  to  the  widow  in  lieu  of  a  home- 
stead."— Est.  of  Isaacs,  30  Cal.,  p.  118.  Articles  to  be 
set  aside  are  not  assets  in  the  hands  of  the  administra- 
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tor. — Kip  vs.  Public  Administrator,  2  Brad.,  p.  258, 
And  if  not  set  aside  before,  may  bo  on  accounting. — 
Clayton  vs.  Wardoll,  2  Brad.,  p.  1. 

1466.  (§  122.)     If  the  amount  set  apart  be  insuffi-  M«rmake 
cient  for  the  support  of  the  widow  and  children,  or  »iiowwic6. 
either,  the  Probate  Court  or  Judge  must  make  such 
reasonable  allowance  out  of  the  estate  as  shall  be  neces- 
sary for  the  maintenance  of  the  family,  according  to  . 

their  circumstances,  during  the  progress  of  the  settle- 
ment of  the  estate;  which,  in  case  of  an  insolvent 
estate,  must  not  be  longer  than  one  year  after  granting 
letters  testamentary  or  of  administration. 

NoTK.-^Stats.  1851,  p.  463,  Sec.  122;  1861,  p.  636, 
Sec.  35.  As  to  a  reasonable  allowance  and  its  purposes, 
see  Williams  vs.  McDougall,  39  Cal.,  p.  86.  This 
allowance  is  not  governed  by  the  principle  which 
governs  allowances  for  alimony,  or  to  a  deserted  wife  or 
child. — Id. 

1467.  (§  123.)    Any  allowance  made  by  the  Court  Payment  of 

allowance. 

or  Judge,  in  accordance  with  the  provisions  of  this 
Article,  must  be  paid  in  preference  to  all  other  charges, 
except  funeral  charges  and  expenses  of  administrntion; 
and  any  such  allowance,  whenever  tnade,  may,  in  the 
discretion  of  the  Court  or  Judge,  take  effect  from  the 
death  of  the  decedent. 

Note.— stats.  1851,  p.  463,  Sec.  123;  1861,  p.  636, 
•Sec.  86;  1863-4,  p.  370,  Sec.  11.  An  examination  of 
the  opinion  of  the  learned  Justice  Sawyer,  in  the  matter 
of  the  Estate  of  Albert  Busse,  25  Cal.,  p.  313,  will  fully 
explain  why  it  was  deemed  unnecessary  to  retain  Sec. 
124,  Stats.  1851.  There  is  in  this  Code  designated  all 
the  property  which  is  exempt  from  execution,  and  why 
repeat  it  here?  It  does  not  .sufficiently  appear  why  the 
homestead  of  the  survivor  should  be  confined  to  quan- 
tity of  country  land  or  town  lota^  under  the  reasoning 
of  the  Court  in  the  matter  of  the  Estate  of  Delaney,  37 
Cal.,  p.  176,  since  the  constitutional  limit  in  value 
($5,000)  is  retained.  And  it  will  be  observed  that  by 
Sees.  1237, 1238,  Civil  Code,  all  questions  in  regard  to 
location,  etc.,  pointed  out  in  the  case  of  Delaney,  supra, 
are  avoided.  "Widow  and  children  were  entitled  to 
one  year's  support  from  the  estate,  though  mortgaged 
beyond  its  value.— Colo  vs.  Elf,  23  Ga.,  p.  235. 
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Property 
set  apart, 
how  appor- 
tioned 
between 
widow  and 
children. 


Estates  loss 
than  fifteen 
hundred 
dollars  to 
go  to  wife 
and  child. 
Those  less 
than  three 
thousand 
to  be  sum- 
loarily 
admin  ifl' 
tered. 


1468.  (§  125.)  When  property  is  set  apart  for  the 
use  of  the  family,  in  accordance  with  the  provisions  of 
this  Chapter,  if  the  decedent  left  a  widow  and  no  minor 
child,  such  property  is  the  property  of  the  widow.  If 
he  left  also  a  minor  child  or  children,  the  one  half  of 
such  property  shall  belong  to  the  widow  and  the 
remainder  to  the  child,  or  in  equal  shares  to  the  chil- 
dren, if  there  are  more  than  one.  If  there  is  no  widow, 
the  whole  belongs  to  the  minor  child  or  children. 

Note.— Stats.  1851,  p.  463,  Sec.  125.  See  note  to 
Sec.  1265,  ante,  and  the  cases  there  cited;  Estate  of 
James,  23  Cal.,  p.  418;  Matter  of  Wm.  H.  Orr,  29  Cal., 
p.  103;  and  Est.  of  Wixom,  35  Cal.,  p.  324. 

1469.  (§  126.)  If,  on  the  return  of  the  inventory 
of  the  estate  of  an  intestate,  it  appears  that  the  value 
of  the  whole  estate  does  not  exceed  the  sum  of  fifteen 
hundred  dollars,  the  Probate  Couii:,  by  a  decree  for 
that  purpose,  must  assign  for  the  use  and  support  of 
the  widow  and  minor  child  or  children,  if  there  be  a 
widow  or  minor  child,  and  if  no  widow,  then  for  the 
childi'en,  if  there,  are  any,  the  whole  of  the  estate,  after 
the  payment  of  the  expenses  of  his  last  illness,  funeral 
charges,  and  expenses  of  the  administration,  and  there 
must  be  no  further  proceedings  in  the  administration 
unless  further  estate  be  discovered;  and  when  it  so 
appears  that  the  value  of  the  whole  estate  does  not 
exceed  the  sum  of  three  thousand  dollai's,  it  is  in  the 
discretion  of  the  Probate  Court  to  dispense  with  the 
regular  proceedings,  or  any  part  thereoj^  prescribed  in 
this  Title,  and  there  must  be  had  a  summary  adminis- 
tration of  the  estate,  and  an  order  of  distribution 
thereof  at  the  end  of  six  months  after  the  issuing  of 
letters;  the  notice  to  creditors  must  be  given  to  pre- 
sent their  claims  within  four  months  after  the  first 
publication  of  such  notice,  and  those  not  so  presented 
are  barred  as  in  other  cases. 

NoTK.—Stats.  1851,  p.  464,  Sec.  126;  1861,  p.  636, 
Sec.  37.    The  changes  here  made  are  &om  five  to  fifteen 
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hundred,  in  third  line,  and  from  one  to  three  thousand, 
in  fourteenth  line.  These  changes  were  suggested  by 
Judge  Currey,  of  the  former  Commission,  and  con- 
curred in  by, this.  The  distinction  is  too  great  between 
the  family  of  one  who  has  invested  in  reed  property 
and  happens  to  own  it  when  he  dies,  and  one  who,  not  so 
provident,  or  it  may  be  more  conscientious  towards  his 
creditors  than  careful  of  his  family,  has  provided  no 
homestead.  Again,  but  few  estates  which  do  not 
amount  to  more  than  $1,500,  could  pay  the  expenses  of 
administration.  In  any  such  cases,  it  is  better  that  the 
family  enjoy  it  than  to  spend  it  in  useless  administra- 
tion. 

1470.     (§  127.)     If  the  widow  has  a  maintenance  whonau 

^  '  property 

derived  from  her  own  property  equal  to  the  portion  set  chi!drMi. 
apart  to  her  by  the  preceding  sections  of  this  Article, 
the  whole  property  so  set  apart,  other  than  her  half  of 
the  homestead,  must  go  to  the  minor  childi'en. 

Note.— stats.  1851,  p.  464,  Sec.  127.  From  this  sec- 
tion will  appear  in  its  full  extent  the  modification  of 
the  absolute  ownership  of  the  homestead  by  the  wife  as 
the  survivor,  whore  there  are  children,  which  would 
seem  to  be  provided  by  Sec.  1265,  Civil  Code,  and  Sec. 
1474,  post,  and  aids  the  construction  of  Sec.  1465,  ante, 
in  setting  apart  the  homestead  when  none  was  selected 
prior  to  decease  of  the  head  of  a  family  owning  real 
property. 


ARTICLE  II. 

or  THE   HOMESTEAD. 

Section  1474.  Rights  of  survivor  to  homestead. 

1475.  Selected  and  recorded  homestead  set  off  to  person 

entitled.    Subsisting  liens  to  be  paid  by  solvent 
estate. 

1476.  Appraisers  to  carve  out  of  the  original  exceeding  five 

thousand  dollars  in  value,  a  homestead,  and  report 
the  same. 

1477.  Report  of  the  appraisers.     Majority  and  minority, 

which  may  be  confirmed. 

1478.  Day  to  be  set  for  confirming  or  rejecting  the  report  of 

the  appraisers.    Appeal. 

1479.  If  report  rejected,  other   appraisers  appointed.     If 

again  r^ected,  partition  suit  to  be  brought. 
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Section  1480.  Instead  of  dividing  the  homestead,  who  may  take  a 

deed  thereof  at  appraised  value. 
14SI.  If  no  homestead.  U  selected  and  recorded  prior  to  death 
of  decedent,  one  may  he  petitioned  foi*. 

1482.  Court  to  direct  partition  suit  in  the  District  C^ouit, 

when.    Proceed inpfs  thereon. 

1483.  If  property  is  common  or  separate,  Court  to  cause 

appraisement  and  admeasurement  to  he  made. 

1484.  New  appraisement,  when  ordered.    Instead  of  deed- 

ing property  at  appraised  value,  public  sale  to  be 
ordered,  when. 

1485.  Costs,  to  whom  chargeable.    Persons  succeeding  to 

rights  of  homestead  owners  have  all  their  powers 
and  rights. 

1486.  Certified  copies  of  certain  orders  to  be  recorded. 

Right*,  of         1 474.     (§  10.)     The  homestead  selected  by  the  hu3- 

sarviv'or  to  ^  '  *' 

homestead,  band  aiid  wife,  or  either  of  them,  during  their  cover- 
ture, and  recorded  while  both  are  living,  on  the  death 
of  the  husband  or  wife  vests  absolutely  in  the  survivor, 
and  is  not,  nor  is  the  proceeds  of  a  sale  thereof,  sub- 
ject to  the  payment  of  any  debt  or  liability  contracted 
by  or  existing  against  the  husband  and  wife,  or  either 
of  them,  previous  to  or  at  the  time  of  the  death  of 
such  husband  or  wife,  except  such  mortgage  or  lien  as 
the  homestead  was  subject  to  at  the  time  of  the  death 
of  such  husband  or  wife. 

Note. — This  section  was  amended  so  as  to  read  as 
published  in  the  text,  by  Act  of  April  1, 1872,  now  on 
file  in  the  Secretary  of  State's  office.  Stats.  1851,  p. 
298,  Sec.  10;  1860,  p.  312,  Sec.  4;  1862,  p.  519,  Sec.  2. 

1.  This  amendment  enables  a  provident  parent,  before 
death,  to  provide  for  the  children,  against  an  improvi' 
dent  parent  living. 

2.  CoKSTRUCTiON. — In  construing  this  section,  refer- 
ence must  be  had  to  Sees.  1265,  Civil  Code,  and  note; 
1465  and  1470,  ante,  and  notes.  As  these  provisions  are 
new  and  intended  to  carry  out  the  intent  of  the  Legisla- 
ture in  providing  a  definite  method  of  setting  apart  a 
homestead,  avoiding,  as  far  as  possible,  the  difficulties 
heretofore  encountered  under  the  law,  we  here  simply 
refer  to  the  many  cases  on  the  subject  which  have  been 
passed  upon  by  the  Supreme  Court:  Taylor  vs.  Har- 
gous,  4  Cal.,  p.  272;  Est.  Buchanan,  8  Cal.,  p.  509; 
Gee  vs.  Moore,  14  id.,  p.  472;  Bowman  vs.  Norton,  16 
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id.,  p.  216;  Est.  James,  23  id.,  p.  417;  Brannan  vs. 
Wallace,  25  id.,  p.  114;  Matter  of  Orr,  29  id.,  p.  103; 
Estate  Isaacs,  30  id.,  p.  108;  McQuade  vs.  Whaley,  31 
Cal.,  p.  62G;  Est.  Wixom,  35  id.,  p.  323;  Barber  vs. 
Babel,  36  id.,  p.  16;  Est.  Delaney,  37  id.,  p.  179;  Kings- 
ley  vs.  Kingslcy,  89  id.,  p.  666;  Rich  vs.  Tubbs,  Jan. 
Term,  1871;  Bowman  vs.  Norton,  16  Cal.,  p.  213; 
Harper  vs.  Forbes,  15  Cal.,  p.  202;  Montgomery  vs. 
Tutt,  Wilson,  et  al.,  11  Cal.,  p.  190;  Kendall  et  ux  vs. 
Clark,  Sheriff,  etc.,  10  Cal.,  p.  17;  Moss  vs.  Warner 
and  Wife,  id.,  p.  296. 

1475.     (§  121.)      If  the  homestead  selected  and  Soiwted 
recorded  prior  to  the  death  of  the  decedent  is  returned  h^^fwid 
in  the  inventory,  appraised  at  not  exceeding  five  thou-  pe'rson^^ 
sand  dollara  in  value,  the  Probate  Court  must,  by  order, 
set  it  off  to  the  persons  in  whom  title  is  vested  by  the 
preceding  section.     If  there  are  subsisting  liens  or  f-^jfjj*?* 
incumbrances  on  the  homestead,  they  must  be  paid  ^^lyj^l 
out  of  the  funds  of  the  estate,  if  there  remain  suffi-  *'**^®' 
cient  for  that  purpose,  after  the  payment  of  all  claims 
allowed  against  the  estate. 

Note.— Stats.  1851,  p.  463,  Sec.  121;  1867-8,  p.  172, 
Sec.  1;  1870,  p.  794,  Sec.  1.  See  notes  to  Sees.  1465, 
1470,  1474,  ante,  and  1265,  Civil  Code. 

1.  Construction. — The  earlier  cases,  before  the 
recording  Act  was  passed,  held  an  acquiescence  in  the 
homestead  set  apart  for  eighteen  months,  to  be  con- 
clusive against  the  widow  who  desires  a  change  of  the 
choice,  because  the  first  had  liens  on  it. — Holden  vs. 
Pinney,  6  Cal.,  p.  234. 

2.  Character  of  the  PROPEr.TY.--Qeary  vs.  Eas- 
terbi-ook,  6  Cal.,  p.  457.  This  is  now  fully  settled  by 
the  law  and  the  Courts.  How  the  homestead  character 
is  destroyed  by  the  husband  and  wile. — Kellersberger 
vs.  Koph,  6  Cal.,  p.  56o.  Not  a*7ected  by  moiigage  of 
husband  alone. — Cook  vs.  Klink,  8  Cal.,  p.  S47. 

1478.    If  the  homestead,  as  selected  and  recorded,  Appraisers 

'  'to  carve 

is  appraised  at  more  than  five  thousand  dollars,  the  ^J!^9^^\^® 
appraisers  must,  before  they  make  their  return,  ad-  J*^®^"* 
measure  and  set  apart  such  portion  of  the  original  doiia™*^ 
homestead,  including  the  residence,  or  such  portion  of  homestoad, 

^  /  JT  and  report 

the  residence  as  does  not  exceed  five  thousand  dollara  thoBamo. 
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in  value,  and  make  report  thereof,  giving  the  metes, 
bounds,  and  full  description  of  the  property  and 
appurtenances  by  them  set  apart  as  a  homestead;  the 
appraisers  must,  at  the  same  time,  report  the  value  of 
the  entire  house,  if  they  have  partitioned  it;  also,  the 
house  and  the  largest  portion  of  the  immediately  adjar 
cent  land  and  buildings,  which,  together,  do  not  exceed 
five  thousand  dollars  in  value. 


Report 
of  the 


1477.  Any  two  of  the  appraisers  concurring  may 
appraisera.  discharge  the  duties  imposed  upon  the  three,  and 
make  the  report.  A  dissenting  report  may  be  made 
by  the  third  appraiser.  The  report  must  state  fully 
the  acts  of  the  appraisers.  Both  reports  may  be  heard 
and  considered  by  the  Court  in  determining  a  con- 
firmation or  rejection  of  the  majority  report,  but  the 
minority  report  must  in  no  case  be  confirmed. 


Majority 

and 

minority, 

which 

may  bo 

confirmed. 


Day  to  be 
eet  for 
confirming 
or  rejecting 
the  report 
of  the 
appraisers. 
Appeal. 


If  report 

rejected, 

other 

appraisers 

appointed. 


1478.  When  the  report  of  the  appraisers  is  filed, 
the  Court  must  set  a  day  for  hearing  any  objections 
thereto,  from  any  one  interested  in  the  estate.  There 
must  be  given  the  same  notice  thereof  as  is  required 
in  Article  I,  Chapter  II,  of  the  probate  of  a  will.  The 
objections  must  be  in  writing,  and,  together  with  such 
witnesses  as  may  be  produced  for  and  against  the  re- 
port, be  heard  by  the  Court.  If  the  Court  is  satisfied 
that  the  appraisement,  or  the  partition  and  appraise- 
ment, was  fairly  and  honestly  conducted  and  made,  the 
report,  appraisement,  and  partition  must  be  confirmed; 
if  not,  rejected. 

1479.  If  the  report  is  rejected,  and  no  appeal  is 
taken  therefrom,  or  if  from  any  cause  the  first  apprais- 
ers fail  to  make  the  required  report,  the  Court  must 
appoint  three  disinterested  householders,  residents  of 
the  county,  to  appraise  and  admeasure  thje  homestead, 
who  must  be  sworn  thereto,  perform  the  duties  and 
make  report  thereof  and  the  same  proceedings  for  the 
confirmation  or  rejection  thereof  must  be  had  as  pro- 


Code  op  Civil  Procedure.  209 

vided  in  the  two  precedinsc  sections.    K  the  report  is  if  again 

^  ^  *  rejected, 

again  rejected,  and  no  appeal  is  taken,  the  Court  must  J^/JUJ^"^ 
direct  the  homestead  claimant  to  bring  action  for  par-  brought 
tition  of  the  homestead,  in  the  District  Court,  and 
must  set  apart  the  homestead  as  directed  by  the  Dis- 
trict Court. 

1480.  Instead  of  dividing:  a  house  or  the  land  instead  of 

*^  dividing 

embraced  in  the  homestead  selected  and  recorded,  gte^d^wfo 
the  person  entitled  to  the  homestead  by  descent  has  ™doe^* 
the  right  to  pay  to  the  estate  the  excess  of  value  at  appnSsed 
which  the  same  is  appraised  over  five  thousand  dol- 
lars, and  the  Court  must  make  an  order  directing  the 
executor  or  administrator  to  execute  a  deed  therefor, 
conveying  to  him  all  the  interest  of  the  estate  therein. 
K  the  claimant  declines  to  make  such  payment,  and 
prefers  receiving  the  value  of  the  homestead  rather 
than  a  partition  between  him  and  the  estate,  any  of 
the  heirs  or  devisees  may  pay  the  appraised  value  and 
take  a  deed  from  the  estate  and  the  homestead  claim- 
ant.   Five  thousand  dollars  of  the  purchase  money 
must  be  paid  by  order  of  the  Court,  to  the  peraon 
entitled  to  the  homestead. 

1481.  If  no  homestead  is  selected,  designated,  and  w  no 

'  °  '  homestead 

recorded  prior  to  the  death  of  the  decedent,  any  of  the  "s^eiected 
persons  named  in  Section  1474,  entitled  to  succeed  prfSJlS^ 
to  a  homestead,  may  petition  the  Probate  Court  to  decedent 

.  .  1        1  1  one  may  be 

admeasure,  appraise,  and  set  apart  to  them  a  home-  petitioned 
stead,  from  the  real  estate  belonging  to  the  dece- 
dent. The  petition  must  set  forth  the  name  of  the 
petitioner,  his  relation  to  decedent,  the  land  from 
which  it  is  desired  to  make  the  selection,  the  portion 
thereof  selected,  and  its  estimated  value,  and  whether 
the  same  is  community  or  separate  property  of  the 
decedent,  or  owned  by  decedent  as  joint  tenant  or 
tenant  in  common. 

27— Vol.  II. 
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1482.  If  the  land  from  which  the  selection  of  the 
homestead  is  to  be  made,  is  owned  by  the  decedent  as 
joint  tenant  or  tenant  in  common,  the  Probate  Court 
must  so  order,  and  the  executor  or  administrator  must 
proceed  to  have  partition  thereof  made  by  action  in 
the  District  Court,  as  provided  in  this  Code;  and  when 
partition  is  so  made  and  certified  to  the  Probate  Court, 
the  Probate  Court  must,  if  the  portion  set  apart  to  the 
estate  does  not  exceed  five  thousand  dollars  in  value, 
set  the  same  apart  to  Ihe  claimant,  if  entitled  thereto, 
and  cause  the  same  to  be  recorded;  or,  if  a  sale  is  had 
of  the  land  by  decree  of  the  District  or  Probate  Court, 
the  proceeds  of  the  sale  belonging  to  the  estate,  not 
exceeding  five  thousand  dollars,  must  be  paid  to  such 
claimant. 

1483.  If  the  land  and  appurtenances  from  which 
the  selection  of  a  homestead  is  sought,  is  community 
or  separate  property  of  the  decedent,  on  filing  the 
petition  the  Court  must  appoint  appraisers,  and  cause 
the  same  to  be  admeasured,  appraised,  reported,  and 
confirmed  or  rejected,  as  provided  in  the  preceding 
sections  of  this  Article. 


New 
appraise- 
ment, when 
ordered. 


Instead  of 
deeding 
property  at 
appraised 
va  ue, 
public  sale 
to  be 
ordered, 
when. 


1484.  If  it  is  made  to  appear  to  the  Probate  Court 
that  any  appraisement  of  property,  constituting  the 
homestead,  or  from  which  it  is  claimed,  is  either  too 
high  or  too  low,  or  is  unfairly  or  tmudillently  made, 
the  appraisement,  by  order  of  the  Court,  must  be 
annulled  and  another  had,  as  provided  in  this  Article 
in  case  of  rejection  of  a  report.  Instead  of  allowing 
the  homestead  claimant,  or  other  heirs  or  devisees,  to 
take  the  property  in  this  section  before  mentioned,  at 
its  appraised  value,  as  provided  in  Section  1480,  the 
Court  may,  in  its  discretion,  or  on  petition,  direct  a 
sale  thereof  to  be  had  at  public  auction,  after  notice  of 
sale  given  as  provided  for  sales  of  real  estate  of  a 
decedent  in  the  course  of  administration,  for  the  pay- 
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ment  of  debts  or  lescacies.  If  more  than  five  thousand 
dollars  is  not  bid,  no  sale  shall  take  place,  but  on 
report  of  the  facts  the  property  must  be  set  apart  as  a 
homestead. 

1485.  The  costs  of  all  proceedinsrs  in  the  Probate  Coete, 

*  ^  to  whom 

Court,  provided  for  in  this  Chapter,  must  be  paid  by  chargeable 
the  estate,  as  expenses  of  administration.     Persons  Persona 

*  ^  Bucoeoding 

succeeding  by  purchase  or  otherwise  to  the  interests,  ^^^Ig^*^^^ 
rights,  and  title  of  successors  to  homesteads,  or  to  the  Saveaii 
right  to  have  homesteads  set  apart  to  them,  as  in  this  powers 
Chapter  provided,  have  all  the  rights  and   benefits 
conferred  by  law  on  the  persons  whose  interests  and 
rights  they  acquire. 

1486.  A  certified  copy  of  everv  final  order  made  Certified 

* "  •^  copies  of 

in  pursuance  of  this  Article,  by  which  a  report  is  con-  oJS^^^obe 
firmed,  property  assigned,  or  sale  confirmed,  must  be  '^^orded. 
recorded  in  the  oflice  of  the  Recorder  of  the  county 
where  the  homestead  property  is  situated. 

NoTK. — Thia  Article  is  entirely/  new,  and  was  in- 
tended to  provide  for  every  conceivable  difficulty  aris- 
ing in  the  partition  of  homestead  property.  The  statute 
of  1870,  p.  7D3,  the  last  enacted  on  the  subject,  will  be 
found,  on  careful  examination,  to  be  rather  cuq^ber- 
some,  and  probably  obnoxious  to  a  constitutional  ob- 
jection as  to  jurisdiction. 

Jurisdiction.— AVe  do  not  decide  that  the  Probate 
Court  may  not  ex«,rcis8  the  character  of  jurisdiction 
intended  by  the  Act  of  1870  to  be  conferred,  for  it  is 
provided  that  the  Court  may  make  jiartition  and  dis- 
tribution  of  estates;  but  does  not  this  refer  to  partition 
among  the  heirs  alone,  and  not  partition  where  the 
decedent  and  a  stranger  to  th^  estate  liold  as  tenants  in 
common,  joint  tenants,  or  coparceners?  This  matter 
of  partition  of  the  homestead  is  frequently  the  most 
important  matter  in  the  settlement  of  an  estate,  and, 
all  things  considered,  it  is  obviously  to  the  interest  of 
all  concerned  that  it  be  made  by  Judges  of  experience 
and  learning,  who,  without  reflecting  upon  our  County 
Judges  in  any  manner,  we  may  venture  to  say  are  to 
be  found  on  the  district  rather  than  the  county  bench. 
If,  however,  partition  can  be  satisfactorily  made  by  the 
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Probate  Court,  this  method  provides  sufficient  means 
for  its  accomplisihment,  and  a  much  less  expensive  and 
more  speedy  method  than  heretofore,  through  one  set 
of  appraisers. 


.  CHAPTER  VI. 

OF   CLAIMS   AGAINST    THE   ESTATE. 

Section  1490.  Notice  to  creditors.    Additional  notice. 

1491.  Time  expressed  in  the  notice. 

1492.  Copy  and  i)roof  of  notice  to  be  filed  and  order  made. 

1493.  Time  within  which  claims  against  an  estate  must  be 

presented. 

1494.  Claims  to  be  sworn  to,  and  when  allowed,  to  bear 
,      same  interest  as  judgments. 

1495.  Probate  Judge  may  present  claim,  and  action  thereon. 

1496.  Allowance  and  rejection  of  claims. 

1497.  Approved  claims  or  copies  to  be  filed.   Claims  secured 

by  liens  may  be  described.    Lost  claims. 

1498.  Rejected  claims  to  bo  sued  for  within  three  months. 

1499.  Claims  barred  by  Statute  of  Limitations.    AYhen  and 

who  Probate  Judge  may  examine. 

1500.  Claims  must  be  presented  before  suit. 

1501.  Time  of  limitation. 

1502.  Claims  in  action  pending  at  time  of  decease. 

1503.  Allowance  of  claim  in  part. 

1504.  EflTcct  of  judgment  against  executor. 

^         1505.  Execution  not  to  issue  after  death.    If  one  is  levied 
the  property  may  be  sold. 

1506.  "What  judgment  is  not  a  lien  on  real  property  of  estate. 

1507.  May  refer  doubtful  claims.    Efi^ect  of  referee's  allow- 

ance or  rejection. 

1508.  Trial  by  referee,  how  confirmed  and  its  effect. 

1509.  Liability  of  executor,  etc.,  for  costs. 

1510.  Claims  of  executor,  etc.,  against  estate. 

1511.  Executor  neglecting  to  give  notice  to  creditors,  to  be 

removed. 

1512.  Executor  to  return  statement  of  claims. 

Notice  to  1490.     (§  128.)     Every  executor  or  administrator 

must,  immediately  after  his  appointment,  cause  to  be 
published  in  some  newspaper  of  the  county,  if  there 
be  one,  if  not,  then  in  such  newspaper  as  may  be 
designated  by  the  Court,  a  notice  to  the  creditors  of 
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the  decedent,  requiring  all  persons  having  claims 
against  him  to  exhibit  them,  with  the  necessary 
vouchers,  to  the  executor  or  administrator,  at  the 
place  of  his  residence  or  business,  to  be  specified  in 
the  notice.  Such  notice  must  be  published  as  often 
as  the  Judge  or  Court  shall  direct,  but  not  less  than 
once  a  week  for  four  weeks.    The  Court  or  Jud^e  Additional 

^       notice. 

may  also  direct  additional  notice  by  publication  or 
posting.  In  case  such  executor  or  administrator  re- 
signs, or  is  removed,  before  the  time  expressed  in  the 
notice,  his  successor  must  give  notice  only  for  the 
unexpired  time  allowed  for  such  presentation. 

NoTK.— Stats.  1861,  p.  636,  Sec.  38. 

1.  Claims  Dkfined.— In  Deck's  Est.  vs.  Gherke,  6 
Cal.,  p.  669,  the  Court  say:  **  Claims  against  an  estate, 
which  have  been  allowed  by  the  administrator  and  tho 
Probate  Judge,  have  the  force  and  effect  of  judgments. 
At  common  law,  an  administrator  who  paid  a  claim 
without  suit  did  so  at  his  peril."  Our  laws  protect 
administrators  in  the  payment  of  claims,  when  duly 
presented  and  allowed,  and  thereby  prevent  useless  ex- 
penditure in  litigation.  This  applies  to  debts  against  the 
decedent,  and  not  expenses  of  administration.  The 
word  **  claim  "  is  certainly  a  very  broad  term  when 
used  in  certain  connections  and  in  reference  to  certain 
matters.  Lord  Coke  truly  says  that  "the  word*dc- 
fnand^  is  the  largest  word  known  to  the  law,  save  only 
*c^m?ii,*  and  a  release  of  all  demands,  discharges  all 
right  of  action,^^  Chief  Justice  Nelson  says:  "The 
word  *  claim  *  is  of  much  broader  import  than  the 
word  *debt,'  and  embraces  rights  of  action  belonging 
to  the  debtor  beyond  those  which  may  properly  be 
called  debts."— 2  Hill's  Rep.,  p.  223.  "  But,  however 
broad  may  be  the  general  meaning  of  this  term,  we 
must  look  to  the  statute  to  ascertain  the  sense  in  which 
it  is  there  used."  Such  is  the  language  of  the  Court 
in  Gray  vs.  Palmer,  9  Cal.,  p.  636.  The  Court  then 
proceeds  to  examine  Sees.  128, 131,  133,  130,  147,  149, 
150,  220,  222,  22g  to  249,  corresponding  with  Code  Sec- 
tions 1490, 1491,  1394,  1395, 1497,  1503.  1512,  1518, 1522, 
1523,  1617,  1622,  1628-1653,  respectively,  where  the 
words  "creditors,"  "amount,"  "payments,"  "claim," 
** debts,"  "became  due,"  etc.,  are  used,  and  say:  "It 
would  seem  to  be  clear,  from  the  different  sections  ^f 
the  Act,  taken  and  constnied  together,  as  well  as  from 
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the   nature   and  reason  of  the  case*  that  the  word 

*  claimant'  and  *  claim/  are  used  as  synonymous  with 

*  creditor '  and  *  legal  demand  for  money/  to  be  paid 
out  of  the  estate.  The  statute  does  not  require  a  pre- 
sentation of  the  notes,  etc.,  to  be  postponed  until  after 
publication  of  notice  by  the  executor,  but  the  holder 
may  anticipate  such  publication.— Ricketson  vs.  Rich- 
ai-dson,  19  Cal.,  p.  854. 

2.  HoRTOAGK. — **  Claims  are  demands  which  might 

4 

have  been  enforced  against  the  decedent  in  his  ii/e- 
time^  by  personal  actions  for  the  recovery  of  money, 
and  upon  which  only  a  money  judgment  could  have 
been  rendered."  **In  this  sense,"  the  Court  here  say, 
"  a  mortgage  lien  is  not  a  claim  against  the  estate." — 
Fallon  vs.  Butler,  21  Cal.,  p.  32.  In  EUissen  vs.  Hal- 
leck,  6  Cal.,  393,  the  Court  say:  **  The  word  claim,  em- 
ployed by  the  statute  is  sufficiently  comprehensive  to 
include  eveiy  species  of  charge  or  account  against  an 
estate,  whether  the  same  be  recorded  or  not.'*  This 
would  indicate  that  a  mortgage  could  not  be  sued  upon 
and  would  be  barred,  unless  presented.  But  in  "Willis 
vs.  Farley  et  al.,  24  Cal.,  p.  499,  the  Court  say:  "In 
some  of  the  earlier  cases,  it  was  held  that  a  mortgage 
creditor,  whoso  claim  was  allowed,  could  not  maintain 
an  action  in  the  District  Court  for  the  foreclosure  of  his 
mortgage,  but  that  his  debt  must  abide  the  adminis- 
tration and  settlement  of  the  estate,  under  the  super- 
vision of  the  Probate  Court. — Ellissen  vs.  Halleck,  6 
Cal.,  p.  392;  Falkner  vs.  Folsom's  Executors,  6  Cal., 
p.  412.  But  the  doctrine  of  these  cases,  in  this  respect, 
may  be  said  to  have  been  disapproved  by  the  Court  in 
its  latter  decisions,  mainly,  if  not  entirely,  on  the 
ground  that  the  District  Court  had,  under  the  Consti- 
tution as  it  then  existed,  original  juris>diction,  in  law 
and  equity,  in  all  cases  where  the  amount  in  dispute 
exceeded  two  hundred  dollars,  exclusive  of  interest. — 
BoUoc  vs.  Rogers,  9  Cal.,  p.  123;  Hentsch  vs.  Porter, 
10  Cal.,  p.  559;  Fallon  vs.  Buttler,  21  Cal.,  p.  30.  By 
the  Constitution  as  amended,  it  is  provided  that  Dis- 
trict Courts  shall  have  original  jurisdiction  in  all  cases 
in  equity. — Article  VI,  Sec.  6.  The  foreclosure  of 
mortgages,  and  the  sales  of  the  premises  for  the  i>ay- 
ment  of  debts  thereby  secured,  are  matters  of  purely 
equitable  cognizance.*  Powers  which  are  granted  by 
the  Constitution  cannot  be  taken  away  by  legislative 
enactments,  and  remedies  which  are  secured  to  the 
citizen  by  organic* law,  cannot  be  destroyed  by  a  depart- 
ment of  the  Government  that  exists  in  subordination 
of  the  Constitution.    The  Probate  Court  does  not  pos- 
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sees  the  power  to  afbrd  the  relief  to  mortgagees  to 
which  they  may  be  entitled  in  the  tribunals  created  for 
their  use  by  the  Constitution;  and  as  a  mortgage  cred- 
itor has  the  right  to  foreclose  his  mortgage  upon 
condition  broken,  he  can  invoke  the  aid  of  a  Court 
competent  to  afford  adequate  relief.  Hence  it  is  that 
a  creditor  of  an  estate  of  a  deceased  person,  whose  debt 
is  secured  by  mortgage,  may,  after  having  duly  pre- 
sented it  to  the  executor  or  administrator  and  Probate 
Judge,  whether  it  be  allowed  or  rejected,  proceed  at 
once  to  foreclose  his  mortgage  in  the  proper  Court  of 
original  equitable  jurisdiction." — See,  also,  Ellis  vs. 
Polhemus,  27  Cal.,  pp.  355,  357.  From  this  it  is  clear 
that  a  creditor,  after  presenting  his  mortgage  debt  for 
allowance,  whether  rejected  or  not,  may  proceed  at 
once  to  foreclose  it.  In  this  case,  that  of  Fallon  vs. 
Buttler,  and  others,  are  cited,  and  the  question  reviewed 
at 'length.  If  a  creditor  would  preserve  his  claim 
against  an  estate,  he  must  present  it  as  required  by 
statute,  within  ten  months  after  the  notice  is  given,  or 
it  becomes  barred  forever;  that  is,  it  becomes  barred  as 
a  claim  against  the  estate,  and  no  action  can  be  main- 
tained thereon.  But  if  he  holds  property  pledged,  he 
may  look  to  it  and  not  to  the  estate  for  payment. — 
Wright  vs.  Koss,  36  Cal.,  p.  489;  see  "claim  "  ** mort- 
gage," Ellis  vs.  Polhemus,  27  Cal.,  p.  355,  and  separate 
opinion,  27  Cal.,  p.  367. 

3.  Attorneys*  and  Counselors*  fees  for  services 
rendered  the  estate  or  its  administration,  are  not  claims 
against  the  estate  within  the  meaning  of  this  section. — 
Gumee  vs.  Maloney,  38  Cal.,  p.  87.  See  notes  to  Sees. 
1493, 1494,  post,  and  cases  there  cited. 

4.  Presentation. — A  claim  not  presented  in  time 
is  barred  against  the  administrator,  but  not  as  against 
the  heirs  and  creditors. — Graham  vs.  Vining,  2  Texas, 
p.  433.  The  presentation  is  required  that  it  may  be 
allowed  without  making  costs,  and  that  it  may  be  set- 
tled in  due  course. — Trigg  vs.  Moore,  10  Texas,  p.  197; 
EUissen  vs.  Halleck;  Falkner  vs.  Executors  of  Fol- 
som;  and  Deck  vs.  Gherke,  all  in  6  Cal.,  supra.  See 
Sec.  1493,  post. 

6.  Specific  Property.— Claimant  of,  not  bound  to 
present  his  claim. — Gunter  vs.  Jones,  9  Cal.,  p.  643. 

6.  Rejection.— Rice  vs.  Inskeep,  34  Cal.,  p.  225; 
Cullerton  vs.  Mead,  22  id.,  p.  96;  Pico  vs.  Steams,  18 
id.,  p.  376;  Aguierre  vs.  Packard,  14  Cal.,  p.  171. 

7.  Allowance  and  Proofs  generally,  and  suits 
thereon,  see  Benedict  vs.  Haggin,  2  Cal.,  p.  385;  Beck- 
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ett  vs.  Selover,  7  Cal.,  p.  215;  Williams  vs.  Price,  11 
id.,  p.  212;  Cowell  vs.  Buckalew,  14  id.,  p.  641;  Estate 
of  Hidden,  23  id.,  p.  362. 

1491.  (§  128.)  The  time  expressed  iu  the  notice 
must  be  teu  months  after  its  first  publication,  when  th^ 
estate  exceeds  in  value  the  sum  of  ten  thousand  dol- 
lars, and  four  months  when  it  does  not. 

Note.— stats.  1861,  p.  636,  Sec.  38. 

1492.  (§  129.)  After  the  notice  is  given,  as  re- 
quired by  the  preceding  section,  a  copy  thereof^  with 
the  aflidavit  of  due  publication,  or  of  publication  and 
posting,  must  be  filed,  and  upon  such  affidavit  or  other 
testimony  to  the  satisfaction  of  the  Coui't,  an  order  or 
decree  showing  that  due  notice  to  creditors  has  been 
given,  and  directing  that  such  order  or  decree  be 
entered  in  the  minutes  and  recorded,  must  be  made 
by  the  Court. 

Note.— Stats.  1851,  p.  464,  Sec.  129;  1861,  p.  636, 
Sec.  39. 

1493.  (§  130.)  If  a  claim  is  not  presented  within 
the  time  limited  in  the  notice,  it  is  barred  forever, 
except  as  follows:  If  it  is  not  then  due,  or  if  it  is 
contingent,  it  may  be  presented  within  one  month  after 
it  becomes  due  or  absolute;  when  it  is  made  to  appear 
by  the  affidavit  of  the  claimant,  to  the  satisfaction  of 
the  executor  or  administrator  and  the  Probate  Judge, 
that  the  claimant  had  no  notice,  as.  provided  in  this 
Chapter,  by  reason  of  being  out  of  the  State,  it  may 
be  presented  any  time  before  a  decree  of  distribution 
is  entered;  a  claim  for  a  deficiency  remaining  unpaid 
after  a  sale  of  property  of  the  estate  mortgaged  or 
pledged  must  be  presented  within  one  month  after  such 
deficiency  is  ascertained. 

Note.— Stats.  1860,  p.  17,  Sec.  1. 

1.  See  note  to  Sec.  1490,  ante,  and  the  case  of  Wri|?ht 
vs.  Ross,  36  Cal.,  p.  439,  there  cited.  Claims  are  abso- 
lutely barred  if  not  presented  as  required,  with  the 
exceptions  here  given.    In  the  absence  of  proof  that 
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the  heirs  had  no  notice,  and  notice  being  given  by  im- 
plication, settlement  concludes  them. — Kingslcy  vs. 
Ailler  (No.  3,473),  October  Term,  1872. 

2.  As  to  the  necessity  of  publication  of  notice  and 
presentation  of  claim  under  this  section,  see  EUissen 
vs.  Halleck,  6  Cal.,  p.  386;  affirmed  in  Willis  vs.  Far- 
ley, 24  Cal.,  p.  498;  Falkner  vs.  Folsom's  Executors, 
differing  from  Ellissen's  case,  id.,  p.  412,  Applies  to 
debts  against  the  decedent,  and  not  expenses  of  admin- 
istration.—Deck's  Estate  vs.  Gherke,  id.,  p.  669;  Gray 
vs.  Palmer,  9  id.,  p.  636;  Gunter,  Executor,  vs.  Janes, 
Guardian,  id.,  p.  658. 

3.  Carr  vs.  Caldwell  and  Vermeule,  10  Cal.,  p.  384, 
presents  an  instance  of  a  rights  which  is  not  a  claim, 
against  the  estate,  within  the  meaning  of  this  section; 
and  the  case  of  the  Estate  of  Taylor,  id.,  p.  482,  pre- 
sents one  where  the  executor  is  also  holder  of  a  claim, 

4.  This  section  ignores  all  claims  which  are  due 
unless  they  are  presented  as  therein  provided.  The  last 
clause  tnakes  a  new  provision  for  those  not  due  and  con- 
tingent (this  last  clause,  as  the  section  originally  stood, 
began  with  the  words  "when  it  is  made  to  appear," 
etc.;  the* deficiency  clause  is  entirely  new). — Pico  vs. 
De  la  Guerra,  18  Cal.,  p.  428. 

5.  If  no  publication  is  made,  no  bar  exists. — Smith 
vs.  Hall,  19  Cal.,  p.  86.  Claims  are  only  such  upon 
which  personal  actions  would  have  existed  against  the 
decedent  living.— Fallon  vs.  Butler,  21  Cal.,  p.  32. 

6.  CuUerton  vs.  Mead,  22  Cal.,  p.  99,  presents  a  case 
of  extension  of  time  within  which  notice  is  presumed, 
by  reason  of  absence  from  the  State.  A  claim  may  be 
presented  at  any  time  prior  to  distribution,  if  no  notice 
is  had  as  here  provided.  Affidavit  of  claimant  is  proof 
of  want  of  notice. 

7.  In  34  Cal.,  p.  264,  Gleason  vs.  White  presents  the 
case  of  a  claim  arising  out  of  a  partnership  unsettled. 
The  statute  does  not  commence  to  run  until  the  claim 
becomes  absolute. — Id. 

8.  The  debt  of  a  corporation  is  due  by  an  individual 
member  of  the  corporation,  under  his  individual  liability, 
at  the  time  it  is  due  by  the  corporation,  and  is  not  con- 
tingent in  view  of  this  section,  but  is  absolute  and  un- 
conditional, and  the  provisions  of  this  section  will  bar 
it  if  it  is  not  presented  in  time. — Davidson  vs.  Rankin, 
34  Cal.,  p.  507;  citing  Mokelumne  Hill  Mining  Co.  vs. 
Woodbury,  14  Cal.,  p.  265. 

9.  The  claims  against  an  estate  devised  by  will  are 
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governed  by  the  provisions  of  this  section. — "Wright  vs. 
K086,  36  Cal.,  p.  438.  It  was  held,  also,  in  Gumee  vs. 
Maloney,  38  Cal.,  p.  88,  that  "claims"  here  mean  such 
as  afford,  or  are  the  basis  of,  a  personal  action;  refer- 
Ting  to  Deck*6  Estate  vs.  Gherke,  6  Cal.,  p.  669,  and 
others  cited  supra.  Presumptions  from  mistake  in 
pleadings,  unexplained,  are  taken  as  the  truth  against 
the  pleader. — Geary  vs.  Simmons,  39  Cal.,  p.  231. 

10.  Mortgages  as  Claims.— In  "Willis  vs.  Farley 
et  al.,  24  Cal.,  p.  498,  the  earlier  cases  are  reviewed 
(see  note  to  Sec.  1490),  and  it  was  held  to  be  the  proper 
course  to  present  a  note,  secured  by  mortgage,  for 
allowance,  though  it  did  not  bar  the  remedy  against 
the  security,  but  would  only  go  to  the  validity  of  the 
claim  for  the  deficiency  over^  specified  in  the  last  clause 
of  this  8ecti6n.  In  the  case  of  Ellis  vs.  Polhemus,  27 
Cal.,  p.  354,  the  Court  say:  "  But  it  is  insisted  that  this 
note  is  not  a  claim,  within  the  meaning  of  the  fore- 
going provision,  and  is  not  subject  to  it,  because  it  is 
secured  by  mortgage,  and  therefore  does  not  run  against 
the  body  of  the  estate  in  the  first  instance;  and  in  sap- 
port  of  this  view  the  case  of  Fallon  vs.  Butler,  supra,  is 
cited.  Whether  that  case  states  the  law  as  correctly 
as  Ellissen  vs.  Halleck,  and  Palkner  vs.  Folsom 
Estate,  6  Cal.,  pp.  386  and  412,  which  it  overrules, 
admits  of  serious  doubt.  The  meaning  of  the  word 
*  *  claim  *  is  broad  enough  to  embrace  a  mortgage  or  any 

other  lien,  and  in  the  one  hundred  and  eighty-sixth  sec- 
tion (Code  Sec.  1569,  post)  of  the  Act,  mortgages  and 
other  liens  are  expressly  mentioned  as  valid  claims 
against  the  estate.  This  section  (1569)  received  no 
special  notice  (though  it  was  cited  in  the  brief  of  coun- 
sel) at  the  hands  of  the  Court  in  Fallon  vs.  Butler,  yet 
it  seems  to  have  a  very  significant  bearing  on  the  ques- 
tion there  discussed  and  determined.  But,  be  that  as 
it  may,  it  is  clear  that  Fallon  vs.  Butler  does  not  decide 
that  a  note,  when  secured  by  a  mortgage,  is  not  a  claim 
against  the  estate."  It  was  only  considered  with  rela- 
tion to  its  lien.  By  an  examination  of  Section  1569, 
post,  together  with  the  last  clause  added  to  this  section, 
it  will  be  observed  that  the  Code  treats  a  note,  secured 
by  a  mortgage,  as  a  "claim;"  not  one  the  lien  of  which 
may  be  barred  by  not  being  presented  within  ten 
months  after  publication  of  notice,  for  the  lien  could 
not  be  so  barred,  the  Probate  Court  having  no  jurisdic- 
tion over  it  as  a  Hen.  But  if  an  allowance  over,  against 
the  estate,  is  desired,  in  case  the  mortgaged  property 
should  prove  insufiGlcient  to  discharge  the  note,  then  the 
note,  so  secured  by  mortgage,  should  be  presented  for 
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allowance  within  the  ten  months  or  within  the  Code 
time,  aft«r  it  becomes  due;  and  this  is  the  true  rule 
under  the  several  sections  of  this  Code  relating  thereto  as 
amended  and  here  existing.  And  this  seems  to  be 
the  opinion  of  the  law,  before  the  changes  were^made 
to  this  Section  1569,  by  Justice  Rhodes,  in  his  sepa- 
rate decision,  delivered  in  the  case  last  supra,  27  Cal., 
p.  366,  See,  also,  opinion  of  Sawyer,  J.,  id.,  p.  857.  A 
homestead,  previously  mortgaged,  is  taken  subject  to 
the  lien,  and  the  Probate  Court  has  no  control  over  it 
after  setting  it  apart.— Estate  of  Orr,  29  Cal.,  p.  104; 
id.,  p.  122. 

1494.     (§  131.)     Every  claim  presented  to  the  ad-  Claims  to 

^  -^  •/  -t  boBwornto. 

ministmtor  must  be  supported  by  the  affidavit  of  the  JSiow^tto 
claimant,  or  some  one  in  his  behalf^  that  the  amount  is  SftOTostM 
justly  due,  that  no  payments  have  been  made  thereon 
which  are  not  credited,  and  that  there  are  no  offsets 
to  the  same,  to  the  knowledge  of  the  claimant  or 
affiant.  When  the  affidavit  is  made  by  a  person  other 
than  the  claimant,  he  must  set  forth  in  the  affidavit 
the  reasons  why  it  is  not  made  by  the  claimant.  The 
oath  may  be  taken  before  any  officer  authorized  to 
administer  oaths.  The  executor  or  administrator  may 
also  require  satisfactory  vouchers  or  proofe  to  be  pro- 
duced in  support  of  the  claim.  If  the  estate  is  insol- 
vent, no  greater  rate  of  interest  shall  be  allowed  upon 
any  claim,  after  the  first  publication  of  notice  to  cred- 
itors, than  is  allowed  on  judgments  obtained  in  the 
District  Court. 

Note.— State.  1860,  pp.  17, 18,  Sec.  2;  1861,  p.  637, 
Sec.  40.  See  note  to  the  preceding  section,  and  the 
cases  thei'e  cited. 

Stats.  1871-2,  p.  606. 

An  Act  supplementary  to  an  Act  entitled  an  Act  to 

regulate  the  settlement  of  the  estates  of  deceased 

persons,  passed  May  first,  eighteen  hundred  and 

fifty-one, 

[Approved  March  90, 1872.] 

[Enacting  clause.] 

Section  1.  IVhen  it  shall  appear,  upon  the  settle- 
ment of  the  accounts  of  any  executor  or  administrator, 
that  debts  against  the  deceased  have  been  paid  without 
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the  affidavit  and  allowance  prescribed  by  Sec.  131  of 
the  Act  to  which  this  Act  is  supplementary,  and  it  shall 
be  proven  by  competent  evidence  to  the  satisfaction  of 
the  Probate  Courts  that  such  debts  were  justly  due, 
were  paid  in  good  faith,  that  the  amount  paid  was  the 
true  amount  of  such  indebtedness  over  and  above  all 
payments  or  set-offs,  and  that  the  estate  is  solvent,  it 
shall  be  the  duty  of  the  said  Court  to  allow  the  said 
sums  so  paid  in  the  sctttement  of  said  accounts. 

Skc.  2.  This  Act  shall  go  into  effect  from  and  after 
its  passage. 

1.  Evidence  of  Claim— Verification — In  case  it 
is  based  on  a  note  or  other  instrument  it  must  be  pro- 
duced, or  its  loss  or  absence  accounted  for. — "Williams 
vs.  Harden,  1  Barb.  Ch.,  p.  301.  The  presentation,  it 
seems,  is  the  commencement  of  a  suit,  and  stops  the 
running  of  the  statute. — Beckett  vs.  Selover,  7  Cal.,  p. 
215. 

2.  Verification.— In   the   case  of  Marcoleta  vs. 
Packard,  14  Cal.,  p.  180,  it  was  contended  that  the 
claim  was  fatally  defective,  in  not  being  verified.     It 
seems  to  be  verified  by  one  Danglada,  styling  himself 
tlie  attorney  in  fact  of  the  plaintiff,  who  resides  out  of 
the  State.     At  that  time  the  section  had  aot  been 
amended  so  as  to  permit  one  other  than  the  plaintiff  to 
verify  the  claim,  by  stating  the  reason  why  it  was  not 
verified  by  the  claimant.    No  such  question  can  again 
arise,  if  this  section  as  it  now  stands  is  complied  with. 
A  substantial  compliance  with  the  provisions  of  the 
statute  is  all  that  is  required — no  particular  form  abso- 
lutely necessary. — Crosby  vs.  Mc Willie,  11  Texas,  p. 
94.    Where  a  claim  is  disallowed  because  the  affidavit 
made  by  agent  does  not  state  the  reasons,  that  objection 
must  be  the  ground  for  the  disallowance. — Shelton  vs. 
Berry,  19  Texas,  p.  154;  Dunn  vs.  Sublett,  14  Texas, 
p.  521.    A  claim  allowed  by  the  administrator  cannot 
afterwards  be  refused  payment  to  an  assignee  in  good 
faith  through  a  want  of  verification,  payment  having 
been  long  delayed. — Howard  vs.  Battle,  18    Texas, 
p.  673. 

3.  Contingent  Claim— Or  one  not  due,  cannot  be 
sworn  to  until  the  contingency  happens.  The  claim 
must  be  verified  and  presented  after  it  becomes  due, 
though  before  it  is  due  the  administrator  may  have 
notice  of  its  existence;  yet,  when  it  finally  becomes 
due,  the  then  holder  must  verify  and  present  it— the 
contingency  may  never  happen — if  it  does  the  adminis- 
trator is  entitled  to  have  it  presented  as  one  due.   These 


Code  op  Civil  Procedure.  221 

views  are  supported  by  Pico  vs.  Do  la  Guerra,  18  Cal., 
p.  430.  See  mortgage  case  of  Ellis  vs.  Polhemus,  27 
Cal.,  p.  355,  and  separate  opinion  of  Shafter  and  Saw- 
yer, Justices,  id.,  p.  357.  Presentation  is  the  beginning 
of  a  suit. — Beckett  vs.  Solover,  7  Cal.,  p.  215.  The 
statute  does  not  begin  to  run  till  administration  is  had. 
'Smith  vs.  Hall,  19  Cal.,  p.  86;  Danglada  vs.  De  la 
Guerra,  10  Cal.,  p.  386. 

4.  Judgment  must  be  presented,  allowed,  and  paid 
in  due  course,  and  is  like  other  claims.  The  right  of 
action  against  one  dies  with  him,  and  presentation  to 
and  allowance  by  his  administrator  is  substituted  there- 
for; when  allowed  it  becomes  among  the  recognized 
debts;  the  right  to  sue  the  estate  arises  from  the  refusal 
of  the  allowance,  and  not  from  the  existence  of  the 
debt  or  judgment  against  the  decedent. — See  Sec.  1505 
(g  141),  post,  and  note;  see,  also.  Sec.  68Q  (§  215),  ante, 
for  certain  exceptions.  Judicial  sales  under  mortgage — 
foreclosure  decrees — and  rights  of  mortgage  creditors, 
partake  of  proceedings  in  rem  and  not  of  actions  against 
the  estate.— Fallon  vs.  Butler,  21  Cal.,  p.  81;  Ellis  vs. 
Polhemus,  27  Cal.,  pp.  355-357;  and  Chase  vs.  Swain, 
9  Cal.,  p.  130.  In  suit  against  an  estate,  judgment 
should  be  that  it  be  paid  in  due  course. — Williams  vs. 
Harden,  1  Barb.  Ch.,  p.  301.  Bears  interest,  though 
the  contract  may  not  have  done  so.  Approval  of  claim 
a  judgment.  Eailure  to  pay  a  claim  when  he  has  the 
funds  charges  the  administrator  with  interest. — Finley 
vs.  Carothers,  9  Texas,  p.  517.  The  approval  of  a  claim 
by  an  executor  or  administrator,  is  a  judgment  which 
cannot  be  collaterally  attacked. — Pitner  vs.  Flannegan, 
17  Texas,  p.  7.  There  is  no  doubt  of  this  as  between 
the  parties,  and  how  far  the  heirs  and  others  arc  bound 
by  it  on  application  to  sell  the  realty  and  other  pro- 
ceedings, see  Beckett  vs.  Selover,  7  Cal.,  p.  215,  and  ♦ 
Texas  cases  there  cited;  Pico  vs.  Do  la  Guerra,  18  Cal., 
p.  422;  Moon  vs.  Hillebrant,  14  Texas,  p.  312;  Eccles 
vs.  Daniels,  16  Texas,  p.  136.  The  allowance  of  a 
claim  against  an  estate  by  the  administrator  which  was 
barred,  is  in  the  nature  of,  if  not  actual,  fVaud  against 
the  estate  and  heirs,  and  it  may  be  attacked  directly  by 
suit  in  the  District  Court,  under  its  general  jurisdic- 
tion.—Id.;  Est.  M.  E.  Cook,  14  Cal.,  p.  129;  Eccles  vs. 
Daniels,  16  Texas,  p.  136.  Judgment  simply  estab- 
lishes .validity  of  claim. — Chase  vs.  Swain,  9  Cal.,  p. 
130;  Wells,  Fargo  &  Co.  vs.  Robinson,  13  Cal.,  p.  134. 
In  Rice  vs.  Inskeep,  34  Cal.,  p.  226,  the  Court  say: 
"  The  judgment  should  first  ascertain  the  amount  due, 
and  adjudge  the  same  to  be  a  valid  claim  against  the 
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estate,  and  then  provide  that  the  same  be  paid  by  the 
defendant  in  due  course  of  administration.  Ko  exe- 
cution can  be  awarded.    This  is  the  proper  form." 

6.  Interest  follows  the  contract,  according  to  the 
law  in  existence  at  the  time  and  place  of  the  contract, 
or  the  performance  of  it;  but  a  subsequent  change  of 
the  legal  rate  of  interest  does  not  affect  the  contract. 
Interest  is  regulated  by  Sees.  1912-1920  of  the  Civil 
Code.  See,  also,  notes  thereto.  Sec.  1920,  id.,  reads  as 
follows:  "No  judgment  in  any  Court  of  this  State 
shall  draw  interest  at  a  rate  to  exceed  seven  per  cent 
per  annum.  Interest  must  not  be  compounded,  in  any 
manner  or  form,  on  a  judgment.'*  See  Ellis  vs.  Pol- 
hemus,  27  Cal.,  pp.  355-357,  as  to  interest.  In  the  case 
of  Dexter  vs.  Paugh,  18  Cal.,  p.  377,  where  the  claim 
was  for  the  value  of  horses  and  mules  purchased  by 
decedent,  the  Court  held  that  "  the  plaintiff'  was  enti- 
tled to  interest  from  the  presentation  of  his  demand,*' 
the  claim  being  a  valid  and  legal  charge  against  the 
estate,  and  should  have  been  allowed  on  presentation. 
A  refusal  to  allow  the  claim  ought  not  to  deprive  plain- 
tiff of  his  right  to  interest;  his  recovery  of  judgment 
was  tantamount  to  an  allowance.  To  be  recoverable, 
the  face  of  the  paper  constituting  the  claim  must  show 
that  interest  necessarily  results  from  the  facts  stated. — 
Aguirre  vs.  Packard,  14  Cal.,  p.  171 ;  see  Subd.  4,  "Judg- 
ment,'' supra.  The  amendment  to  this  section  places 
allowed  claims  against  an  estate  on  the  same  footing,  so 
far  as  interest  is  concerned,  with  judgments,  which  is 
considered  eminently  just,  as  there  is  no  reason  why  an 
allowed  claim,  which  is  a  quasi  judgment  against  a 
decedent,  should  bear  a  greater  rate  of  interest  than  a 
judgment  against  a  living  person. 


Probate 
Judge  may 
present 
claim,  and 
action 
thereon. 


1495.  (§  131.)  Any  Probate  Judge  may  present 
a  claim  against  the  estate  of  a  decedent,  for  allowance, 
to  the  executor  or  administrator  thereof;  and  if  the 
executor  or  administrator  allows  the  claim,  he  must,  in 
writing,  designate  some  Probate  Judge  of  an  adjoining 
county,  who,  upon  the  presentation  of  such  claim  to 
him,  is  vested  with  the  same  power  to  allow  or  reject 
it  as  he  would  have  if  the  will  had  been  proved  or 
administration  granted  in  his  own  county;  and  the 
Probate  Judge  presenting  such  claim,  in  case  of  its 
rejection  by  the  executor  or  administrator,  or  by  such 
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Probate  Judge  as  sliall  have  acted  upon  it,  has  the 
same  right  to  sue  in  a  proper  Court  for  its  recovery  as 
other  persons  have  when  their  claims  against  an  estate 
are  rejected. 

Note. — StaU.  18.>6,  pp.  93,  94,  Sec.  1;  seo  notes  to 
Sees.  1490  and  1494,  and  cases  there  cited.  Provision 
has  been  made  for  actions  by  an  administrator  against 
an  estate,  in  Sec.  1510,  post. 

1406.  (§  182.)  When  a  claim,  accompanied  by  Allowance 
the  affidavit  required  in  this  Chapter,  is  presented  to  of*^^,, 
the  executor  or  administrator,  he  must  indorse  thereon 
his  allowance  or  rejection,  with  the  day  and  date 
thereof.  If  he  allows  the  claim,  it  must  be  presented 
to  the  Probate  Judge  for  his  approval,  who  must,  in 
the  same  manner,  indorse  upon  it  his  allowance  or 
rejection.  If  the  executor  or  administrator,  or  the 
Judge,  refuse  or  neglect  to  indorse  such  allowance  or 
rejection  for  ten  days  after  the  claim  has  been  pre- 
sented to  him,  such  refusal  or  neglect  is  equivalent  to 
a  rejection;  and  if  the  presentation  be  made  by  a 
Notary,  the  certificate  of  such  Notary,  under  seal,  is 
primary  evidence  of  such  presentation  and  rejection. 
If  the  claim  be  presented  to  the  executor  or  adminis- 
trator, before  the  expiration  of  the  time  limited  for 
the  presentation  of  claims,  the  same  is  presented  in 
time,  though  acted  upon  by  the  executor  or  adminis- 
trator, and  by  the  Judge,  after  the  expiration  of  such 
time. 

Note.— stats.  1861,  pp.  637,  638,  Sec.  41.  Allow- 
ance by  one  of  tvi'o  executors  or  administrators  is  suffi- 
cient.— See  Pico  vs.  De  la  Guerra,  18  Cal.,  p.  429,  and 
cases  cited  in  notes  to  Sscs.  1490, 1494,  ante.  In  "Willis 
vs.  Farley,  24  Cal.,  p.  500,  it  was  objected  that  the 
debt,  which  is  the  subject  of  the  action,  was  presented 
to  and  allowed  by  one  only  of  the  administrators,  and, 
al?o,  that  it  was  not  filed  in  the  Probate  Court;  and  it 
was  :ilso  ln&i<^tr'd,  that  because  it  was  not  allowed  by  the 
other  administrator  also,  and  filed  in  the  proper  Court,  it 
became  barred  by  the  statute.  "We  do  not  regard  these 
objections  as  well  founded.  At  common  law  execu- 
tors were  esteemed  as  but  one  person,  representing;  the 
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testator,  and  therefore  the  acts  done  by  any  one  of 
them,  which  related  either  to  the  delivering,  gift,  sale, 
payment,  possession,  or  release  of  the  testator's  goods, 
were  deemed  the  acts  of  all.— 4  Bacon's  Ab.,  Title 
"Executors  and  Administrators,  D."  The  reason 
given  for  this  rule  by  Lord  Hardwicke  was,  that  each 
executor  was  considered  as  entirely  representing  the 
testator. — Hudson  vs.  Hudson,  I  Atk.,  p.  460.  And 
though  it  was  determined,  in  a  few  early  decisions  of 
the  English  Court  of  Chancery,  that  administrators 
had  no  such  power,  yet  subsequently,  in  Jacomb  vs. 
Harwood,  2  Vesey,  Sr.,  p.  267,  it  was  decided  that  one 
administrator  stood  on  the  same  ground  and  foundation 
as  one  executor.  In  Murray  vs.  Blachford,  1  "Wend., 
p.  617,  Mr.  Chief  Justice  Savage,  in  speaking  on  the 
subject,  said:  "The  difference  between  the  powers  of 
executors  and  administrators,  in  this  respect,  was  said 
to  be  founded  in  the  different  sources  from  which 
the  powers  were  derived — the  one  being  by  the  appoint- 
ment of  the  testator,  the  other  by  the  appointment  of 
law.  I  apprehend  there  never  was  any  reason  for  the 
supposed  distinction.  Their  liabilities  and  responsi- 
T-  bilities  were  ever  the  same,  and  their  powers  should  be 

80.**  In  Dean  vs.  DuflSeld  et  al.,  8  Texas,  p.  2S5,  which 
was  a  case  arising  under  a  statute  substantially  the 
same  as  our  own,  the  plaintiff  had  presented  his  claim, 
duly  authenticated,  to  one  only  of  several  administra- 
tors, who  refused  to  allow  it,  and  in  his  action  for  the 
recovery  of  the  rejected  demand  he  alleged  the  fact  of 
having  so  presented  it  and  his  rejection.  The  adminis- 
trators, who  were  defendants,  demurred,  and  the 
demurrer  was  sustained  and  the  case  dismissed.  On 
the  appeal,  the  judgment  on  demurrer  was  attempted 
to  be  supported  on  the  ground  that  it  appeared  that  the 
claim  had  been  presented  to,  and  rejected  by,  one  only  of 
the  administrators.  But  the  Court  held  this  objection 
untenable,  and  declared  it  to  be  the  settled  law,  that 
joint  administrators  stand  on  the  same  footing  and  are 
invested  with  the  same  authority,  in  respect  to  the 
administration  of  the  estate,  as  co-executors,  and,  like 
them,  are  regarded  in  law  as  one  person,  and  conse- 
quently, that  the  acts  of  one  of  them,  in  respect  to  the 
administration,  are  deemed  to  be  the  acts  of  all,  inas- 
much as  they  have  a  joint  and  entire  authority  over  the 
whole  property. — See,  also.  Gage  vs.  Johnson,  1  Mc- 
Cord,  p.  492. 
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1497.  (§  133.)  Every  claim  allowed  by  the  ex-  A:i>v^j^- 
ecutor  or  administrator,  and  approved  by  the  Probate  J^pJJJ^® 
Judge,  or  a  copy  thereof,  as  hereinafter  provided,  must, 
within  thirty  days  thereafter,  be  filed  in  the  Probate 
Court,  and  be  ranked  among  the  acknowledged  debts 
of  the  estate,  to  be  paid  in  due  course  of  administra- 
tion. If  the  claim  is  founded  on  a  bond,  bill,  note,  or 
any  other  instrument,  a  copy  of  such  instrument  must 
accompany  the  claim,  and  the  original  instrument  must 
be  exhibited  if  demanded,  unless  it  is  lost  or  destroyed, 
in  which  case  the  claimant  must  accompany  his  claim 
by  his  affidavit,  containing  a  copy  or  particular  descrip- 
tion of  such  instrument,  and  stating  its  loss  or  destruc- 
tion.   If  the  claim  or  any  part  thereof  is  secured  by  a  claim* 

*'    '■  ^         secured 

mortgage  or  other  lien  which  has  been  recorded  in  the  )^^^^^l 
office  of  the  Recorder  of  the  county  in  which  the  land  <i<»cribed. 
aftected  by  it  lies,  it  is  sufficient  to  describe  the  mort- 
gage or  lien,  and  refer  to  the  date,  volume,  and  page 
of  its  record.    If,  in  any  case,  the  claimant  has  left  any  Lost 

'  •'  '  '^    claims. 

original  voucher  in  the  hands  of  the  executor  or  admin- 
istrator, or  suffered  tlie  same  to  be  filed  in  Court,  he 
may  withdraw  the  same  when  a  copy  thereof  has  been 
already,  or  is  then,  attached  to  his  claim.  A  brief 
description  of  every  claim  filed  must  be  entered  by 
the  Clerk  in  the  register,  showing  the  name  of  the 
claimant,  the  amount  and  character  of  the  claim,  rate 
of  interest,  and  date  of  allowance. 

Note.— stats.  1861,  p.  638,  Sec.  42.  Some  changes 
have  been  made  in  this  section,  so  as  to  obviate  the 
necessity  of  a  claimant  pai-ting  with  the  possession  of 
any  written  evidence  of  his  demand,  when  endeavoring 
to  collect  it. — The  allowance  of  a  demand  secured  by 
mortgage  gives  the  claim  all  the  virtues  and  properties 
which  a  judgment  against  executors  can  have  under  our 
system  (see  Sec.  1504,  post). — Falkner  vs.  Folsom*s. 
Estate,  6  Cal.,  p.  412.  In  Willis  vs.  Farley,  24  Cal., 
p.  501,  the  objection  was  made  that  the  claim,  as  pre- 
sented and  allowed,  was  not  filed  in  the  Probate  Court... 

29— Vol.  II. 
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Reiect«d 
claims  to 
be  sued  for 
within 
three 
moDthfl. 


Claims 
barred  by 
Statute  of 
Limita- 
iions. 

When 
and  who 
Probate 
Judge  may 
examine. 


Claims 
must  be 
presented 
before  snit. 


The  one  hundred  and  thirty-third  section  of  the  Pro- 
bate Act,  as  it  stood  before  it  was  amended  in  1861, 
provided  that  "every  claim  which  has  been  allowed 
shall  be  filed  in  the  Probate  Court/'  etc.  The  statute 
did  not  declare  by  whom  it  should  be  so  filed;  and 
whether  this  duty  was  to  be  performed  by  the  creditor 
or  administrator  cannot  affect  the  question,  as  the  statute 
has  specified  the  presentation  of  the  claim  as  the  only 
act  essential  to  save  the  debt  from  becoming  barred 
(Sees.  130, 131). 

1498.     (§  134.)     When  a  claim  is  rejected,  either 

by  the  executor  or  administrator,  or  the  Probate  Judge, 

» 

the  holder  must  bring  suit  in  the  proper  Court  against 
the  executor  or  administrator,  within  three  months 
after  the  date  of  its  rejection,  if  it  be  then  due,  or 
within  two  months  after  it  becomes  due,  otherwise  the 
claim  is  forever  barred. 

NoTE.—See  note  to  Sees.  1490-1494,  ante,  and  par- 
ticularly note  to  Sec.  1494,  Subd.  4,  "Judgment,"  and 
cases  there  cited.  The  time  between  the  death  and 
administration  makes  no  difference,  if  the  suit  is  brouj^ht 
on  a  demand  properly  presented  after  administration  is 
f^ranted. — Danglada  vs.  De  la  GueiTa,  10  Cal.,  p.  387. 

1409.  (§  135.)  Ko  claim  must  be  allowed  by  the 
executor  or  administrator,  or  by  the  Probate  Judge, 
which  is  barred  by  the  Statute  of  Limitations.  When 
a  claim  is  presented  to  the  Probate  Judge  for  his  allow- 
ance, he  may,  in  his  discretion,  examine  the  claimant 
and  others,  on  oath,  and  hear  any  other  legal  evidence 
touching  the  validity  of  the  claim. 

NoTE.—See  notes  to  Sees.  1490-1494,  ante. 

1600.  (§  186.)  No  holder  of  any  claim  against 
an  estate  shall  maintain  any  action  thereon,  unless  the 
claim  is  first  presented  to  the  executor  or  administrar 
tor,  except  in  the  following  case:  an  action  may  be 
brought  by  any  holder  of  a  mortgage  or  lien  to  en- 
force the  same  against  the  property  of  the  estate 
subject  thereto,  where  all  recourse  against  any  other 
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property  of  the  estate  is  expressly  waived  in  the  comr 
plaint. 

NoTK.—See  notes  to  Sees.  1490-1494,  ante,  and  cases 
there  cited,  and  particularly  Sec.  1490,  Subd.  2,  "  Mort- 
gAges.*^  This  is  amended  so  as  to  authorize  action  to 
enforce  the  lien  when  all  other  claim  over  against  the 
estate  is  expressly  waived. 

1501.     (§  137.)     The   time   durinor  which  there  Timoof 

•I     n    1  limitation. 

shall  be  a  vacancy  in  the  administration  must  not  be 
included  in  any  limitations  herein  prescribed. 

NoTK. — Stats.  1851,  p.  465,  Sec- 137.  See  note  to  Sec. 
1498,  ante,  and  Danglada  vs.  Do  la  Guerra,  there  cited. 

1503.     (§  133.)     If  an  action  is   pending  against  Claims  in 
the  decedent  at  the  time  of  his  death,  the  plaintiff  pending 

'  -^  at  time  of 

must  in  like  manner  present  his  claim  to  the  executor  decease. 
or  administrator,  for  allowance  or  rejection,  authenti- 
cated as  required  in  other  cases;  and  no  recovery  shall 
be  had  in  the  action  unless  proof  be  made  of  the  pre- 
sentations required. 

Note.— Stats.  1851,  p.  465,  Sec.  138.  See  "  Presenta- 
tion,'' in  notes  to  Sec.  1490,  Suh.  Note  4,  and  Sees.  1493, 
1494,  ante;  Hentsch  vs.  Porter,  10  Cal.,  p.  555;  Cole- 
man vs.  Woodworth,  28  Cal.,  p.  668.  The  ohjection 
that  no  proof  was  made  of  the  presentment  of  the  claim 
must  be  raised  at  the  time  of  the  settlement,  and  can- 
not be  raised  for  the  first  time  in  the  Supreme  Court. 
In  Bank  of  Stockton  vs.  Howland  et  al.  (No.  2,704), 
Oct.  Term,  1871,  an  action  against  several  joint  mak- 
ers of  a  promissory  note,  the  defendant  Cobum  (here 
represented  by  an  administratrix)  died,  after  filing  the 
answer.  Justice  Crocket  says:  **  The  first  point  is  well 
taken.  Sec.  138  of  the  Probate  Act  provides  that  when 
a  defendent  dies  pending  the  action  the  claiip  of  the 
plaintiff  shall  be  presented  to  the  executor  or  adminis- 
trator for  allowanpe,  and  that  no  recovery  shall  be  had 
m  the  action  against  the  estate  of  the  deceased  without 
proof  of  such  presentation.  In  this  case  there  was  no 
such  proof,  and  the  attention  of  the  Court  was  specially 
called  to  this  point  on  the  motion  for  a  new  trial.  It 
is,  therefore,  clear  that  a  new  trial  ought  to  have  been 
granted  as  to  the  administratrix."  It  appears  here  that 
the  Court  below  had  attention  called  to  the  want  of 
proof  of  preaeatationy  for  the  only  timoi  on  motion  for  a 
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new  trial.  The  other  Justices,  Rhodes,  C.  J.,  "Wallace, 
J.,  and  Temple,  J.,  concur  that  a  joint  judgment  cannot 
be  rendered  against  co-defendants  some  of  whom  are 
living  and  some  deceased,  but  render  a  separate  opin- 
ion, as  followg:  **"We  concur  in  the  opinion  of  Mr. 
Justice  Crockett,  except  upon  the  question  of  the  pre- 
sentation of  the  claim  to  the  administratrix.  The  doc- 
trine of  this  Court  is  that  the  objection  to  the  recovery 
of  a  claim  against  the  estate  of  a  deceased  person,  on 
the  ground  that  it  was  not  presented  to  the  administia- 
tor,  as  provided  in  Sec.  138  of  the  Probate  Act,  cannot 
be  made  for  the  first  time  in  this  Court — that  it  should 
have  been  first  made  in  the  Court  below. — Hentsch  vs. 
Porter,  10  Cal.,  p.  555;  Coleman  vs.  Woodworth,  28 
Cal.,  p.  5C7.  The  purpose  of  requiring  the  objection 
to  be  made  in  the  Court  below  was  to  give  the  claim- 
ant an  opportunity  to  supply  the  requisite  pleadings  or 
proof,  as  the  case  might  require.  In  this  case,  the 
objection  that  there  was  no  proof  of  the  presentation 
of  the  claim  to  the  administratrix  was  made  for  the 
first  time  on  the  motion  for  a  new  trial.  It  was  too 
late  at  that  time  for  the  plaintiff  to  have  supplied  the 
requisite  proof.  The  objection  must,  therefore,  be  dis- 
regarded.*' 

Allowance        1503.     (§  139.)     Whenever  any  claim  is  presented 

of  claim  ^  '  v  x 

in  part  to  an  executoF  or  administrator,  or  to  the  Probate 
Judge,  and  he  is  willing  to  allow  the  same  in  part,  he 
must  state  in  his  indorsement  the  amount  he  is  willing 
to  allow.  If  the  creditor  refuse  to  accept  the  amount 
allowed  in  satisfaction  of  his  claim,  he  shall  recover 
no  costs  in  any  action  therefor,  brought  against  the 
executor  or  administrator,  unless  he  recovere  a  greater 
amount  than  that  offered  to  be  allowed. 

Note.— Stats.  1851,  p.  465,  Sec.  139.  Deck's  Estate 
vs.  Gherke,  6  Cal.,  p.  6G8;  Gray  vs.  Palmer,  9  Cal.,  p. 
634;  Fallon  vs.  Butler,  21  Cal.,  p.  28;  Gurneo  vs. 
Maleney,  38  id.,  p.  87. 


Effoct  of 

judf^tnont 

against 

oxocutor. 


1504.  (§  140.)  A  judgment  rendered  against  an 
executor  or  administrator,  upon  any  claim  for  money 
against  the  estate  of  his  testator  or  intestate,  only 
establishes  the  claim  in  the  same  manner  as  if  it  had 
been  allowed  by  the  executor  or  administrator  and  the 
Probate  Judge,  and  the  judgment  must  be  that  the 
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executor  or  administrator  pay  iu  due  course  of  admin-  Same, 
istration  the  amount  ascertained  to  be  due.  A  certi- 
fied transcript  of  the  judgment  must  be  filed  in  the 
Probate  Court.  No  execution  must  issue  upon  such 
judgment,  nor  shall  it  create  any  lien  upon  the  prop- 
erty of  the  estate  or  give  to  the  judgment  creditor 
any  priority  of  payment. 

Note.— stats.  1851,  p.  465,  Sec.  140.   See  Subd.  Note  4 
to  Sec  1494,  ante,  and  cases  there  cited.    See  atite.  Vol. 
I :    "  Sec.  6(59.  Q  202.)  If  a  party  die  after  a  verdict  or 
decision  upon  any  issue  of  fact,  and  before  judgment, 
the  Court  may  nevertheless  render  judgment  thereon. 
Such  judgment  is  not  a  lien  on  the  real  property  of  the 
deceased  party,  but  is  payable  in  the  course  of  admin- 
istration on  his  estate."    And;    "Sec  686.    (i  215.) 
Notwithstanding  the  doath  of  a  party  after  the  judg- 
ment, execution  thereon  may  be  issued,  as  follows:    I. 
In  case  of  the  death  of  the  plaintiff,  upon  the  applica- 
tion of  his  executor  or  administrator,  or  successor  in 
interest,  by  the  Court  in  which  the  judgment  was  ren- 
dered or  cxist-^;    2.  In  case  of  the  death  of  the  defend- 
ant, if  the  judgment  be  for  the  recovery  of  real  or 
personal  property,  execution  may  be  issued  and  exe- 
cuted against  the  property."    These  must  be  regarded 
as  exceptional  cases  to  the  text,  and  so  provided  for 
expressly  by  the  two  sections  following.    See**Mort- 
ccaged  Debt.'*  —  Falkner  vs.   Folsom's   Executors,  6 
Cal.,  p.  416;    Fallon  vs.   Butler,  21  id.,  p.  80.    Al- 
lowed  claims   have  force   and  effect  of  judgments. 
Dock's  Est.  vs.  Gherke,  id.,  p.  669;  Sees.   1504  and 
1505  m  140,  141),  construed  in  Belloc  vs.  Rogers,  9 
Cal.,  p.  127.    Judgments  establish  the  validity  of  the 
claim. — Chase  vs.  Swain,  9  id.,  p.  136;  Wells,  Fargo 
&  Co.  vs.  Bobinson,  13  id.,  p.  142.    Interest  on  judg- 
ment.— Dexter  vs.  Paugh,  18  id.,  p.  378.    Form  of 
judgment  discussed  and  given  in  Myers  vs.  Mott,  29 
Cal.,  p.  363.     Rejection  before  suit  for  judgment. — 
Kice  vs.  Inskeep,  34  Cal.,  p.  225.    As  to  joint  judg- 
ment  against  estate    and   living   persons. — Bank   of 
Stockton  vs.  Howland,  given  in  note  to  Sec.  1502, 
ante.     The  Court  held   such  joint  judgment  to  be 
invalid   as    to    the   decedent.      **  But,''    says   Judge 
Crockett,   **this  error  does   not  invalidate  the  judg- 
ment as  against  the  other  defendants.    At  common 
law  there  could  not  be  a  joint  judgment,  even  on 
a  joint  demand,  against*  the  executor  or  administra- 
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tor  of  a  deceased  obligor  and  the  surviving  obligors, 
for  the  reason  that,  as  to  the  former,  the  judgment 
would  be  payable  de  bonis  testaloriSj  and  as  to  the 
latter,  de  bonis  propriis.  Nor  has  the  rule  been 
changed  by  statute  in  this  State.  On  the  contrary,  our 
whole  sy&tem  of  probate  laws  provides  for  the  adminis- 
tration of  the  estates  of  deceased  persons  through  the 
instrumentality  of  the  Probate  Court,  which  ascertains 
and  directs  the  order  in  which  the  debts  are  to  be  paid, 
giving  priority  to  such  as  are  by  law  entitled  to  it.    In 

,  construing  this  system,  this  Court  has  repeatedly  de- 

cided that  in  an  action  against  the  executor  or  adminis- 
trator to  enforce  a  demand  against  the  estate,  the  only 
office  of  the  judgment  in  such  an  action  is  to  establish 
the  demand  as  a  valid  claim  against  the  estate;  and  it 
should  appear  on  the  face  of  the  judgment  that  it  is  to 
be  paid  out  of  the  assets  of  the  estate  in  the  due  course 
of  administration — an  injunction  which  has  been  dis- 
regarded in  this  case.  No  execution  can  issue  upon 
the  judgment  to  enforce  its  payment. — Bacouillat  vs. 
Sansevain,  32  Cal.,  p.  376;  Rice  vs.  Inskeep,  34  Cal., 
.  p.  224.  Even  where  an  attachment  was  levied  on  the 
property  of  the  deceased  in  his  lifetime,  if  he  die  before 
judgment,  and  the  action  proceed  against  the  adminis- 

ff  trator,  the  Court  rendering  the  judgment  has  no  power 

to  order  the  property  attached  to  be  sold  in  satislkction 
of  the  judgment. — Myers  vs.  Mott,  29  Cal.,  p.  359. 
Under  our  system,  therefore,  there  are  even  more 
cogent  reasons  than  existed  under  the  common  law 
why  there  cannot  bo  a  joint  judgment  against  the  sur- 
viving obligors  and  the  executor  or  administrator  of  a 
deceased  obligor."  The  other  Judges  conclude  their 
concurrence  as  follows:  "In  our  opinion,  the  judgment 
should  be  affirmed  as  to  all  the  defendants,  except  as 
to  Harriet  Cobum,  the  administratrix  of  the  estate  cf 
A.  J.  Cobum,  deceased;  and  as  to  her  the  cause  should 
be  remande4«  with  directions  that  the  judgment  be 
modified  by  requiring  the  sum  therein  mentioned  to  be 
paid  out  of  the  estate  of  the  said  deceased  in  due  course 
of  administration.'* 

Execution  1505.  (§141.)  When  any  judgment  has  been  ren- 
aftor  death,  dered  for  or  against  the  testator  or  intestate  in  his  life- 
time, no  execution  shall  issue  thereon  after  his  death, 
except  as  provided  in  Section  686;  a  judgment  against 
the  decedent  for  the  recovery  of  money,  must  be  pre- 
sented to  the  executor  or  administrator,  like  any  other 
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claim.    If  execution  is  actually  levied  upon  any  prop-  if  one  is 
erty  of  the  decedent  before  his  death,-the  same  may  JJ^^^^JJ^ 
be  sold  for  the  satisfiiction  thereof,  and  the  officer  "^^^ 
making  the  sale  must  account  to  the   executor  or 
administrator  for  any  surplus  in  his  hands. 

Note.— stats.  1861,  p.  688,  Sec.  43;  1864,  p.  462,  Sec. 
1.  See  note  to  Sec.  1504,  ante,  and  cases  there  cited, 
and  other  sections  referred  to  in  full. 

1506.  A  judgment  rendered  against  a  decedent,  whajt 
dying  after  verdict  or  decision  on  an  issue  of  fact,  but  on"r®ea|^®° 
before  judgment  is  rendered  thereon,  is  not  a  lien  on  SPState. 

the  real  property  of  the  decedent,  but  is  payable  in  (? 

due  course  of  administration. 

Note. — This  section  is  drawn  from  Stats.  1851,  p.  82, 
Sec.  202. 

1507.  (§  142.)     If  the  executor  or  administrator  May  refer 

^^  '  .  doubtful 

doubts  the  correctness  of  any  claim  presented  to  him,  claims, 
he  may  enter  into  an  agreement,  in  writing,  with  the 
claimant,  to  refer  the  matter  in  controversy  to  some 
disinterested  person,  to  be  approved  by  the  Probate 
Judge.  Upon  filing  the  agreement  and  approval  of 
the  Probate  Judge  in  the  office  of  the  Clerk  of  the 
District  Court  for  the  county  in  which  the  letters  tes- 
tamentary or  of  administration  were  granted,  the  Clerk 
must,  either  in  vacation  or  in  term,  enter  a  minute 
of  the  order  referring  the  matter  in  controversy  to 
the  person  so  selected;   or,  if  the  parties  conseilt,  a  Effect  of 

roieroo  s 

reference  may  be  had  in  the  Probate  Court;  and  the  allowance 

•^  'or  r^ection 

report  of  the  referee,  if  confirmed,  establishes  or  re- 
jects the  claim,  the  same  as  if  it  had  been  allowed  or 
rejected  by  the  executor  or  administrator  and  the 
Probate  Judge. 

Note.— Stats.  1851,  p.  466,  Sec.  142;  1861,  p.  638, 
Sec.  44. 

1508.  (§  143.)  The  referee  must  hear  and  deter- 
mine the  matter,  and  make  his  report  thereon  to  the 
Couil;  in  which  his  appointment  is  entered.     The  same 
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Trial  by  proceedings  shall  be  had  in  all  respects,  and  the  referee 
confirmed  ^^^^'^  have  the  same  powers,  be  entitled  to  the  same 
Secu*  compensation  and  subject  to  the  same  control,  as  in 
other  cases  of  reference.  The  Court  may  remove  the 
referee,  appoint  another  in  his  place,  set  aside  or  con- 
firm his  report,  and  adjudge  costs,  as  in  actions  against 
executors  or  administrators,  and  the  judgment  of  the 
Court  thereon  shall  be  as  valid  and  effectual,  in  all 
respects,  as  if  the  same  had  been  rendered  in  a  suit 
commenced  by  ordinary  process. 

NoTE.—Stats.  1851,  p.  466,  Sec.  143;  1861,  p.  639, 
Sec.  45. 

Liability  of      1600.     (§  144.)     When  a  judgment  is  recovered, 
etc,  for       with  costs,  affainst  any  executor  or  administrator,  he 

costs.  7       G  J  ' 

shall  be  individually  liable  for  such  costs,  but  they 
must  be  allowed  him  in  his  administration  accounts, 
unless  it  appears  that  the  suit  or  proceeding  in  which 
the  costs  were  taxed  was  prosecuted  or  defended  with- 
out just  cause.  • 

Note.— Stnts.  1851,  p.  466,  Sec.  144.  This  vas 
wisely  adopted  to  prevent  the  wasting  of  estates  in 
speculative  and  unnecessary  litigation,  by  allowing 
them  expenses  and  costs  only  when  they  have  been 
incurred  in  the  bona  fide  discharge  of  duty. — Hickox 
vs.  Graham,  6  Cal.,  p.  169.  It  was  the  law  that  suits 
were  permitted  in  every  case  for  the  protection  of  the 
administrator;  in  our  State,  however,  useless  and  ex- 
pensive litigation  is  avoided  by  a  judicious  allowance 
by  the  administrator. — Deck's  Est.  vs.  Gherke,  6  Cal., 
p.  669;  see,  also,  1  How.,  Miss.  Bep.,  p.  119;  3  id.,  pp. 
216,  803. 

aaims  of  1610.  (§  145.)  If  the  executor  or  administrator  is 
etcagainst  a  Creditor  of  the  decedent,  his  claim,  duly  authenti- 
cated  by  affidavits,  must  be  presented  for  allowance  or 
rejection  to  the  Probate  Judge,  and  its  allowance  by 
the  Judge  is  sufficient  evidence  of  its  correctness,  and 
it  must  be  paid  as  other  claims,  in  due  course  of  admin- 
istration. If,  however,  the  Probate  Judge  rejects  the 
claim,  action  thereon  may  be  had  against  the  estate 
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by  the  claimant,  and  summons  must  be  served  upon 
the  Probate  Judge,  who  may  appoint  an  attorney  at 
the  expense  of  the  estate,  to  defend  the  action.  K 
the  claimant  recovers  no  judgment  he  must  pay  all 
costs,  including  defendant's  attornej^'s  fees. 

Note. — The  amendment  here  supplies  an  omission  in 
the  former  kw  which  left  the  administrator  without 
remedy,  if  the  Court  rejected  his  claim.  "With  proper 
p^uards  for  the  protection  of  the  estate  against  invasion 
by  the  one  acting  as  its  guardian,  the  administrator 
may  now  sue  the  estate.  The  period  within  which  the 
claim  must  be  presented  is  the  same  as  that  relating  to 
other  claims.—Est.  of  Taylor,  10  Cal.,  p.  482.  An 
administrator  cannot  pay  himself  a  debt  without  allow- 
ance; it  must  be  presented  and  allowed  as  others  are. — 
Est.  of  Taylor,  16  Cal.,  p.  434.  In  the  absence  of  any 
other  regulations,  it  would  seem  just  and  right  that 
action  should  be  brought  within  the  same  time  after 
rejection  as  required  in  other  cases. 

1511.     (§  146.)     If  an  executor  or  administrator  Executor 

^  '  ,  ,  ,  neglecting 

neglects  for  two  months  after  his  appointment  to  give  {j®^,^^/^ 
notice  to  creditors,  as  prescribed  by  this  Chapter,  the  JJ®^*®"' 
Court  must  revoke  his  letters,  and  appoint  some  other  "™®^® 
person  in  his  stead,  equally  or  the  next  in  order  enti- 
tled to  the  appointment. 

1612.     (§  147.)     At  the  same  term  at  which  he  is  Executor 

,  .      .  ■,  to  return 

required  to  return  his  inventory,  the  executor  or  ad-  etetement 
ministrator  must  also  return  a  statement  of  all  claims 
against  the  estate  which  have  been  presented  to  him, 
if  so  required  by  the  Court;  and  from  term  to  term 
thereafter  he  must  present  a  statement  of  claims  sub- 
sequently presented  to  him.  In  all  such  statements  he 
must  designate  the  names  of  the  creditors,  the  natm-e 
of  each  claim,  when  it  became  due  or  will  become  due, 
and  whether  it  was  allowed  or  rejected  by  him. 

Note.— See  Fallon  vs.  Butler,  21  Cal.,  p.  32.  All 
claims  must  be  returned.  This  includes  any  the  admin- 
istrator had  against  the  decedent  (Sec.  1610,  ante,  and 
note),  it  would  seem.— Gray  vs.  Palmer,  9  Cal.,  p.  636. 

30— Vol.  II. 
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CHAPTER  Vn. 

OF   SALES  AND  CONVEYANCES  OF  PROPERTY  OF  DECEDENTS. 

Article    I.  Sales  in  oeni:ral. 

II.  Sales  of  personal  property. 
III.  Summary  sales  of  mines  and  mintno  interests. 
lY.  Sales  of  real  estate,  interests  therein,  and 
confirmation  thereof. 


ARTICLE  I. 

SALES  IN  GENERAL. 

Section  1516.  Personal  estate  first  chargeable.     Real  estate,  when 

sold. 
1617.  No  sales  valid,  except  by  order  of  Probate  Court. 

1518.  Applications  for  orders  of  sale. 

1519.  But  one  petition,  order,  and  sale,  must  be  had  when 

it  is  possible  to  do  so. 

Personal  1516.     (§  115.)     The  personal  estate  of  the  dece- 

66tato  first 

chargeable,  dent  which  comes  into  the  hands  of  the  executor  or 
administmtor  is  first  chargeahle  with  the  payment  of 
the  debts  and  expenses;  if  the  goods,  ehattek,  rights, 

Real  and  credits  in  the  hands  of  the  executor  or  adminis- 

estate, 

when  sold,  trator  are  not  sufficient  to  pay  the  debts  of  tiie  dece- 
dent, the  expenses  of  administration,  and  the  allowance 
to  the  family,  the  whole  of  the  real  estate  may  be  sold 
for  that  purpose  by  the  executor  or  administrator,  in 
the  manner  prescribed  in  Chapter  VII  of  this  Title. 

Note. — For  the  order  in  which  estate  is  to  be  resorted 
to  for  the  payment  of  debts,  see  Civil  Code,  Vol.  I: 
**  Sec.  1358.  When  a  person  dies  intestate,  his  property, 
except  such  as  is  otherwise  disposed  of  under  this  Code, 
and  under  Chapter  V,  Title  XI  of  Part  III  of.  the  Code 
of  Civil  Procedure,  and  exempt  from  execution  therein, 
is  to  be  resorted  to,  in  the  following  order,  in  payment 
of  debts:  1.  Personal  property.  2.  Keal  property,  other 
than  estates  of  freehold.  3.  Estates  of  freehold."  To 
whom  it  passes  for  that  purpose. — See  Id.  "  Sec.  1384. 
The  property,  both  real  and  personal,  of  any  one  who 
dies  without  disposing  of  it  by  will,  passes,  in  the  first 
instance,  to  the  personal  representative  of  such  person 
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as  trustee:  1.  To  make  the  provision  for  the  surviving 
husband,  or  wife,  or  child,  which  is  directed  by  Title 
XI,  Part  III  of  the  Code  of  Civil  Procedure.  2.  To 
apply  the  property  to  the  payment  of  the  debts  of  the 
decedent,  according  to  the  Title  on  Wills  and  the  pro- 
visions of  the  Code  of  Civil  Procedure;  and,  3.  To  dis- 
tribute any  remaining  property  among  those  entitled  to 
succeed  to  the  property  of  the  decedent,  according  to 
the  provisions  of  this  Title."  And  who  is  such  repre- 
sentative.—See  Id.  "Sec.  1385.  The  personal  repre- 
sentative of  a  decedent,  within  the  meaning  of  that 
phrase  as  used  in  the  preceding  section,  is  the  duly 
qualified  and  acting  executor,  administrator,  or  admin- 
istrator with  the  will  annexed,  of  the  estate  of  the  dece- 
dent." 

1617.     (§  148.)     No  sale  of  any  property  of  an  NofeIos 
estate  of  a  decedent  is  valid  unless  made  under  order  ®J||f\^' 
of  the  Probate  Court,  except  as  otherwise  provided  in  cour*'* 
this  Chapter.    All  sales  must  be  reported  under  oath, 
and  confirmed  by  the  Probate  Court,  before  the  title 
to  the  property  sold  passes.  • 

Note.— Stats.  1851,  p.  467,  Sec.  148;  .1861,  p.  639, 
Sec.  46.  This  section  is  amended  so  as  to  require  *'  all 
sales  "  to  be  confirmed  before  title  to  property  passes, 
and  obviates  the  repetition  of  this  provision.  The  lan- 
guage of  this  section  is  negative  and  restrictive,  general 
and  comprehensive,  and  would  seem  to  be  very  clear 
and  explicit.  *  *  *  But  besides  this  plain  language, 
the  Act  itself  goes  on  to  specify  one  exception  to  this 
general  prohibition,  namely,  **  where  an  execution  has 
been  levied  before  the  death  of  the  deceased."  (See 
Sec.  1505,  ante.)  "  The  Act  having  assumed  to  point 
out  the  exception  to  the  general  rule,  must  be  presumed 
to  have  intended  no  other  exception  "  (Bird  vs.  Denni- 
son,  7  Cal.,  p.  297).— Belloc  vs.  Kogers,  9  Cal.,  pp.  127, 
128;  see,  also,  Gregory  vs.  McPherson,  14  Cal.,  p.  562. 
All  qualified  executors  must  petition  for  sale.— Gregory 
vs.  Haynes,  14  Cal.,  p.  591 .  If  such  authority  is  granted 
by  the  will,  executor  may  sell  without  order  of  Probate 
Court.— Payne  vs.  Payne,  18  Cal.,  p.  303.  "0/  this 
toe  have  no  doubt,"  This  section  applies  only  to  sales 
in  cases  not  provided  for  in  will.  "  The  statute  is  only 
operative  in  the  absence  of  testamentary  powers;"  re- 
ferring to  Norris  vs.  Harris,  15  Cal.,  p.  256;  see,  also, 
Fallon  vs.  Butler,  21  Cal.,  p.  29.  It  was  said  that  the 
review  of  the  proceedings  of  the  sale,  and  hearing 
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objections  thereto  (under  Sec,  1554,  post),  before  con- 
firmation, is  that  a  fair  and  adequate  price  may  be 
obtained  for  the  pTX)perty  for  the  benefit  of  the  estate- 
See  Spriggs*  Estate,  20  C»l.,  p.  125. 

1618.  (§  149.)  All  petitions  for  orders  of  sale 
must  be  in  writing,  setting  forth  the  facts  showing  the 
sale  to  be  necessary,  and  upon  the  hearing  any  person 
interested  in  the  estate  may  file  his  written  objections, 
which  must  be  heard  and  determined. 

Note. — Tliis  order  cannot  be  made  unless  it  is  alleged 
in  the  petition  that  the  sale  of  the  property  is  necessary 
for  some  statutory  cau^e,  and  the  facts  shown  at  the 
hearing. — See  Sees.  1522  and  1523,  and  notes,  and  1536- 
1538,  post,  and  notes. 

1519.  When  it  can  be  made  to  appear  to  the  Court 
that  the  estate  is  insolvent,  or  that  it  will  require  a 
sale  of  all  the  property  of  the  estate,  of  every  charac- 
ter, to  pay  the  family  allowance,  expenses  of  adminis- 
tration, and  debts,  there  must  be  but  one  petition  filed, 
but  one  order  of  sale  made,  and  but  one  sale  had. 
The  Probate  Court,  when  a  petition  for  the  sale  of  any 
property  for  any  of  the  purposes  herein  named  is  pre- 
sented, must  inquire  fully  into  the  probable  amount 
required  to  make  all  such  payments,  and  if  there  is  no 
more  estate  than  suflicient  to  pay  the  same,  must 
require  but  one  proceeding  for  the  sale  of  the  entire 
estate.  In  such  case,  the  petition  must  set  forth  all 
the  fiicts  required  by  Section  1537. 

NoTK. — This  section  is  intended  to  encourage  greater 
economy  in  the  administration  and  settlement  of  estates 
than  our  laws  in  the  past  were  able  to  secure.  Our 
Probate  Courts  should  make  economy  a  prime  object 
in  administration,  since  the  beneficiaries  arc  more  fre- 
quently than  otherwise  wholly  dependent  on  that  which 
is  left  by  the  head  of  the  family  for  the  means  of  sup- 
I)ort.  See  Civil  Code,  Vol.  I,  Sec.  1358,  et  seq.,  and 
notes,  as  to  the  application  of  the  property  of  a  dece- 
dent to  the  payment  of  debts:  "Sec.  1358.  "When  a 
person  dies  intestate,  his  property,  except  such  as  is 
otherwise  disposed  of  under  this  Code,  and  under 
Chap.  V,  Tit.  XI,  Part  III  of  the  Code  of  CivU  Pro- 
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cedure,  and  exempt  from  execution  therein,  is  to  be 
Tesortcid  to  in  the  following  order,  in  payment  of  debts: 
1.  Personal  property;  2.  Real  property,  other  than 
estates  of  freehold;  3.  Estates  of  freehold."  "Sec, 
1359.  The  property  of  a  testator,  with  the  exception 
specified  in  the  last  section,  is  to  be  resorted  to  in  the 
following  order,  for  the  payment  of  debts  and  legacies: 
1.  Personal  property,  excepting  such  as  is  expressly 
exempted  in  the  will;  2.  Real  property  expressly 
devised  to  pay  debts  or  legacies,  where  the  personal 
property  is  exempted  in  the  will,  or  where  the  personal 
property  which  is  not  exempted  is  insufficient;  3.  Real 
property  which  is  not  effectually  devised;  4.  Property, 
real  or  pei"sonal,  charged  with  debts  or  legacies;  but 
though  real  property  is  charged  with  the  payment  of 
legacies,  the  personal  property  is  not  to  be  exonerated; 
5.  The  following  property,  ratably:  real  property,  de- 
vised without  being  charged  with  debts  or  legacies, 
and  specific  and  demonstrative  legacies;  6.  Personal 
property  expressly  exempted  in  the  will."  "  Sec.  1360. 
In  the  application  of  the  personal  property  of  a  dece- 
dent to  the  payment  of  debts,  legacies  must  be  charged 
in  the  following  order,  unless  a  different  intention  is 
expressed  in  the  will :  1.  Residuary  legacies;  2.  Gen- 
eral legacies;  3.  Legacies  given  for  a  valuable  consid- 
eration, or  for  the  relinquishment  of  some  right  or 
interest;  4,  Specific  and  demonstrative  legacies;"  and 
note.  And:  "  Sec.  1361.  Legacies  to  husband,  widow, 
or  kindred  of  any  class,  are  chargeable  only  after  lega- 
cies to  persons  not  related  to  the  testator;"  and  note. 


ARTICLE  II. 

BALES  OP  PERSONAL  PROPERTY. 

Section  1522.  Perishable  and  depreciating  property  to  be  sold. 

1523.  Order  to  sell  personal  property. 

1524.  Partnership  interests  and  choses  in  action,  how  sold. 

1525.  Order  of  sale,  what  to  direct  and  what  to  be  first  sold. 

1526.  Sale  of  personal  property. 

1522.     (§  150.)     At  any  time  after  receiving  let-  Ponshabio 
tors,  the  executor,  administrator,  or  special  adminis-  ciating 

'  '^  property 

trator  may  apply  to  the  Court  or  Judge  and  obtain  an  ^  b«  sold. 
order  to  sell  perishable  and  other  personal  property 
likely  to  depreciate  in  value,  or  which  will  incur  loss 
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or  expense  by  being  kept,  and  so  much  other  personal 
property  as  may  be  necessary  to  pay  the  allowance 
made  to  the  fiimily  of  the  decedent.  The  order  for 
the  sale  may  be  made  without  notice;  but  the  execu- 
tor, administrator,  or  special  administrator  is  responsi- 
ble for  the  property,  unless,  after  making  a  sworn 
return,  and  on  a  proper  showing,  the  Court  shall 
approve  the  sale. 

Note.— stats.  1861,  p.  639,  Sec  47;  1865-^,  pp.  765, 
766.  All  sales  must  be  reported  and  confirmed  before 
title  passes  by  them. — Sec.  1517,  ante.  On  the  subject 
of  the  notice,  see  Sec.  1523,  ante,  and  Hal  leek  vs. 
Moss,  17  Cal.,  p.  339,  where  it  is  held  .that  unless  the 
statute  is  pursued,  which  confers  the  power  of  sale  in 
fifiving  notice,  etc.,  if  not  void  the  sale  is  voidable. 
See,  also,  same  case,  22  Cal.,  p.  266,  where  the  term 
** perishable''  is  considered,  and  where,  also,  it  is  said, 
that  a  sale  made  of  personal  property,  under  an  order 
of  the  Court,  cannot  be  attacked  collaterally. 

1623.  (§  150.)  If  claims  against  the  estate  have 
been  allowed,  and  a  sale  of  property  is  necessary  for 
their  payment  or  the  expenses  of  administration,  the 
executor  or  administrator,  may  apply  for  an  order  to 
sell  so  much  of  the  personal  property  as  may  be  neces- 
sary therefor.  Upon  filing  his  petition,  notice  of  at 
least  five  days  must  be  given  of  the  hearing  of  the 
application,  either  by  posting  notices  or  by  advertis- 
ing. He  may  also  make  a  Similar  application,  either 
in  vacation  or  term,  from  time  to  time,  so  long  as  any 
personal  property  remains  in  his  hands  and  sale  thereof 
is  necessary.  If  it  is  made  to  appear  for  the  best 
interest  of  the  estate,  he  may,  at  any  time  after  filing 
the  inventory,  in  like  manner  and  after  giving  like 
notice,  apply  for  and  obtain  an  order  to  sell  the  whole 
of  the  personal  property  belonging  to  the  estate, 
whether  necessary  to  pay  debts  or  not. 

Note.— Stats.  1861,  p.  639,  Sec.  47;  1865-6,  pp.  765, 
766,  Sec.  4.  If  no  order  on  the  subject  is  made,  then 
notice  by  posting  must  be  given. — Halleck  vs.  Moas,  17 
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Cal.,  p.  389.  The  death  of  the  owner  often  renders  per- 
sonal property  unnecessary  and  cumbersome  to  be  kept, 
in  ^'hich  case  authority  to  sell  is  here  provided. 

1524.  Partnership  interests  or  interests  belonging  Partnei^ 
to  any  estate  by  virtue  of  any  partnership  formerly  JsJj'^JJ^^ 
existing,  interest  in  personal  property  pledged,  and  how^wld! 
choses  in  action,  may  be  sold  in  the  same  manner  as 

other  personal  property,  when  it  appears  to  be  for  the 
best  interest  of  the  estate.  Before  confirming  the  sale 
of  any  partnership  interest,  whether  made  to  the  sur- 
viving partner  or  to  any  other  person,  the  Court  or 
Judge  must  carefully  inquire  into  the  condition  of  the 
partnerahip  affairs,  and  must  examine  the  surviving 
partner,  if  in  the  county  and  able  to  be  present  in 
Court. 

Note.— Stats.  1865-6,  pp.  765,  766,  Sec.  4. 

1525.  (§  151.)     If  it  appears  thp,t  a  sale  is  neces-  Order  of 
sary  for  the  payment  of  debts  or  the  family  allowance,  JJ^J^J^^Jt 
or  for  the  best  interest  of  the  estate  and  the  persons  gold!*"* 
interested  in  the  property  to  be  sold,  whether  it  is  or 

is  not  necessary  to  pay  the  debts  or  femily  allowance, 
the  Court  or  Judge  must  order  it  to  be  made.  In 
making  orders  and  sales  for  the  payment  of  debts  or 
femily  allowance,  the  Court  or  Judge  must  so  direct; 
and  such  articles  as  are  not  necessary  for  the  support 
and  subsistence  of  the  farftily  of  the  decedent,  or  are 
not  specially  bequeathed,  must  be  first  sold.  Articles 
bequeathed  must  not  be  sold  to  pay  debts  or  family 
allowance,  until  all  other  personal  estate  has  been 
applied  to  the  payment  thereof. 

Note.— Stats.  1861,  pp.  639,  640,  Sec.  48.  As  to 
articles  bequeathed,  and  in  what  order  property  is  sub- 
ject to  the  debts  of  the  estate,  see  note  to  Sec.  1519, 
ante,  and  the  sections  of  the  Civil  Code  there  re- 
ferred to. 

1526.  (§§  152,  153.)  The  sale  of  personal  prop- 
erty must  be  niade  at  public  auction,  and  after  public 
notice,  given  for  at  least  ten  days,  by  notices  posted 
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in  three  public  places  in  the  county,  or  by  publication 
in  a  newspaper,  or  both,  containing  the  time  and  place 
of  sale,  and  a  brief  description  of  the  property  to  be 
sold;  unless,  for  good  reason  shown,  the  Probate  Court 
or  Judge  orders  a  private  sale,  or  a  shorter  notice. 
Public  sales  of  such  property  must  -be  made  at  the 
Court  House  door,  at  the  residence  of  the  decedent, 
or  at  some  other  public  place;  but  no  sale  shall  be 
made  of  any  property  which  is  not  present  at  the  time 
of  selling  it,  unless  the  Court  otherwise  order. 

Note.— stats.  1861,  p.  640,  Sees.  49,  50.  By  Soc. 
1517,  the  first  section  of  this  Chapter,  it  is  provided  that 
"  all  sales "  must  be  confirmed  before  title  passes; 
hence,  in  this  section  this  provision  is  omitted,  and  will 
be  omitted  Wherever  it  occurs  elsewhere.  In  the  case 
of  Halleck  vs.  Moss,  17  Cal.,  p.  343,  it  was  said  that 
there  was  a  fatal  defect  in  the  proof  of  the  publication 
of  notice.  The  notice  had  been  given  by  publication 
in  a  newspaper;  but  it  was  not  shown  to  have  been  so 
given  under  any  order  directing  it  to  be  so  done. 


Mines  may 
be  sold, 
how. 


ARTICLE  III. 

BUMMARY  BALES  OF  MINES  AND  MINING  INTERESTS. 

Section  1529.  Mines  may  be  sold,  how. 

1530.  Petition  for  sale,  who  may  file  and  what  to  contain. 

1531.  Order  to  show  cause,  how  made,  and  on  what  notice. 

1532.  Order  of  sale,  when*and  how  made. 

1533.  Further  proceedings  to  conform  to  Articles  II  and  IV. 

1529.  When  it  appears  from  the  inventoiy  of  the 
estate  of  any  decedent  that  his  estate  consists  in  whole 
or  in  part  of  mines  or  interests  in  mines,  such  mines 
or  interests  may  be  sold  under  the  order  of  the  Pro- 
bate Court  having  jurisdiction  of  the  estate,  as  here- 
inafter provided. 

Note.— Stats.  1865-6,  p.  359,  Sec.  1.  For  instance  of 
the  sale  of  stocks  in  mines,  see  Halleck  vs.  Moss,  22 
Cal.,  p.  275. 
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1630.     (§  153.)     The   executor,  administrator,  or  Petition  for 

^  '  '  sale,  who 

any  heir  at  law,  or  creditor  of  the  estate,  any  partner  J5,Ywhat 
or  member  of  any  mining  company  in  which  interests  ^oo°t*^- 
or  shares  are  held  or  owned  by  the  estate,  may  file  in 
the  Probate  Court  a  petition  in  writing,  setting  forth 
the  general  facts  of  the  estate  being  then  in  due  course 
of  administration,  and  particularly  describing  the  mine, 
interest,  or  shares  which  it  is  desired  to  sell,  and  par- 
ticularly the  condition  and  situation  of  the  mines  or 
mining  interests,  or  of  the  mining  company  in  which 
such  interests  or  shares  are  held,  and  the  grounds  upon 
which  the  sale  is  asked  to  be  made. 

Note.— Stats.  1865-6,  p.  539,  Sec.  2.  What  consti- 
tutes a  mining  copartnership,  see  Civil  Code,  Sec.  2511, 
and  note,  and  cases  there  cited. 

1531 .  (§  153.)     Upon  the  presentation  of  such  peti-  Order  to 

show  cfttuo. 

tion  the  Probate  Judffe  must  make  an  order  directing  hoy  made 

o  o    and  on 

all  persons  interested  to  appear  before  him  at  a  time  what  notice 
and  place  specified,  not  less  than  four  nor  more  than 
ten  weeks  from  the  time  of  making  such  order,  to 
show  cause  why  an  order  should  not  be  gi:anted  to  the 
executor  or  administrator  to  sell  such  mines,  mining 
interests,  shares,  or  stocks,  as  are  set  forth  in  the  peti- 
tion and  belonging  to  the  estate.  A  copy  of  the  order 
to  show  cause  must  be  personally  served  on  all  persons 
interested  in  the  estate,  at  least  ten  days  before  the 
time  appointed  for  hearing  the  petition,  or  published 
at  least  four  successive  WjBeks  in  such  newspaper  as  the 
Court  shall  specify.  If  all  persons  interested  in  the 
estate  signify  in  writing  their  assent  to  such  sale,  the 
notice  may  be  dispensed  with. 

Note.— stats.  1865-6,  p.  359,  Sec.  2.  See  notes  to 
the  two  preceding  sections. 

1532.  (§  153.)     If,  upon  hearing  the  petition,  it  Order  of 

sale,  when 

appears  to  the  satisfaction  of  the  Probate  Judsce  that  and  how 

^^  ^  o  made. 

it  is  to  the  interest  of  the  estate  that  such  minins: 
31— Vol.  II. 
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property  or  interests  of  the  estate  should  be  sold,  or  if 
it  appears  to  his  satisfaction  that  an  immediate  sale  is 
necessary  in  order  to  secure  the  just  rights  or  interests 
of  the  mining  partners,  or  tenants  in  common,  in  which 
such  shares  or  property  are  held,  such  Probate  Judge 
must  make  an  order  authorizing  the  executor  or  admin- 
istrator to  sell  such  mining  interests,  mines,  or  shares, 
as  hereinafter  provided. 

Note.— Stats,  1865-6,  p.  369,  Sec.  4. 

Further  1633.     (§  153.)     After  the  order  of  sale  is  made,  all 

procoodiDgs 

to  conform    further  proceedings  for  the  sale  of  such  mining  prop- 
II  and  IV.    erty ,  and  for  the  notice,  report,  and  confirmation  thereof 

must  be  in  conformity  with  the  provisions  of  Article 

IV  of  this  Chapter. 

Note.— Stats.  1865-6,  p.  859,  Sec.  6. 


ARTICLE  IV. 

THE  BALE  OF  REAL  ESTATE,  IKTEREBT8  THEREIN,  AND  COXFIRMATIOH 

THEREOF. 

Section  1536.  To  seU  real  estate,  when. 

1537.  Verified  petition  for  sale,  what  to  contain,  and  to  what 

it  may  refer. 

1538.  Order  to  persons  interested  to  appear. 

1539.  Copy  to  be  served,  assent  given,  or  publication  made. 

1540.  Hearing  after  proof  of  service.    Presentation  of  claims. 

1541.  Administrator,  executor,  and  witnesses  may  be  exam- 

ined. 

1542.  To  sell  real  estate  or  any  part,  when. 

1543.  Order  of  sale,  when  (b  be  made. 

1544.  What  the  order  of  sale  must  contain.    May  be  at  pub- 

lic or  private  sale. 

1545.  Interested  persons  may  apply  for  order  of  sale.    Form 

of  petition. 

1546.  To  deliver  copy  of  order  to  executor. 

1547.  Notice  of  sale. 

1548.  Time  and  place. 

1549.  Private  sale  of  real  estate,  how  made,  and  notice. 

Bids,  when  and  how  received. 

1550.  Ninety  per  cent  of  appraised  value  must  be  offered. 

1551.  Purchase  money  on  sale  on  credit,  how  secured. 
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SiccTiON  1552.  Hearing  and  setting  aside  sale,  and  when  resale  may 

be  ordered. 

1553.  May  file  objectionsi  when  and  who. 

1554.  When  order  of  confirmation  is  to  be  made,  and  when   ' 

not. 

1555.  Conveyances. 

1556.  Order  of  confirmation,  what  to  state. 

1557.  Sale  may  be  postponed. 

1558.  Notice  of  postponement. 

1559.  Sale  of  real  estate  to  pay  legacies. 

1560.  Where  payment  of  debts,  etc.,  provided  for  by  will. 

1561.  Sale  without  order,  may  require  security. 

1562.  Where  provision  by  will  insuflicient. 

1563.  Estate  subject  to  debts,  etc. 
1564^  Contribution  among  legatees. 

1565.  Contract  for  purchase  of  lands  may  be  sold,  how. 

1566.  Conditions  of  sale. 

1567.  Purchaser  to  give  bond. 

1568.  Executor  to  assign  contract. 

1569.  Sales  by  executors  or  administrators  of  lands  under 

mortgage  or  lien. 

1570.  The  holder  of  the  mortgage  or  lien  may  purchase  the 

lands.    Uis  receipt  to  the  amount  of  his  claim  a 
valid  payment. 

1571.  Administrator  and  executor  liable  for  misconduct  in 

sale. 

1572.  Fraudulent  sales. 

1573.  Limitation  of  actions  for  vacating  sale,  etc. 

1574.  To  what  cases  preceding  section  not  to  apply. 

1575.  Account  of  sale  to  be  returned. 

1576.  Executor,  etc.,  not  to  be  purchaser. 

1536.  (§154.)  When  the  personal  estate  in  the  Toseiireai 
hands  of  the  executor  or  administrator  is  exhausted  or  ^^®n« 
insufficient  to  pay  the  allowance  of  the  family,  the 
debts  outstanding  against  the  decedent,  and  the  debts, 
expenses,  and  charges  of  administration,  the  executor 
or  administrator  may  sell  the  real  estate  for  that  pur- 
pose, upon  the  order  of  the  Probate  Court. 

Note. — When  real  estate  may  be  resorted  to. — See 
reference  to  Civil  Code,  in  note  to  Sec.  1519,  ante. 

1.  The  Petition.— See  the  Matter  of  the  Estate  of        . 
E.  Knight,  12  Cal.,  p.  207,  for  that  which  is  said  by 
the  Court  to  be  a  hard  case  on  an  itdministrator  who 
appears  to  have  acted,  in  making  payments  out  of  due 
course,  in  good  fkith;  but  the  Court  refused  to  relax 
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the  rule  of  adherence  to  the  requirements  of  the  stat- 
utes.   And  he  is  certainly  not  allowed  to  pay  money 
not  due,  under  the  idea  that  the  estate  will  be  benefited 
thereby.    Gregory  vs.  McPherPon,  13  Cal.,  p.  570.— 
Held:  that  the  petition  must  Fct  forth  the  amount  of 
personal  estate  which  came  to  the  hands  of  the  admin- 
istrator; but  this  was  aftei'wards  questioned  in  Stuart 
vs.  Allen,  16  Cal.,  p.  473,  holding  that  referring  to  the 
jnventoi-y  on  file  was  sufficient.    In  this  ca?e,  this  and 
the  succeeding  two  sections  are  commented  on.    But 
whilst,  to  a  certain  extent,  Townsend  vs.  Gordon,  19 
Cal.,  p.  207,  affirms  it,  Stuart  vs.  Allen  in  the  sufB- 
ciency  of  the  reference  to  the  inventory  as  a  compli- 
ance with  the  statute,  it  is  held,  however,  that  it  is 
necessary  to  make  the  inventorj'  a  pa»t  of  the  petition 
when  such  inventory  is  sufficiently  descriptive.    And 
says:  "This  petition  is  unquestionably  the  foundation 
of  the  jurvsdiction — all  other  proceedings  rest  upon 
this.*'     ♦     #     #     **  A  petition  substantially  different 
from  that  required  would  not  do."    The  petition  must 
contain,  substantially,  all  the  required  facts,  and  "  the 
C07iditi07i  a7id  value  of  the  respective  portions  and 
lots  thereof,*'    These  are  facts  not  usually  shown  in 
the  inventory,  so  a  simple  reference  to  it  is  not  suffi- 
cient, the  Court  holding  these  to  be  jurisdictional  fact*. 
The  154th  Sec.  (Code  Sec.  1536,)  confers  the  jurisdic- 
tion, and  those  following  are  merely  directory. — Id. 

2.    ArTHORITT    OF    THE     CoURT    STATUTORY    AND 

Limited  regarding  the  sale  of  real  property.  It  may 
be  exercised  in  certain  specially  designated  eases;  it 
can  be  exercised  in  no  other. — People  vs.  Corliss,  1 
Sandf.,  p.  247;  Corwin  vs.  Merritt,  3  Barb.,  p.  843; 
Bloom  vs.  Bqrdick,  1  Hill,  p.  139;  Currie  vs.  Stewart, 
27  Miss.,  p.  56;  Langhman  vs.  Tliompson,  6  Sm.  & 
Mar.,  p.  259;  Wiley  vs.  White,  3  Stew.,  p.  355;  Town- 
send  vs.  Gordon,  19  Cal.,  p.  189.  To  determine  the 
question  was  the  order  made  in  a  case  provided  by  the 
statute.  The  petition  must  be  examined,  the  entire 
proceeding  being  in  the  nature  of  an  action  of  which 
the  petition  is  the  begi7ining,  and  the  order  the  judg- 
ment. The  entire  question  is  here  fully  discussed. — 
Haynes  vs.  Meeks,  20  Cal.,  p.  312. 

3.  The  Order. — This  section,  together  with  the  suc- 
ceeding, to  and  including  1544,  post,  are  considered  in 
the  case  of  Spriggs'  Estate,  20  Cal.,  p.  124,  where  the 
•  Court  say:  "The  order  thus  made,  after  notice  to  all 

parties  interested,  and  after  examination  of  the  proofs 
presented,  is  adjudicaii&n.  of  the  Court  that  the  sale  of 
the  property  described  is  necessary.    From  this  order 
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the  administrator,  and  any  person  interested  in  the 
estate,  may  appeal;  but  unless  an  appeal  is  taken,  the 
order  is  conclusive  and  binding  on  them."  This  pro- 
ceeding is  in  the  nature  of  an  action  of  which  the 
presentation  of  the  petition  is  the  commencement,  and 
the  order  of  sale  the  judgment.  The  order  being  like 
a  judgment  of  a  Court  of  general  jurisdiction,  cannot 
be  attacked  collaterally.— Halleck  vs.  Moss,  22  Cal., 
p.  276. 

4.  Title  and  Possession.— The  former  is  in  the 
heir,  the  latter  in  the  administrator,  for  the  purposes  of 
paying  the  debts,  etc.  See  Civil  Code,  Sec.  1384,  and 
note;  also,  Beckett  vs.  Selover,  7  Cal.,  p.  288;  Meeks 
vs.  Hahn,  20  Cal.,  p.  627;  Updegraff  vs.  Trask,  18  Cal., 
p.  459;  Red.  on  Wills,  Pt.  II,  p.  592.  These  cases  are 
referred  to  in  Estate  of  Woodworth,  31  Cal.,  p.  604, 
where  this  question  is  fully  considered. 

5.  Sale  by  Legislative  Authority. — Considered 
in  Brenham  vs.  Storj',  39  Cal.,  p.  179,  and  held  con- 
stitutional, if  directed  to  satisfy  debts,  to  support  the 
family,  or  pay  expenses  of  administration.  Aliter,  it 
not  for  one  of  these  purposes. 

1537.      (§  155.)     To  obtain  such  order  he  must  Verified 

^  ,  petition  for 

present  a  verified  petition  to  the  Probate  Court,  or  to  "i®*  'T^** 

XT  c  'to  cont&m, 

the  Judge  at  chambers,  setting  forth  the  amount  of  thaut 
personal  estate  that  has  come  to  his  hands,  and  bow  ™*^  '®^®'* 
much  thereof,  if  any,  remains  undisposed  of;  the  debts 
outstanding  against  the  decedent,  as  far  as  can  be 
ascertained  or  estimated;  the  amount  due  upon  the 
femily  allowance,  or  that  will  be  due  after  the  same 
has  been  in  force  for  one  year;  the  debts,  expenses,  • 
and  charges  of  administration  already  accrued,  and  an 
estimate  of  what  will  or  may  accrue  during  the  ad- 
ministration; a  description  of  all  the  real  estate  of 
which  the  decedent  died  seized,  or  in  which  he  had 
any  interest,  or  in  which  the  estate  has  acquired  any 
interest,  and  the  condition  and  value  of  the  respective 
portions  and  lots  thereof,  and  whether  the  same  be 
community  or  separate  property;  the  names  and  ages 
of  the  devisees,  if  any,  and  of  the  heirs  of  the  de- 
cedent. If  all  the  matters  above  enumerated  cannot 
be  ascertained,  it  must  be  so  stated  in  the  petition. 
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Order  to 
pttrsoDS 
interoRted 
to  appear. 


Note.— Stat?.  1861,  p.  640,  Sec.  52.  See  note  to  the 
preceding  section,  and  Stuart  vs.  Allen,  16  Cal.,  p.  500; 
Townsend  vs.  Gordon,  19  id.,  p.  207;  Haynes  vs. 
Meeks,  20  id.,  p.  312;  Spriggs'  Est.,  20  Cal.,  p.  124; 
Est,  "Woodworth,  31  id.,  p.  604;  and  Brenham  vs. 
Story,  there  cited.  The  authority  of  the  administra- 
tor to  sell  the  real  estate  comes  from  the  provisions 
of  Sees.  1536,  1537,  and  1538  (§§  154,  155,  156).  It  is 
very  clear  that  the  Judge  has  no  right  to  order,  nor  the 
administrator  or  executor  to  make  the  sale,  except  in 
the  event  and  according  to  the  direction  given  in  the 
Act  (Code).--Grogory  vs.  McPherson,  13  Cal.,  p.  576; 
affirmed  in  Gregory  vs.  Taber,  19  Cal.,  p.  410.  In 
this  latter  case  the  Court  say  that  they  have  reluctantly 
arrived  at  the  conclusion  that  this  section  must  be 
complied  with. — See  note  to  Sec.  1554,  post. 

1638.  (§  156.)  If  it  appears  to  the  Court  or  Judge, 
from  such  petition,  that  it  is  necessary  to  sell  the  whole 
or  some  portion  of  the  real  estate  for  the  purposes  and 
reasons  mentioned  in  the  preceding  section,  or  any  of 
them,  such  petition  must  be  filed  and  an  order  there- 
upon made,  directing  all  persons  interested  in  the 
estate  to  appear  before  the  Court,  at  a  time  and  place 
specified,  not  less  than  four  nor  i^ore  than  ten  weeks 
from  the  time  of  making  such  order,  to  show  cause 
why  an  order  should  not  be  granted  to  the  executor  or 
administrator  to  sell  so  much  of  the  real  estate  of  the 
decedent  as  is  necessary. 

Note.— stats.  1861,  p.  640,  Sec.  53.  Juri^ictianal 
facts  and  prima  facie  case  under  the  Code  must  he 
made  to  appear  on  the  face  of  the  petition. — See  Subds. 
1,  2,  note  to  Sec.  1536,  ante,  and  cases  there  cited;  alfo, 
note  to  Sec.  1540,  post;  also,  Gregory  vs.  McPherson, 
cited  in  note  to  Sec.  1537,  ante,  and  others  there  cited; 
Townsend  vs.  Gordon,  19  Cal.,  p.  188.  Description  o( 
property  is  a  jurisdictional  fact.  As  the  order  of  sale 
must  operate  on  specific  property,  the  necessity  of  its 
description  is  apparent.  In  the  case  of  Haynes  vs. 
Meeks,  20  Cal.,  p.  313,  after  reviewing  these  sections  of 
the  Code  (1536, 1537, 1538,)  the  Court  say:  "  As  \nl\  be 
seen  from  the  provisions  to  which  we  have  referred,  a 
sale  of  the  real  property  cannot  be  made  so  long  as 
there  is  a  suflSciency  of  personal  property  in  the  hands 
of  the  administrator  to  pay  the  outstanding  debts  and 
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charges  against  the  estate.    There  must  be  an  insuffi- 
ciency of  such  property  for  that  purpose  before  the 
Court  has  jurisdiction  to  act  upon  the  petition.    And 
this  insufficiency  must  appear,  not  by  mere  averment^ 
but  by  the  statement  as  to  the  personal  property,  and 
tha  outstanding  debts  and  charges  which  the  statute 
provides.    But  this  is  not  all;  it  must  also  appear  by 
the  petition  *  that  it  is  necessary  to  sell  the  whole  or 
some  pprtion  of  the  real  estate  *  for  the  payment  of  the 
debts  and  charges. — Sec.  1537  (§  155.)    Such  necessity 
does  not  follow  as  a  matter  of  course  from  the  insuffi- 
ciency of  the  personal  property.    The  real  estate  may 
be  yielding  an  income  sufficient  to  pay  the  outstanding 
debts  and  charges  for  the  payment  of  which  the  sale  is 
asked,  before  such  sale  could  be  made  and  confirmed, 
or  if  resisted,  could  be  the  subject  of  review  on  appeal. 
In  such  case  there  would  be  no  necessity  for  any  sale. 
And  the  income,  though  not  sufficient  for  the  payment 
of  the  entire  amount  of  these  debts  and  charges,  may 
be  sufficient  to  pay  a  greater  portion  of  them.    In  this 
case  the  necessity  for  the  sale  would  be  limited  to  such 
portions — supposing  there  were  more  than  one  parcel — 
as  would  make  up  the  deficiency.    And  this  necessity 
must  appear  not  by  mere  averment,  but  by  an  exhibi- 
tion of  the  real  property  of  the  deceased.    The  necos- 
eity  is  a  conclusion  which  the  Court  must  draw  for 
itself  from  tde  facts  stated.'*    It  is  not  a  matter  for 
the  executor  or  administrator  to  determine;  it  is  a 
matter  for  the  Court,  and  the  petition  must,  therefore, 
furnish  the  materials  for  its  judgment.    These  consist 
in  the  description  which  the  statute  provides  the  peti- 
tion shall  set  forth  "  of  all  the  real  estate  of  which  the 
testator  or  intestate  died  seizcMl,  and  the  condition  and 
value  of  the  respective  portions  or  lots.'*    A  compliance 
with  the  statute  in  this  particular  is  then  essential  to 
the  jurisdiction  of  the  Court,  as  without  it  the  Court 
cannot  judge  of  the  necessity  of  the  sale  asked.    And 
in  this  view  we  do  not  perceive  how  it  can  be  dispensed 
with  from  the  petition  any  more  than  the  statement  as 
to  the  personal  property  and  the  outstanding  debts. — 
Bloom  vs.  Burdick,  1  Hill,  p.  130;  Corwin  vs.  Merritt, 
3  Barb.,  p.  343;  Townscnd  vs.  Gordon,  19  Cal.,  p.  188; 
Gregory  vs.  McPherson,  id.,  p.  397.    These  questions 
are  fully  discussed,  also,  in  the  Estate  of  Bentz,  36  Cal., 
p.  690.    In  Fitch  vs.  Miller,  20  Cal.,  p.  352,  it  was  held 
that  the  jurisdiction  of  the  Court  to  order  the  sale  of 
real  property  depended  upon  the  sufficiency  of  the 
averments  in  the  petition,  and  not  upon  the  truth  of 
the  averments.    A  want  of  jurisdiction  would  make 
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tho  order  a  nullity,  but  if  jurisdiction  is  acquired  by 
untrue  averments,  proceedings  would  lie  to  set  aside 
the  oitler,  but  the  order  cannot  be  attacked  collaterally. 
The  petition  should  then  affirmatively  show  the  true 
condition  of  the  estate;  and  this  condition  should  be 
proved  on  the  hearing  under  Sec.  1540,  post.  The 
amount  of  personal  property  which  has  come  into  his 
hands  should  be  stated  by  the  petitioner,  if  adminis- 
trator,— Gregory  vs.  Taber,  19  Cal.,  p.  397;  see,  ah^o, 
Farrington  vs.  King,  1  Brad.,  p.  132,  On  this  applica- 
tion equitable  as  well  as  legal  demands  may  be  allowed 
after  proof  against  the  estate. — Renwick  vs.  Kenwick, 
1  Brad.,  p.  234;  Campbell  vs.  Renwick,2  Brad.,  p.  80; 
Treat  vs.  Forteim,  id.,  p.  116. 

1539.  (§§  157, 159.)  A  copy  of  the  order  to  show 
cause  must  be  personally  served  on  all  persons  inter- 
ested in  the  estate,  and  on  any  general  guardian  of  any 
minor,  devisee,  or  heir  of  the  decedent  resident  in  the 
county,  at  least  ten  days  before  the  time  appointed  for 
hearing  the  petition,  or  must  be  published  at  least 
four  successive  weeks  in  such  newspaper  as  the  Court 
or  Judge  shall  direct.  The  notice  is  served  if  the 
pubUcation  is  completed  ten  days  before  the  day  set  for 
hearing.  If  all  persons  interested  in  the  estate  join  in 
the  petition  for  the  sale,  or  signify  in  writing  their 
assent  thereto,  the  notice  may  be  dispensed  with. 

Note.— Stats.  1861,  p.  640,  Sees.  54,  56;  18C3-4,  p. 
367,  Sec.  23;  see  Art.  VI,  S^c.  18,  of  the  Constitution. 

1.  Petition. — See  Stewart  vs.  Allen,  16  Cal.,  p.  499; 
Spriggs*  Estate,  20  Cal.,  p.  124.  Presetitatioft  of  peti- 
tion, order,  and  publication  thereof. — See  Townsend 
vs.  Tallant,  33  Cal.,  p.  50. 

2.  CiTATiojr,  OR  Copy  of  the  Order,  how  Di- 
RKCTKD.— See  Sec.  1707,  post.  By  whom  issued.— 
Sec.  1708,  post.  How  served. — Sec.  1709,  post.  Sec. 
1710,  post,  requires  personal  notice  to  be  given  by  cita- 
tion; and  Sec.  1712  declares  that  one  publication  of  the 
description  of  the  real  property  of  an  estate,  as  required 
by  this  section,  supersedes  the  necessity  of  publishing 
it  again ;  it  may  be  thereafter  referred  to  in  subsequent 
proceedings,  notice  of  confirmation,  etc. 

1540.  (§  158.)  The  Probate  Court,  at  the  time 
and  place  appointed  in  such  order,  or  at  such  other 
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time  to  which  the  hearing  may  he  postponed,  upon  Hoaring^^^ 
satisfactory  proof  of  personal  service  or  publication  of  of  service. 
a  copy  of  the  order,  by  aifidavit  or  otherwise,  if  the 
consent,  in  writing,  to,  such  sale  of  all  parties  inter- 
ested is  not  filed,  must  proceed  to  hear  the  petition, 
and  hear  and  examine  the  allegations  and  proofs  of 
the  petitioners,  and  of  all  persons  interested  in  the 
estate  who  may  oppose  the  application.    All  claims  Present*- 
against    the   decedent  not   before  presented,  if  the  ^ainw- 
period  of  presentation  has  not  elapsed,  may  be  pre- 
sented and  passed  upon  at  the  hearing. 

NoTJC.— Stats.  18G1,  p.  640,  Sec.  55;  see  notes  to  Sees. 
1536,  1537, 1538,  and  1539,  ante. 

1.  Pnoop  OF  Skr VICE.— See  See.  1709,  post,  as  to 
service  being  same  as  service  of  summons,  as  provided 
for  in  Sees.  410  to  415,  ante,  and  notes;  the  last  section 
referred  to  is  of  the  proof  of  service. 

2.  Hkarino  of  Petition.— See  Haynes  vs.  Meeks, 
20  Cal.,  p.  813,  cited  at  length  in  note  to  Sec.  1528, 
ante.  The  administrator  or  executor  is  under  the  con- 
trol of  the  Probate  Court.  In  the  sale  of  property  he 
is  the  moving  party  in  behalf  of  the  creditors,  but  acts 
subject  to  the  orders  of  the  Court.  The  order  of  sale 
is  a  judicial  act;  it  is  in  substance  similar  to  a  decree 
in  chancery  for  the  sale  of  specific  property. — Halleck 
vs.  Gray,  9  Cal.,  p.  195.  The  interval  between  the 
date  of  the  order  and  the  day  fixed  for  the  hearing  of 
the  petition  was  only  twenty-six  days,  and  it  was  there- 
fore impossible  that  the  order  could  have  been  pub- 
lished **  four  successive  weeks  "  before  the  hearing;  the 
order  was  therefore  void, — Townsend  vs.  Tallant,  33 
Cal.,  p.  51.  A  sale  upon  insufiScient  notice  is  at  least 
voidable,  if  not  void. — llaynes  vs»  Meeks,  10  Cal.,  p. 
119;  and  Halleck  vs.  Moss,  17  Cal.,  p.  344. 

3.  The  heik  may  contest  the  validity  of  any  claim 
against  the  estate  allowed  by  the  administrator  and 
Probate  Judge,  on  an  application  for  the  sale  of  the 
real  estate.  The  Court  say,  in  Beckett  vs.  Selover,  7 
Cal.,  p.  239:  *' There  is  no  doubt  but  that  the  allow- 
ance and  approval  of  the  claim  Is  a  quasi  judgment, 
binding  as  between  the  actual  parties.  The  approval 
♦  *  *  is  a  judicial  act — a  quasi  judgment — and  so  far 
affects  the  rights  of  the  parties  as  to  prevent  any  fur- 
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ther  investigation  in  that  Court*^ — Neil  vs.  Hodge,  5 
Texas,  p.  489.  Nor  can  the  Probate  Court  try  a  con- 
troverted point  as  to  the  indebtedness  or  the  amount. 
7  Texas,  p.  629;  sustained  9  Texas,  p.  518.  But  it  is 
also  well  settled  in  Texas  that  this  quasi  judgment  is 
not  conclusive  against  the  heir;  he  may  go  into  the 
District  Court  and  institute  original  proceedings  to 
set  it  aside.  And  this  course  was  in  effect  pointed  out 
in  Moon  vs.  Hellebrant,  14  Texas,  p.  312;  11  Texas,  p. 
110.  The  Court  here,  in  the  case  of  Selover,  supra, 
proceeds  to  consider  the  relative  judicial  systems  of 
Texas  and  of  this  State,  and  after  pointing  out  the 
difference  in  the  matter  of  jurisdiction,  proceeds  to  say, 
in  substance:  that  the  summary  and  ex  parte  action 
of  the  administrator  and  Probate  Judge  in  allowing 
claims  against  the  estate  will  not  be  conclusive  upon 
parties  who  have  not  had  the  means  of  contesting  it 
It  is  after  the  administrator  has  allowed  the  claims 
and  proposed  to  sell  the  real  property  in  which  they  are 
directly  interested  "that  the  heirs  are  called  in  to  see 
what  he  has  done,  and  to  contest  the  claims  allowed,  if 
they  choose  to  do  so.  This  is  giving  that  *rfay  in 
Court  *  without  which  no  man  can  be  deprived  of  his 
property.  If  the  heirs  are  ever  permitted  to  contest 
the  claims  allowed,  there  can  be  no  more  appropriate 
time  and  no  more  appropriate  mode  than  those  con- 
templated by  the  law."  The  heirs  or  devisees  of  an 
estate  may  make,  to  claims  sought  to  be  allowed 
against  the  estate,  when  presented  thei'efor  to  the  Sur- 
rogate, the  same  defense  which  they  might  make  in 
any  other  tribunal. — Ferguson  vs.  Broome,  1  Brad.,  p. 
10.  They  may  also  show  that  the  personalty  hue  not 
been  exhausted. — Skidmore  vs.  Romaine,  2  id.,  p.  122. 
4.  The  order  of  baxe  is  an  appealable  order. — See 
Sec.  969,  ante,  Subd.  5.  The  order  thus  m»de  (that  is, 
as  provided  in  this  Article),  after  notice  to  all  parties 
interested,  and  after  the  examination  of  the  proofs 
presented,  is  an  adjudication  of  the  Court  that  the  sale 
of  the  property  described  is  necessary.  From  this 
order  the  administrator,  and  any  person  interested  in 
the  estate,  may  appeal;  but  unless  an  appeal  be  taken, 
the  order  is  conclu^ve  and  binding  upon  them. — 
Sp^iggs*  Estate,  20  Cal.,  p.  124;  see,  also,  Haynes  vs. 
Heeks,  20  Cal.,  p.  813,  as  to  the  requirements  in 
making  the  order  of  sale.  From  these  opinions  it 
appears  that  to  authorize  the  order  there  must  be  a 
petition  showing  the  true  condition  of  the  estate.  Tliis 
includes  all  the  personal  property  which  has  come  into 
the  hands  of  the  administrator,  and  its  disposition;  the 
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debts  allowed  against  the  estate,  including  family 
allowance,  etc. ;  how  many  paid,  etc.;  the  real  estate 
belonging  to  the  estate,  its  value,  extent,  and  its  con- 
dition; an  averment  of  the  insuflSciency  of  the  personal 
property  to  discharge  the  debts,  and  that  it  is  necessary 
to  sell  the  real  estate,  or  some  portion  of  it,  to  discharge 
this  indebtedness;  the  requirements  as  to  notice,  and 
its  service;  as  also  a  substantial  compliance  with  all 
the  provisions  of  this  Article.  In  Arkansas  (Sturdy 
vs.  Jacoway,  12  Ark.,  p.  499),  the  proceedings  and 
sale  being  had  under  the 'order  of  the  Court,  which  is 
in  the  nature  of  a  judgment  in  rem.,  can  be  attacked 
collaterally;  and  in  Rogers  vs.  Wilson,  13  Ark.,  p. 
507,  such  order  of  sale  was  held  to  be  a  judgment  in 
rem. 

1541.  (§  160.)     The  executor,  administrator,  and  Adminis- 
witnesses  may  be  examined  on  oath  by  either  party,  executor. 
and  process  to  compel  them  to  attend  and  testify  may  J*^"^®* 
be  issued  by  the  Probate  Judge,  in  the  same  manner  «»»™">ed. 
and  with  like  eft'ect  as  in  other  cases. 

Note. — Under  this  section  objections  may  be  made 
as  well  to  the  sufficiency  of  the  averments  in  the  peti- 
tion as  to  the  truth  of  the  facts  averred;  and  issues 
may  bo  made  upon  the  validity  of  claims  allowed  by 
the  administrator;  all  which  must  be  disposed  of  by 
the  Court  before  the  order  of  sale  is  made  or  refused. 

1542.  (§  161.)     If  it  appears  necessary  to  sell  a  To  sen  real 
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part  of  the  real  estote,  and  that  by  a  sale  thereof  the  ^^^^p*^* 
residue  of  the  estate,  real  or  personal,  or  some  specific 
part  thereof,  would  be  greatly  injured  or  diminished 
in  value,  or  subjected  to  expense,  or  rendered  unprof- 
itable, or  that  after  any  such  sale  the  residue  would 
be  so  small  in  quantity  or  value,  or  would  be  of  such 
a  character  with  reference  to  its  future  disposition 
among  the  heirs  or  devisees,  as  clearly  to  render  it 
for  the  best  interests  of  all  concerned  that  the  same 
should  be  sold,  the  Court  may  authorize  the  sale  of 
the  whole  estate,  or  of  any  part  thereof,  necessary  and 
for  the  best  interest  of  all  concerned. 

Note.— Stats.  1861,  p.  642,  Sec.  57;  1865-6,  p.  766, 
Sec.  5#  It  appeared  that  the  sum  of  eight  hundred  and 
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ninety  dollars  and  the  lot  in  question,  was  all  the  prop- 
erty that  came  into  the  hands  of  the  administrator;  and 
we  may  presume  that  the  articles  included  in  the  inven- 
tory under  the  items,  *^  stoves,  chairs,  and  household 
furniture,  two  hundred  dollars;  trunk  and  clothe?,  one 
hundred  dollars;"  remained  in  the  possession  of  the 
widow  of  the  deceased,  as  it  is  not  alleged  that  they 
came  to  defendant's  handfi.  At  the  time  of  filing  the 
petition  for  the  sale  there  had  been  allowed  the  claims 
of  appraisers  and  others,  amounting  to  two  hundred 
and  ten  dollars.  Whether  exorbitant  or  not,  they  had 
been  allowed,  and,  together  with  administrator's  fees, 
accruing  and  accrued,  were  valid,  and  required  to  be 
.paid,  and  there  not  being  funds  in  his  hands  for  that 
purpose,  the  administrator  was  authorized,  and  it  was 
his  duty  to  raise  the  required  funds  out  of  the  real 
estate  by  sale  or  othen^'ise.  "  A  sale  of  a  small  p-jr- 
tion  of  the  real  estate  would  probably  have  been 
sufficient;  but  the  Probate  Court,  had  jurisdiction — and 
we  think  the  exclusive  juri;?diction — to  determine^  what 
portion  of  the  real  estate  should  be  sold  for  that  pur- 
pose; and  although  the  Court  may  have  erred  in  that 
respect,  its  judgment  cannot  bo  revised  or  set  aside  in 
this  collateral  manner.  The  error  can  be  reached  only 
by  an  appeal  taken  directly  from  the  order  of  that 
Court."— Boyd  vs.  Blank  man,  29  Cal.,  p.  42.  It  should 
be  stated  here  that  the  history  of  this  case  shows  that 
there  was  a  mortgage  on  the  lot,  and  interest  due 
thereon.  In  the  place  of  paying  oflf  the  mortgage*,  the 
administrator  bought  it  in  his  own  name,  and  he  was 
charged  with  fraud  in  procuring  a  sale  of  property  to 
pRy  a  debt  which  he  either  had  paid  or  ought  to  have 
•  paid  out  of  moneys  in  his  hands  belonging  to  the  estate. 
The  Court  say  the  administrator  is  without  justification 
in  procuring  the  order  of  sale,  when  the  payment  of 
the  debt  would  have  left  lifty  dollars  in  his  hands.  A 
purchase  by  an  administrator  of  the  property  of  the 
estate  with  its  funds,  is  fraudulent,  and  inures  to  the 
benefit  of  the  estate. — McCoy  vs.  Crawford,  9  Texas, 
p.  353;  Hardy  vs.  DeLcon,  5  Texas,  p.  212. 

Order  of  1543.     (§  162.)    If  the  Court  is  satisfied,  after  a  full 
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to  bo  made,  hearing  upon  the  petition  and  an  examination  of  the 
proofs  and  allegations  of  the  parties  interested,  that  a 
sale  of  the  whole  or  some  portion  of  the  real  estate  is 
necessary,  for  any  of  the  causes  irientioned  in  this  Arti- 
cle, or  if  such  sale  be  assented  to  by  all  the  persons 
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interested,  an  order  must  be  made  to  sell  the  whole,  or 
so  much  and  such  parts  pf  the  real  estate  described 
in  the  petition,  as  the  Court  shall  judge  necessary  or 
beneficial. 

Note.— Stats.  1861,  p.  642,  Sec.  58.  See  notes  to 
Sees.  1588,  1539, 1640,  particularly  Subd.  Note  4.  The 
order  of  sale. — Sees.  1541,  1542, 1543,  ante.  The  order 
of  sale  is  in  the  nature  of  a  decree  in  chancery — an 
adjudication. —  See  Sprif^gs'  Estate,  and  Haynes  vs. 
Moeks,  quoted  at  some  lun^ifth,  Subd.  Note  4  to  Sec. 
1540;  see,  also,  Fallon  vs.  Butler,  21  Cal.,  p.  30;  Boyd 
V?.  Blankman,  in  note  preceding.  So  may  an  order 
of  sale  be  made,  to  pay  expenses  of  administration, 
though  the  amount  is  not  ascertained,  if  it  is  shown  to 
be  necessary. — Abila  vs.  Burnett,  33  Cal.,  p.  658. 

1544.     (§  163.)     The  order  of  sale  must  describe  What  the 

,  order  of 

the  lands  to  be  sold  and  the  terms  of  sale,  which  may  sale  mui«t 

'  "^     contain. 

be  for  cash,  or  on  a  credit  not  exceeding  one  year, 
payable  in  gross  or  in  installments,  and  in  such  kind  of 
money,  with  interest,  as  the  Court  may  direct.  The 
land  may  be  sold  in  one  parcel  or  in  subdivisions,  as 
the  executor  or  administrator  shall  judge  most  benefi- 
cial to  the  estate,  unless  the  Court  otherwise  specially 
directs.  If  it  appears  that  any  pa^^  of  such  real  estate 
has  been  devised  and  not  charged  in  such  devise  with 
the  payment  of  debts  or  legacies,  the  Court  must  order 
the  remainder  to  be  sold  before  that  so  devised. 
Every  such  sale  must  be  ordered  to  be  made  at  public  May  boat 
auction,  unless,  in  the  opinion  of  the  Court,  it  would  pnvito*^' 
benefit  the  estate  to  sell  the  whole  or  some  part  of 
such  real  estate  at  private  sale;  the  Court  may,  if  the 
same  is  asked  for  in  the  petition,  order  or  direcjt  such 
real  estate  or  any  part  thereof  to  be  sold  at  either  pub- 
lic or  private  sale,  as  the  executor  or  administrator 
shall  judge  to  be  most  beneficial  for  the  estate.  If 
the  executor  or  administrator  neglects  or  refuses  to 
make  a  sale  under  the  order  and  as  directed  therein, 
he  may  be  compelled  to  sell,  by  order  of  the  Court, 
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made  on  motion,  after  due  notice,  by  any  party  inter- 
ested. 

Note.— Stats.  1881,  p.  642,  Sec.  59.  See  Spriggs' 
Eatate,  20  Cal.,  p.  124;  Estate  of  Wood  worth,  31  Cal., 
p.  605;  and  Brenham  vs.  Story,  39  Cal.,  p.  185,  cited 
in  notes,  ante,  in  this  Article.  A  sale  upon  insufficient 
notice,  is  at  least  voidable,  if  not  absolutely  void.— 
Hayncs  vs.  Meeks,  10  Cal.,  p.  119;  Halleck  vs.  Moss, 
17  Cal.,  p.  344. 

1545.  (§  164.)  If  the  executor  or  administrator 
neglects  to  apply  for  an  order  of  sale  when  it  is  neces- 
sary, any  person  may  make  application  therefor,  in  the 
same  manner  as  the  executor  or  administrator,  and 
notice  thereof  must  be  given  to  the  executor  or  admin- 
istrator, before  the  hearing.  The  petition  of  such 
applicant  must  contain  as  many  of  the  matters  set 
forth  in-  Section  1537  as  he  can  ascertain,  and  the 
decree  of  sale  must  fix  the  period  of  time  within  which 
the  executor  or  administrator  must  make  the  sale. 

Note.— Stats.  1861,  p.  642,  Sec.  60.  This  order  must 
be  obtained  in  the  same  manner,  after  the  same  pro- 
ceedings, as  in  other  cases  under  this  Article. 

1546.  (§  1()5.)  ypon  making  the  order  mentioned 
in  the  last  section,  a  certified  copy  of  the  order  of  sale 
must  be  delivered  by  the  Court  or  the  Clerk  to  the 
executor  or  administrator,  who  is  thereupon  author- 
ized and  required  to  sell  the  real  estate  as  directed. 

Note.— Stats.  1861,  p.  643,  Sec.  61.  See  Halleck  vs. 
Gray,  9  Cal.,  p.  195;  Haynes  vs.  Meeks,  10  Cal.,  p. 
119.  It  is  held  in  this  case  **that  there  was  a  fatal 
defect  in  the  notice  under  which  the  sale  was  made. 
"Without  order  of  the  Probate  Court,  notice  was  pub- 
lished in  a  newspaper.  No  posting  of  notices  was 
attempted  to  be  shown,  and  this  was  the  only  notice 
authorized  to  be  given.  A  sale  upon  an  insuffi- 
cient notice  is  at  least  voidable,  if  not  absolutely 
void.''  An  order  obtained  for  the  sale  of  personal 
property,  under  an  application  for  the  sale  of  real 
property,  it  being  shown  that  all  the  personal  property 
had  not  been  sold,  and  was  on  this  hearing  ordered  to 
be  sold,  is  a  valid  order.  The  real  estate  could  not  be 
sold  until  the  personal  property  had  been  disposed  ofy 
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and  the  showing  in  the  petition  for  sale  of  the  realty 
sufficiently  established  the  necessity  for  the  sale. — Hal- 
leck  vs.  Moss,  22  Cal.,  p.  275.  It  was  insisted  that  the 
sale  could  not  be  collaterally  attacked.  The  sale  was 
made  under  an  order  of  sale  obtained  after  publication 
of  notice  of  the  hearing  of  the  petition  for  the  order  of 
sale  for  three  weeks  instead  of /our.  The  Court  held 
that  without  sufficient  publication  of  such  notice,  the 
Court  had  no  jurisdiction,  and  that  the  order  was 
coram  non  jtidice  and  void. — Townserfd  vs.  Tallant, 
33  Cal.,  p.  54,  referring  to  Gregory  vs.  Taber,  19  Cal., 
p.  410;  Ha3''ne8  vs.  Meeker,  20  id.,  p.  317.  The  sale  is 
a  judicial  act,  and  is  therefore  not  subject  to  the  statute 
of  frauds. — Halleck  et  al.  (FoUom's  Ei*rs)  vs.  Guy,  9 
Cal.,  p.  181. 

1647.     (§  166.)     When  a  sale  is  ordered,  and  is  to  Notice  of 

1^  1  '  .  ,    sale" 

be  made  at  public  auction,  notice  of  the  time  and 
place  of  sale  must  be  posted  in  three  of  the  most  pub- 
lic places  in  the  county  in  which  the  land  is  situated, 
and  published  in  a  newspaper,  if  there  be  one  printed 
in  the  same  county,  but  if  none,  then  in  such  paper 
as  the  Court  may  direct,  for  three  weeks  successively 
next  before  the  sale.  The  lands  and  tenements  to  be 
sold  must  be  described  with  common  certainty  in  the 
notice. 

Note. — Stats.  1865-6,  p.  766,  Sec.  6;  see  note  to  the 
preceding  section;  see,  also,  McCoy  vs.  Crawford,  9 
Texas,  p.  353;  Hardy  vs.  DeLeon,  5  Texas,  p.  212.  A 
sale  made  twelve  years  after  the  order  was  held  void. — 
"Willman  vs.  Lawrence,  15  Mass.,  p.  3&.  When  the 
directions  of  the  Code  are  not  pursued,  the  sale  is  void. 
This  seems  to  have  been  held  in  Wiley  vs.  White,  8 
Stew.  &  Port,  Ala.,  p.  355. 

1548.  (§  167.)  Sales  at  public  auction  must  be  Time  and 
made  in  the  county  where  the  land  is  situated;  but 
when  the  land  is  situated  in  two  or  more  counties,  it 
may  be  sold  in  either.  The  sale  must  be  made  between 
the  hours  of  nine  o'clock  in  the  morning  and  the  set- 
ting of  the  sun  on  the  same  day,  and  must  be  made  on 
the  day  named  in  the  notice  of  sale,  unless  the  same 
is  postponed. 

Note.— Stats.  1861,  p.  643,  Sec.  62;  1864,  p.  370,  Sec. 
13;  1865^,  p.  766,  Sec.  7;  see  note  to  Sec.  1546,  ante. 
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Private  1 540.    (§  167.)    When  a  sale  of  real  estate  is  ordered 

pale  of  real  ^  ' 

made'anT  ^^  ^^  made  sl\  private  sale,  notice  of  the  same  must  be 
notice.  posted  Up  in  three  of  the  moat  public  places  in  the 
county  in  which  tbe  land  is  situated,  and  published  in 
a  newspaper,  if  there  be  one  printed  in  the  same 
county — if  none,  then  in  such  paper  as  the  Court  may 
.  direct — -for  two  weeks  successively  next  before  the  day 
on  or  after  which  the  sale  is  to  be  made,  in  which  the 
lands  and  tenements  to  be  sold  must  be  described  with 
common  certainty.  The  notice  must  state  a  day  on  or 
after  which  the  sale  will  be  made,  and  a  place  where 
offers  or  bids  will  be  received.  The  day  last  referred 
to  must  be  at  least  fifteen  days  from  the  first  publica- 
tion of  notice,  and  the  sale  must  not  be  made  before 
that  day,  but  must  be  made  within  six  months  there- 
after. The  bids  or  offers  must  be  in  writing,  and  may 
Bids,  when  be  left  at  the  place  designated  in  the  notice, -or  deliv- 
ered to  the  executor  or  administrator  personally,  or  may 
be  filed  in  the  oflSce  of  the  Clerk  of  the  Probate  Court, 
to  which  the  return  of  sale  must  be  made,  at  any  time 
after  the  first  publication  of  the  notice,  and  before  the 
making  of  the  sale.  If  it  is  shown  that  it  will  be  for 
the  best  interest  of  the  estate,  the  Court  or  Judge 
may,  by  an  order,  shorten  the  time  of  notice,  which 
shall  not,  however,  be  less  than  one  week,  and  may 
provide  tliat  the  sale  may  be  made  on  or  after  a  day 
less  than  fifteen,  but  not  less  than  eight,  days  from  the 
first  publication  of  the  notice,  in  which  case  the  notice 
of  sale  and  the  sale  may  be  made  to  correspond  with 
such  order. 

Note.— Stats.  1865-6,  p.  766,  Sec.  8. 

1550.  (§  167.)  No  sale  of  real  estate  at  private 
sale  shall  be  confirmed  by  the  Court,  unless  the  sum 
offered  is  at  least  ninety  per  cent  of  the  appraised  value 
thereof,  nor  unless  such  real  estate  has  been  appraised 
within  one  year  of  the  time  of  such  sale.  If  it  has  not 
been  so  appraised,  or  if  the  Court  is  satisfied  that  the 


Ninety  per 
cent  of 
appraised 
valao  must 
bo  offored. 
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appraisement  is  too  high  or  too  low,  appraisers  must  be 
appointed,  and  they  must  make  an  appraisement  thereof 
in  the  same  manner  as  in  case  of  an  original  appraise- 
ment of  an  estate.  This  may  be  done  at  any  time 
before  the  sale  or  the  confirmation  thereof. 

NoTE.—Stats.  1865-6,  p.  767,  Sec.  9.  Estate  of  Lewis, 
39  Cal.,  p.  307,  presents  a  case  of  a  sale  to  one  holding 
an  allowed  claim  against  the  estate,  which  was  a  prior 
lien,  the  Court  held  it  to  be  unnecessary  to  pay  to  the 
administrator  the  purchase  money,  which  must  be  im-. 
mediately  returned  to  the  purchaser. 

1551.      (§   168.)      The   executor  or  administrator  Purchase 

^  '  money  on 

must,  when  the  sale  is  made  upon  a  credit,  take  the  ^JidiT^hoir 
notes  of  the  purchaser  for  the  purchase  money,  with  a  ^®®"'^®<^- 
mortgage  on  the  propei-ty  to  secure  their  payment. 

1562.     (§  169.)     The   executor   or  administrator,  Hearing. 

^  ^  '  '    and  sotting 

after  making  any  sale  of  real  estate,  must  make  a  ^^Vhen 
return  of  his  proceedings  to  the  Probate  Court,  which  be'ordMoS. 
must  be  filed  in  the  office  of  the  Clerk,  at  any  time 
subsequent  to  the  sale,  either  in  term  or  vacation.  If 
the  sale  is  made  at  public  auction,  and  the  return  is 
made  and  filed  on  or  before  the  first  day  of  the  next 
term  thereafter,  no  notice  ia  required  of  such  return 
or  of  the  hearing  thereof,  but  the  hearing  may  be 
had  upon  the  first  day  of  the  term,  or  any  subsequent 
day  to  which  the  same  may  be  postponed.  If  the 
sale  be  not  made  at  public  auction,  or  if  made  at  pub- 
lic auction  a  hearing  upon  the  return  of  proceedings 
be  asked  for  in  the  return,  or  is  brought  on  for  a  hear- 
ing  upon  a  day  before  the  first  day  of  the  next  term 
thereafter,  or  upon  any  other  day  than  the  first  day  of 
the  next  term  after  such  sale,  the  Court  or  Judge 
must  fix  the  day  for  the  hearing,  of  which  notice  of  at 
least  ten  days  must  be  given  by  the  Clerk,  by  notices 
posted  in  three  public  places  in  the  county,  or  by  publi- 
cation in  a  newspaper,  or  both,  as  the  Court  or  Judge 

33— Vol.  II. 
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Same.  shall  direct,  and  must  briefly  indicate  the  land  sold, 
the  sum  for  which  it  was  sold,  and  must  refer  to  the 
return  for  further  particular.  Upon  the  hearing,  the 
Court  must  examine  the  return  and  witnesses  in  rela- 
tion to  the  same,  and  if  the  proceedings  were  unfair, 
or  the  sum  bid  disproportionate  to  the  value,  and  if  it 
appear  that  a  sum  exceeding  such  bid  at  least  ten  per 
cent,  exclusive  of  the  expenses  of  a  new  sale,  may  be 
obtained,  the  Comt  may  vacate  the  sale  and  direct 
another  to  be  had,  of  which  notice  must  be  given,  and 
the  sale  in  all  respects  conducted  as  if  no  previous  sale 
had  taken  place  ;  if  an  oifer  ten  per  cent  more  in 
amount  than  that  named  in  the  return  be  made  to  the 
Court  in  writing,  by  a  responsible  person,  it  is  in  the 
discretion  of  the  Court  to  accept  such  offer  and  con- 
firm the  sale  to  such  person  or  to  order  a  new  sale. 

Note.— Stats.  1861,  p.  643,  Sec.  63 ;  1863-4,  p.  370. 
Sec.  14.    See  numerous  cases  cited  in  previous  notes 
under  the  various  sections  of  this  Article,  ante.    In 
Spriggs*  Estate,  20  Cal.,  p.  125,  the  Court  say  :  "  The 
*  order  of  sale  was  made  upon  due  notice  and  considera- 

tion;'it  designates  the  property  to  he  sold  hy  specific 
description;  the  Court  finds  expressly  that  the  sale  of 
each  parcel  *  was  legally  made  and  fairly  conducted,' 
and  that  due  proof  was  made  to  its  satisfaction  that  the 
price  was  proportionate  to  the  value  of  the  property, 
and  that  a  sum  exceeding  the  hid  of  the  appellant  ten 
per  cent,  exclusive  of  the  expenses  of  a  new  sale,  could 
not  be  obtained. — Sees.  1552-3-4.  Upon  its  own  find- 
ing, the  order  of  sale  being  unvacated  and  not  appealed 
from,  it  only  remained  to  confirm  the  sale,  even  if  it  he 
a'dmitted  that  the  Court  erred  in  directing  too  large 
an  amount  of  the  property  to  be  sold."  One  bidder, 
failing  to  comply  with  the  terms  of  the  sale,  and 
another  being  substituted  for  him  who  does,  does  not 
afifect  the  validity  of  the  sale. — Halleck  et  al.  vs.  Guy, 
9  Cal.,  p.  181.  So  it  is  valid  made  to  the  assignee  of 
the  purchaser. — Ewing  vs.  Higby,  7  Ham,  pt.  1,  p.  198. 
An  order  to  sell  until  a  certain  sum  is  accumulated  is 
exhausted  when  that  sum  is  raised. — Willis  vs.  Mills, 
22  Texas,  p.  302.  See  sale  of  property  where  there  is 
an  existing  trust  of  which  the  purchaser  had  not  but 
the  administrator  had  notice.  Purchaser  not  afiTected 
by  it.— Love  vs.  Administrator  Berry,  22  Texas,  p.  871. 
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1553.  (§  170.)     When  return  of  the  sale  is  made  Mayfiio 

^  '  objections, 

and  filed  any  person  interested  in  the  estate  may  file  jjgen  and 
written  objections  to  the   confirmation  thereof,  and 
may  be  heard  thereon,  when  the  return  is  heard  by 
the  Court  or  Judge,  and  may  produce  witnesses  in 
support  of  his  objections. 

Note.— State.  1861,  p.  644,  Sec.  64.  See  Halleck  vs. 
Guy,  9  Cal.,  p.  197.  The  mere  failure  to  make  the 
return  within  the  time  prescribed  by  law  wajs  held,  in 
Brown  vs.  Hobbs,  19  Texas,  p.  167,  not  to  vitiate  the 
sale.  The  order  of  sale  is  all  to  be  inquired  into  unless 
questions  are  raised  which  go  to  the  jurisdiction  of  the 
Court.  Questions  other  than  such  as  go  to  the  juris- 
diction do  not  ordinarily  vitiate  the  sale  or  subject  it  to 
collateral  attack.  This  seems  to  be  the  result  of  Saye 
vs.  McAlister,  18  Texas,  p.  80.  Legal  propriety  and 
necessity  alike  dictate  the  upholding  of  sales  fairly  and 
honestly  conducted. — Tucker  vs.  Harris,  13  Ga.,  p.  1. 

1554.  (§  171.)     If  it  appears  to  the  Court  that  the  when^^ 
sale  was  legally  made  and  fairly  conducted,  and  that  tum Sto'be 
the  sum  bid  was  not  disproportionate  to  the  value  of  when  n^ 
the  property  sold,  and  that  a  greater  sum,  as  above 
specified,  cannot  be  obtained,  or  if  the  increased  bid 
mentioned  in  Section  1552  be  made  and  accepted  by 

the  Court,  the  Court  must  make  an  order  confirming 
the  sale,  and  directing  conveyances  to  be  executed. 
The  sale,  from  that  time,  is  confirmed  and  valid,  and 
a  certified  copy  of  the  order  confirming  it  and  direct- 
ing conveyances  to  be  executed  must  be  recorded  in 
the  oflice  of  the  Recorder  of  the  county  within  which 
the  land  sold  is  situated.  If,  after  the  confirmation, 
the  purchaser  neglects  or  refuses  to  comply  with 
the  terms  of  sale,  the  Court  may,  on  motion  of  the 
executor  or  administrator,  and  after  notice  to  the  pur- 
chaser, order  a  resale  to  be  made  of  the  property.  K 
the  amount  realized  on  such  resale  does  not  cover  the 
hid  and  the  expenses  of  the  previous  sale,  such  pur- 
chaser is  liable  for  the  deficiency  to  the  estate. 
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NoTK— stats.  1856,  p.  20,  Sec.  1;  1801,  p.  ©44,  Sec. 
65.    Soe  note  to  Sec.  1552,  ant«,  and  case?  of  Spriggs' 
Est.,  Halleck  vs.  Guy,  and  Love  vs.  Admr.   BeiT\', 
there  cited.     The  order  for  the  sale,  as  also  the  order 
for  the  confirmation,  are  judicial  act«,  and  their  con- 
currence makes  the  sale  a  judicial  sale.    In  making 
the  sale  the  administrator  acts  for  the  Court  and  under 
its  orders,  receives  the  bids  and  returns  them,  like  a 
master  in  chancery,  into  the  Court  for  its  own  consid- 
eration.   The  Probate  Court  is  the  guardian  of  the 
rights  of  all  parties  interested  in  the  estate,  and  acts 
for  all. — Halleck  vs.  Guy,  9  Cal.,  p.  195.    In  Gregory 
vs.  Taber,  19  Cal.,  p.  410,  the  Court  say:  "We  have 
attentively  considered  the  authorities  and  arguments 
on  the  question  of  probate  sales^  and  have  reluctantly 
reached  the  conclusion  announced   in    the   principal 
opinion  in  Gregory  vs.  McPherson,  13  Cal.,  p.  562,  that 
to  maintain  a  sale  of  a  decedent's  real  estate,  under  the 
order  of  the  Probate  Court,  it  is  necessary  that  the 
petition  should  state  the  facts  required  by  Sec.  155  of 
the  Practice  Act  (Code  Sec.  1537,  ante).     It  is  urged 
that  the  statute,  Sees.  171,  172  (Code  Sees.  1554  and 
1555),  in  effect  confirms  these  sales  in  cases  where  the 
report  of  the  administrator  is  made  and  the  Probate 
Court  confirms  the  sale  and  orders  a  deed  to  be  exe- 
cuted to  the  purchaser.    But  the  answer  is,  that  the 
sole  authority  and  jurisdiction  of  the  Court  come  from 
the  petition,  with  the  avei*ments  required  in  Sec.  155 
(Code  Sec.  1537),  and  that  without  this  juri.sdiction  the 
Probate  Court  has  no  power  to  confirm- the  sale  or  to 
impart  validity  to  it.    If  this  be  not  so,  it  would  fol- 
low that  the  whole  estate  might  pass  without  any  peti- 
tion, or,  perhaps,  even  any  proceedings,  except  an  order 
of  sale  and  the  order  of  confirmation,    No  such  effect 
was  designed  to  be  given  by  Sees.  171  and  172  (Code 
Sees.  1554  and  1555);  but  they  refer  only  to  sales  made 
under  orders  which  the  Probate  Court  had  jurisdiction 
to  make.     The  provisions  for  allowing  objections  to 
sales,  and  requiring  confirmation  to  give  them  effect, 
are  only  intended  to  secure  such  an  execution  of  the 
order  of  sale  that  a  just  and  fair  price  may  be  obtained. 
Spriggs*  Est.,  20  Cal.,  p.  125,    See,  also,  Townsend  vs. 
Tallant,  33  Cal.,  p.  54,  where  an  order  of  sale,  obtained 
in  disregard  of  these  sections,  is  treated  as  coram  n07i 
judice  and  void.     See,  also,  Brenham  vs.  Story,  39 
Cal.,  p.  185,  on  statutory  authority  to  sell  in  disregard 
of  the  interest  or  rights  of  the  heirs,  etc. 
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1655.  (§  172.)  Conveyances  must  thereupon  be  Convey- 
executed  to  the  purchaser  by  the  executor  or  adminis- 
trator, and  they  must  refer  to  the  orders  of  the  Pro- 
bate Court  authorizing  and  confirming  the  sale  of  the  • 
property  of  the  estate,  and  directing  conveyances 
thereof  to  be  executed,  and  to  the  record  of  the  order 
of  confirmation  in  the  office  of  the  County  Recorder, 
either  by  the  date  of  such  recording,  or  by  the  date, 
vohime,  and  page  of  the  record,  and  such  reference 
shall  liave  the  same  effect  as  if  the  orders  were,  at 
large,  inserted  in  the  conveyance.  Conveyances  so 
made  convey  all  the  right,  title,  interest,  and  estate  of 
the  decedent,  in  the  premises,  at  the  time  of  his  death ; 
i1^  j)rior  to  the  sale,  by  operation  of  law  or  otherwise, 
the  estate  has  acquired  any  right,  title,  or  interest  in 
the  premises,  other  than,  or  in  addition  to,  that  of  the 
decedent  at  the  time  of  his  death,  such  right,  title,  or 
interest  also  passes  by  such  conveyances. 

Note.— Stats.  1856,  p.  20,  Sec.  2;  1861,  p.  644,  Sec. 
66,  See  notes  to  preceding  sections  of  this  Article  and 
the  cases  there  cited,  particularly  the  cases  cited  in  the 
preccdinpf  note,  and  the  construction  given  to  this  sec- 
tion in  Gregory  vs.  Taber  et  al.  there  cited.  Where  a 
purchase  is  made  by  the  administrator,  in  his  own 
name,  and  the  purchase  money  is  credited  on  the  claim, 
the  purchase  is  for  the  benefit  of  the  estate. — McCoy 
vs.  Crawford,  9  Texas,  p.  353.  But  is  not  this  a  fraudu- 
lent sale?  It  was  held  to  be  void,  for  fraud,  in  Hardy 
vs.  De  Leon,  5  Texas,  p.  212.    See  Sec.  1576,  post. 

1556.     (§  173.)     Before  any  order  is  entered  con-  order  of 
firraino;  the  sale,  it  must  be  proved  to  the  satisfaction  tion.  what 

°  ^  to  state. 

of  the  Court  that  notice  was  given  of  the  sale  as  pre- 
scribed, and  the  order  of  confirmation  must  show  that 
such  proof  was  made. 

NoTK. — See  note  to  Sec.  1554,  ante;  and  Gregory  vs. 
Taber,  19  Cal.,  p.  410;  Belloc  vs.  Rogers,  9  id.,  p.  128; 
Spriggs'  Estate,  20  id.,  p.  128;  White  vs.  Moses,  21 
Cal.,  p.  44;  Payne  vs.  Payne,  18  id.,  p.  291;  Brenham 
vs.  Story,  89  id.,  p.  183;  Estate  of  Lewis,  id.,  p.  308. 
Most  of  them  being  set  out,  ante,  in  notes  to  this 
Article. 
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Bale  may         1557.     (§  174.)     If  at  the  time  appointed  for  the 

DO  P08l' 

poned.        sale,  the  executor  or  adminietrator  deems  it  for  the 
interest  of  all  persons  concerned  therein  that  the  same 
•  be  postponed,  he  may  postpone  it  from  time  to  time, 
not  exceeding  in  all  three  months. 

Notiooof  1558.     (§  175.)     In  case  of  a  postponement,  notice 

™«»»t-  thereof  must  be  given,  by  a  public  declaration,  at  the 
time  and  place  first  appointed  for  the  sale,  and  if  the 
postponement  be  for  more  than  one  day,  further  notice 
must  be  given,  by  posting  notices  in  three'  or  more 
public  places  in  the  county  where  the  land  is  situated, 
or  publishing  the  same,  or  both,*  as  the  time  and  cir- 
cumstances will  admit. 

Note.— stats.  1861,  p.  644,  Sec.  67. 

Sale  of  real       1559.     (§  176.)     When  a  testator  has  given  any 

osiaco 

to  p^j^  legacy  by  will  that  is  efi^ectual  to  pass  or  charge  the 
title  to  real  estate,  and  his  goods,  chattels,  rights,  and 
credits  are  insuflScient  to  pay  the  legacy,  together  with 
his  debts  and  the  charges  of  administration,  the  execu- 
tor or  administrator  with  the  will  annexed  may  obtain 
an  order  therefor,  and  sell  his  real  estate  for  that  pur- 
pose, in  the  same  manner  and  upon  the  same  terms  and 
conditions  as  are  prescribed  in  this  Chapter  in  case  of 
a  sale  for  the  payment  of  debts. 

Note.— See  Sees.  1359, 1360,  Civil  Code,  and  not», 
for  the  disposition  of  estates  devised  by  will,  and  the 
resort  to  them  for  the  payment  of  debts.  Sec.  1361,  id., 
provides  for  legacies  to  husband,  widow,  and  kindred, 
to  be  resorted  to  for  payment  of  debts  before  those  made 
to  others.  See  Gregory  vs.  Haynes,  13  Cal.,  p.  596. 
Quere  f  as  to  power  of  executor  to  sell  real  estate  with- 
out proceeding  in  other  cases  to  obtain  an  order  of  s^ale. 
See  Civil  Code,  Sees.  1311,  1312,  and  note,  as  to  effect 
of  a  devise  of  lands.  It  would  seem  that  the  title  vests 
in  the  devisee  at  the  moment  of  the  death  of  the  testa- 
tor, subject  only  to  payment  of  the  debts  in  the  order 
prescribed  by  law;  the  rents  would  belong  to  the  owner 
of  the  land,  subject  to  the  debts,  in  the  same  order.  * 
*  *  Such  was  the  rule  of  the  common  law,  and  do 
change  in  this  respect  appears  to  be  intended. — Estate 
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of  Woodworth,  31  Cal.,  p.  605;  Redf.  Wills,  Part  II, 
p.  566,  par.  4.  So  it  seems  the  quere  in  Gregory  vs. 
Haynes,  supra,  is  here  settled,  as  well  by  this  decision 
as  by  the  Civil  Code.  When  it  was  devised  as  a  spe- 
cific legacy  it  cannot  be  taken  to  satisfy  debts,  if  there 
is  other  sufficient  property.— Abila  vs.  Burnett,  33  Cal., 
p.  667.    See  Sec.  1359,  Civil  Code,  supra. 

1560.     (§177.)    If  the  testator  makes  provision  by  Where     ^ 

^  '  i.  .^     payment  of 

his  will,  or  designates  the  estate  to  be  appropriated  for  ^^vided  * 
the  payment  of  his  debts,  the  expenses  of  administra-  «"^^y^»iL 
tion,  or  family  expenses,  they  must  be  paid  according 
to  such  provision  or  designation,  out  of  the  estate  thus 
appropriated,  so  far  as  the  same  is  sufficient. 

Note.— See  Civil  Code,  Sec.  1359,  et  seq.,  and  notes, 
and  cases  cited  in  note  preceding. 

1661.     (§  178.)     When  such  provision  has  been  Saie 

^  ^  ^  without 

made,  or  any  property  directed  by  the  will  to  be  sold,  order,  may 
the  executor  or  administrator  with  the  will  annexed,  »e«»»"ty- 
may  sell,  without  the  order  of  the  Probate  Court,  but 
he  must  give  notice  of  the  sale,  return  accounts  thereof 
to  the  Court,  and  make  the  sale  in  all  respects  as  under 
order  of  the  Court,  unless  there  are  special  directions  in 
the  will,  in  which  case  he  must  be  governed  thereby. 

Note.— stats.  1861,  p.  645,  Sec.  68.  See  note  to  Sec. 
1559,  ante,  and  Panaud  vs.  Jones,  1  Cal.,  p.  516;  Greg- 
ory vs.  Haynes,  13  id.,  p.  596;  Norris  vs.  Harris,  15  id., 
p.  249;  Payno  vs.  Payne,  18  id.,  p.  802.  Where  the 
will  contains  specific  directions  as  to  the  disposition  of 
the  testator's  estate,  and  empowers  the  executor  to  pro- 
ceed in  a  particular  mode,  without  any  reference  to  the 
mode  dictated  By  the  Probate  Act  (the  Code),  the  will 
so  far  takes  the  place  of  the  Act,  and  becomes  the 
executor's  source  of  power  bnd  guide  in  the  premises, 
under  the  rule  announced  in  Norris  vs.  Harris,  and 
Payne  vs.  Payne,  supra;  Larco  vs.  Casaneuava,  30 
Cal.,  p.  567.  See,  also.  Estate  of  Woodworth,  31  id., 
p.  606;  and  Kidwell  vs.  Brummagim,  32  id.,  p.  441. 
The  act  of  the  only  one  of  three  executors  appointed, 
who  qualified,  in  making  the  sale  as  directed,  is  valid. — 
Wood  vs.  Sparks,  1  Dev.  &  Bat.,  N.  C,  p.  389. 
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Where  1562.     (§  179.)     If  the  provision  made  by  the  will, 

provision  \  /  X  ./ 

insufficient  ^^  ^^^  estate  appropriated  therefor,  is  insufficient  to 
pay  the  debts,  expenses  of  administration,  and  family 
expenses,  that  portion  of  the  estate  not  devised  or  dis- 
posed of  by  the  will,  if  any,  must  be  appropriated  and 
disposed  of  for  that  purpose,  according  to  the  pro- 
visions of  this  Chapter. 

Note.— See  Civil  Code,  Title  "  WiUs,"  Sec.  1358, 
et  seq.,  and  notes  to  preceding  sections,  and  cases 
therein  cited,  particularly  the  preceding  note. 

Estate  1663.    (§180.)    The  estate,  real  and  personal,  given 

subject  to  ^  '  1  1      /»        1        -I    V 

debts,  etc.  by  Will  to  legatees  or  devisees,  is  liable  for  the  debts, 
expenses  of  administration,  and  family  expenses,  in 
proportion  to  the  value  or  amount  of  the  several  de- 
vises or  legacies,  but  specific  devises  or  legacies  are 
exempt  from  such  liability  if  it  appears  to  the  Court 
necessary  to  carry  into  eftect  the  intention  of  the  tes- 
tator, and  there  is  other  sufficient  estate. 

Note.— See  Civil  Code,  Title  **  Wills,"  Sees.  1357-77, 
and  notes;  also,  notes  to  preceding  sections,  1559,  et 
seq. 

Contribu-  1564.  (§  181.)  When  an  estate  given  by  will  has 
legatees.  been  sold  for  the  payment  of  debts  or  expenses,  all  the 
devisees  and  legatees  must  contribute  according  to 
their  respective  interests  to  the  devisee  or  legatee 
whose  devise  or  legacy  has  been  taken  therefor,  and 
the  Probate  Couii;,  when  distribution  is  made,  must, 
by  decree  for  that  purpose,  settle  the  amount  of  the 
several  liabilities,  and  decree -the  amount  each  person 
shall  contribute,  and  reserve  the  same  from  their  dis- 
tributive shares  respectively,  for  the  purpose  of  pajnng 
such  contribution. 

Note.— See  "Abatement,"  Sees.  1361,  1362,  Civil 
Code,  and  notes. 

Contract  1565.     (§  182.)     If  a  decedent,  at  the  time  of  his 

for  ^^  ^  ' 

Fandsma^'  death,  was  possessed  of  a  contract  for  the  purchase  of 
Wold.       lands,  his  interest  in  such  land  and  under  such  con- 
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tracts  may  be  sold  on  the  application  of  his  executor 
or  administrator,  in  the  same  manner  as  if  he  had  died 
seized  of  such  land,  and  the  same  proceedings  may  be 
had  for  that  purpose  as  are  prescribed  in  this  Chapter 
§)r  the  sale  of  lands  of  which  he  died  seized,  except 
as  hereinafter  provided. 

1666.  (§  183.)  The  sale  must  be  made  subject  to  ^°^^^°°' 
all  payments  that  may  thereafter  become  due  on  such 
contracts,  and  if  there  are  any  such,  the  sale  must  not 
be  confirmed  by  the  Probate  Judge  until  the  pur- 
chasers execute  a  bond  to  the  executor  or  adminis- 
trator, for  the  benefit  and  indemnity  of  himself  and  of 
the  persons  entitled  to  the  interest  of  the  decedent  in 
the  lands  so  contmcted  for,  in  double  the  whole  amount 
of  payments  thereafter  to  become  due  on  such  con- 
tract, with  such  sureties  as  the  Probate  Judge  shall 
approve. 

1567.  (§  184.)     The  bond  must  be  conditioned  Purchaser 

^  '  to  give 

that  the  purchaser  will  make  all  payments  for  such  bo^d. 
land  that  become  due  after  the  date  of  the  sale,  and 
will  fully  indemnify  the  executor  or  administrator  and 
the  persons  so  entitled  against  all  demands,  costs, 
charges,  and  expenses,  by  reason  of  any  covenant  or 
agreement  contained  in  such  contract. 

1568.  (§  185.)    Upon  the  confirmation  of  the  sale,  Executor 

^  '  toaspign 

the  executor  or  administrator  must  execute  to  the  pur-  contracu 
chaser  an '  assignment  of  the  contract,  which  vests  in 
the  purchaser,  his  heirs  and  assigns,  all  the  right,  title, 
and  interest  of  the  estate,  or  of  the  persons  entitled  to 
the  interest  of  the  decedent,  in  the  lands  sold  at  the 
time  of  the  sale,  and  the  purchaser  has  the  same  rights 
and  remedies  against  the  vendor  of  such  land  as  the 
decedent  would  have  had  if  he  were  living. 

34— Vol.  II. 
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Sales  by  1569.     (§  186.)     When  any  sale  is  made  by  an 

exeoatora  ^  \ 

or  admin-     executor  OF  administrator,  pursuant  to  the  provisions 

utrators  '  ^  ^ 

Snde?^  ^^  t'^is  Chapter,  of  lands  subject  to  any  mortgage  or 
wUe!^  other  lien,  which  is  a  valid  claim  against  the  estate  of 
the  decedent,  and  has  been  presented  and  allowed, 
the  purchase  money  must  be  applied,  after  paying  the 
necessary  expenses  of  the  sale,  first  to  the  payment 
and  satisfaction  of  the  mortgage  or  lien,  and  the 
residue,  if  any,  in  due  course  of  administration.  The 
application  of  the  purchase  money  to  the  satisfaction 
of  the  mortgage  or  lien  must  be  made  without  delay; 
and  the  land  is  subject  to  such  mortgage  or  lien  until 
the  purchase  money  has  been  actually  so  applied.  No 
claim  against  any  estate  which  has  been  presented 
and  allowed  is  affected  by  the  Statute  of  Limitations, 
pending  the  proceedings  for  the  settlement  of  the 
estate.  The  purchase  money,  or  so  much  thereof  as 
may  be  sufficient  to  pay  such  mortgage  or  lien,  with 
interest,  and  any  lawful  costs  and  charges  thereon,  may 
be  paid  into  the  Probate  Court,  to  be  received  by  the 
Clerk  thereof,  w*hereupon  the  mortgage  or  lien  upon 
the  land  must  cease,  and  the  purchase  money  must  be 
paid  over  by  the  Clerk  of  the  Court  without  delay,  in 
payment  of  the  expenses  of  the  sale,  and  in  satisfection 
of  the  debt,  to  secure  which  the  mortgage  or  other 
lien  was  taken,  and  the  surplus,  if  any,  at  once  re- 
turned to  the  executor  or  administrator,  unless  for 
good  cause  shown,  after  notice  to  the  executor  or 
administrator,  the  Court  otherwise  directs. 

Note.— Stats.  1861,  p.  645,  Sec.  69;  1863,  p.  696, 
Sec.  1.  It  is  not  intended  here  to  do  more  than  to 
refer  to  some  decisions  arising  under  this  section, 
since  the  amendments  of  the  Code  on  the  subject  are 
supposed  to  have  obviated  many  of  the  difficulties 
which  gave  rise  to  these  decisions. — See  amendment  to 
Sec.  1500,  ante,  authorizing  action  to  foreclose  mort- 
gage. Cases  cited:  Ellisson  vs.  Halleck,  6  Cal.,  p. 
392;  Falkner  vs.  Folsom's  Executors,  id.,  p.  412; 
Belloc  vs.  Rogers,  9  Cal.,  p.  128;  Est.  of  Murray,  18 
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id.,  p.  687.  In  this  case  this  section  is  construed  ex- 
pressly. The  creditor  merely  gets  the  benefit  of  his 
contract,  and  is  subject  to  no  other  costs  and  expenses 
than  may  be  incurred  in  the  enforcement  of  the  mort- 
gage security. — Fallon  vs.  Butler,  21  Cal.,  p.  28. 
Where  the  enforcement  of  the  lien  is  said  to  be  left  to 
the  District  Court,  through  an  equitable  action,  such 
is  now  provided  for  in  Sec.  1500,  ante,  expressly. — 
Willis  vs.  Farley,  24  Cal.,  p.  499,  cited  at  length  in 
Subd.  Note  10  to  Sec.  1493,  ante.— Ellis  vs.  Polhemus, 
27  Cal.,  p.  354.  Also,  cited  at  length  in  same  subd. 
note,  Myers  vs.  Mott,  29  Cal.,  p.  863.  Also,  cited 
ante,  Racouillat  vs.  Sansevain,  32  Cal.,  p.  376,  where 
the  mortgage  was  not  properly  recorded,  or  more  than 
a  contract  or  executory  agreement;  and  see,  also,  Bank 
of  Stockton  vs.  Howland,  cited  at  length  in  note  to 
Sec.  1502,  ante.  See,  also,  notes  to  Sees.  1490-1494, 
ante,  and  cases  cited. 

1670.  (§  186.)     At  any  sale,  under  order  of  the  The  holder 
Probate  Court,  of  lands  upon  which  there  is  a  mort-  mortgnge 

'  ^  or  hen  may 

gage  or  lien,  the  holder  thereof  may  become  the  pur-  {b^iaSJ£. 
chaser,  and  his  receipt  for  the  amount  due  him  from  S^hr^**^* 
the  proceeds  of  the  sale  is  a  payment  pro  taiito.    If  hScfaim 

a  valid 

the  amount  for  which  he  purchased  the  property  is  payment 
insufficient  to  defray  the  expenses  and  discharge  his 
mortgage  or  lien,  he  must  pay  to  the  Court  or  the  Clerk 
thereof  an  amount  sufficient  to  pay  such  expenses. 

NoTK. — See  cases  and  notes  cited  in  preceding  note; 
also,  Estate  of  Murray,  18  Cal.,  p.  687;  Ellis  vs.  Pol- 
hemus, 27  Cal ,  p.  354;  Estate  of  Lewis,  39  Cal.,  p.  808. 

1671.  (§  188.)     If  there  is  any  neglect  or  miscon-  Adminis- 

^^  ^  .^         o  tratorand 

duct  in  the  proceedings  of  the  executor  in  relation  to  Jl^i^^^'^, 
any  sale,  by  which  any  person  interested  in  the  estate  [J  ^1".^"^* 
suffers  damage,  the  party  aggrieved  may  recover  the 
same  in  an  action  upon  the  bond  of  the  executor  or 
administrator,  or  otherwise. 

Note.-— See  Haynes  vs.  Meeks,  20  Cal.,  p.  317,  and 
Boyd  vs.  Blankman,  29  Cal.,  p.  34,  hoth  frequently 
referred  to  ante.  A  creditor  is  interested  in  the  estate. 
Tompkins  vs.  Watkins  et  al.,  26  Cal.,  p.  67. 
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Fraudttiont  1572.  (§  189.)  Any  executor  or  administrator  who 
.  fraudulently  sells  any  real  estate  of  a  decedent  con- 
trary to  or  otherwise  than  under  the  provisions  of  this 
Chapter,  is  liable  in  double  the  value  of  the  land  sold, 
as  liquidated  damages,  to  be  recovered  in  an  action  by 
the  person  having  an  estate  of  inheritance  therein. 

Note. — Uncliir  our  gtatute  the  right  to  possess  the 
realty  is  in  the  administrator,  tiU  the  estate  is  settled 
or  distribution  made,  and  till  then  neither  the  heirs  nor 
their  grantees  can  maintain  ejectment. — Meeks  vs. 
Hahn,  20  Cal.,  p.  628.  This  rule,  however,  is  changed 
by  the  amendment  to  Sec.  1452,  ante;  see,  also,  Boyd 
vs.  Blankman,  29  Cul.,  p.  35.  For  fraudulent  sale, 
see  Scott  vs.  Umbarger,  (No.  1941),  April  Term,  1871, 
cited  in  note  to  Sec.  1778,  podt. 

Limitation        1573.     (§  190.)     ^o  action  for  the  recovery  of  any 

of  actions  ^  '  •>  •f 

Nde^to!^'  estate,  sold  by  an  executor  or  administrator  under  the 
provisions  of  this  Chapter,  can  be  maintained  bj^  any 
heir  or  other  person  claiming  under  the  decedent, 
unless  it  be  commenced  within  three  years  next  after 
the  sale.  Au  action  to  set  aside  the  sale  may  be  insti- 
tuted and  maintained  at  any  time  within  three  years 
from  the  discovery  of  the  fraud,  or  other  grounds  upon 
which  the  action  is  based. 

NoTK. — See  Sec.  1452,  ante,  and  note;  also,  note  to 
the  preceding  section,  and  Scott  vs.  Umbarger,  there 
cited.  In  the  case  of  Meeks  vs.  Kirby  (No.  2711), 
January  Term,  1872,  Wallace,  J.,  for  the  Court,  says: 
**  That  the  provisions  of  this  section  *'  (as  it  stood  before 
the  adoption  of  the  Code,  the  last  sentence  having  been 
thereby  inserted)  "apply  to  sales  absolutely  void  for 
want  of  juriiidiction  as  contradistinguished  from  sales 
voidable  merely  for  some  defect  in  procedure,  was  deter- 
mined by  this  Court  in  Harlan  vs.  Peck,  33  Cal.,  p. 
515,  and  reaffirmed  here  in  Harlan  vs.  Miller,  January 
Term,  1868,  not  reported;  and  the  reasoning  of  Sander- 
son, J.,  in  the  opinion  he  delivered  in  the  former  case, 
is,  we  think,  unanswerable.  It  is  urged,  however,  tliat 
the  plaintiff's  case  is  saved  fmm  the  bar  of  Sec.  190 
(this  Code,  Sec.  1573),  by  the  effect  of  the  immediately 
succeeding  Sec.  191  (Code  Sec.  1574.)  *  ♦  •  It  is 
said  that  Meeks,  the  plaintiff,  was  under  disability  to 
sue,  because  by  Sec.  114  (Code  Sec.  1452,  ante),  and 
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the  construction  first  given  it  by  this  Court  in  Meeks 
vs.  Hahn,  20  Cal.,  p.  rJ20  (cited  in  note  to  Sec.  1452, 
ante),  and  Bince  then  steadily  adhered  to,  the  adminis- 
trator of  the  estate  of  llarhin  was  alone  authorized  to 
bring  an  action  to  recover  the  premises,  and  of  course 
neither  the  heirs  at  law  of  Harlan,  nor  Heeks,  their 
grantee,  could  have  maintained  the  action  pending  the 
administration  in  the  Probate    Court.     It  does  not 
follow,  however,  that  because  Meeks'  title,  such  as  it 
■was,  would  not,  in  point  of  law,  have  supported  an 
action  to  recover  the  possess^ion  of  the  premises,  he  is 
thereby  himself  become  a  person  *  under  legal  disa- 
bility to  sue,*  and  whose  right  of  action  is  therefore 
saved  to  him  by  Sec.  191  (Code  Sec.  1574,  post.)    It 
cannot  be  said  that  a  party  is  under  legal  di>ability  to 
sue  within  the  intent  of  the  statute  merely  because  his 
alleged  cause  of  action  is  not  invincible,  or  because  his 
adversary  might  be  possessed  of  a  defense  which,  if 
properly  interposed,  would  defeat  the  action — such,  for 
instance,  as  the  fact  here  that  the  administration  of  the 
estate  is  still  pending.     I  think  the  disability  here 
meant  is  something  personal  to  the  party,  and  has  no. 
reference  to  the  mere  condition  of  his  title."     The 
Court  then  proceeds  to  discuss  the  statute  as  one  of 
repose,  to  be  available  to  minors  and  others  claiming 
under  the  decedent.    The  addition  to  the  old  section 
made  by  the  Code  places  actions  for  frauds  in  sales 
under  the  Probate  Practice  on  precisely  the  same  foot- 
ing with  others  of  like  character.    Justice  Crockett,  in 
a  separate  opinion,  concurred  in  the  conclusion,  as  also 
in  the  opinion  that  the  disability  is  personal.    It  was 
not  intended  by  this  amendment  to  give  a  right  of 
action  to  recover  an  estate  sold  in  due  course  of  admin- 
istration in  cases  other  than  such  as  are  now  recognized 
by  the  Courts  under  the  section  prior  to  amendment 
(see  Kacouillat  vs.   Requerra,  36   Cal.,  p.  657),   but 
simply  to  fix  the  limitation  of  the  time  within  which 
such  action  might  be  brought  at  the  same'  period  as  in 
other  cases  fixed  in  Subd.  4,  Sec.  338,  ante.    See  Meeks 
vs.  Kirby,  supra,  concurring  opinion  by  Judge  Crock- 
ett, suggesting  legislation. 

1574.     (§  191.)     The  preceding  section  shall  not  To  what 
apply  to  minors  or  others  under  any  legal  disability,  to  procoding 
sue  at  the  time  when  the  right  of  action  first  accrues;  ^^Pi^^y- 
but  all  such  jiersons  may  commence  an  action  at  any 
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time  within  three  years  after  the  removal  of  the  disa- 
bility. 

NoTK — See  "disability,"  construed  in  note  to  the 
preceding  section. — Meeks  vs.  Kirby. 


Account  of 
sale  to  be 


1575.  (§  192.)  When  a  sale  has  been  made  by  an 
returned,  executor  or  administrator,  of  any  property  of  the  estate, 
real  or  personal,  he  must  return  to  the  Probate  Court, 
at  its  next  term  thereafter.,  an  account  of  sales,  verified 
by  his  affidavit.  If  he  neglects  to  make  such  return, 
he  may  be  punished  by  attachment,  or  his  letters  may 
be  revoked,  one  day's  notice  having  been  first  given 
him  to  appear  and  show  cause  why  such  attachment 
should  not  issue,  or  such  revocation  should  not  be 
made. 

NoTS.— See  notes  to  Sees.  1553, 1554, 1855,  ante. 

Executor,         1 576.     (§193.)     No  cxccutor  or  administrator  must, 

etc.,  not  ^  ■'  ' 

puwhaser.  ^^i^ectly  or  indirectly,  purchase  any  property  of  the 
estate  he  represents,  .nor  must  he  be  interested  in  any 
sale. 

Note.— See  Boyd  vs.  Blankman,  29  Cal.,  p.  37. 


CHAPTER  Vin. 


OF    THE    POWERS   AND   DUTIES   OF  EXECUTORS   AND   ADMIN- 
ISTRATORS, AND   OF   THE   MANAGEMENT  OF  ESTATES. 

Section  1581.  Executors  to  take  possession  of  the  entire  estate. 

1582.  Executors  may  sue  and  be  sued  for  recovery  of  prop- 
erty. 

1683.  May  maintain  actions  for  waste,  conversion,  and  tres- 
pass. 

1584.  Executor  and  administrator  may  be  sued  for  waste  or 

trespass  of  decedent. 

1585.  Surviving  partner  to  settle   up   business.     Interest 

therein  to  be  appraised.    Account  to  be  rendered. 
15S6.  Actions  on  bond  of  executor  or  administrator  may  be 
brought  by  another  administrator. 

1587.  What  executors  are  not  parties  to  actions. 

1588.  May  compound. 

1589.  Eecovery  of  property  fraudulently  disposed  of  by  tes- 

tator. 
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Section  1590.  When    executor  to  sue,  as   provided   in   preceding 

section. 
1591,  Dijjposiiion  of  estate  recovered, 

1581.      (§  194.)      The   executor  or  administrntor  Executors 

^  ^  to  t&ke 

must  take  into  his  possession  all  the  estate  of  the  jp/h^*^° 
decedent,  real  and  personal,  and  collect  all  debts  due  |J^*iJ® 
to  the  decedent  or  to  the  estate.  For  the  purpose  of 
bringing  suits  to  quiet  title,  or  for  partition  of  such 
estate,  the  possession  of  the  executors  or  administrators 
is  the  possession  of  the  heirs  or  devisees;  such  posses- 
sion by  the  heira  or  devisees  is  subject,  however,  to 
the  possession  of  the  executor  or  administrator,  for  the 
purposes  of  administration,  as  provided  in  this  Title. 

Note.— Stats.  1861,  p.  643,  Sec.  70. 

1.  Possession  op  the  Estate.— See  Sees.  1358, 
1384, 1385,  and  notes,  Civil  Code  Cat.  These  sections 
are  quoted  at  length  in  note  to  Sec.  1516,  ante. 

2.  The  Real  Estate,  at  common  law,  vested  in 
the  heir,  the  personal  estate  in  the  administrator;  but 
under  our  system  the  true  theory  would  seem  to  be 
that  both  real  and  personal  vest  in  the  heir,  subject  to 
the  lien  of  the  administrator  for  the  payment  of  debts 
and  the  expenses  of  administration,  and  with  the  right 
in  the  administrator  of  present  possession. — Beckett  vs. 
Selover,  7  Cal.,  p.  288;  Gregory  vs.McPherson,  13  id., 
p.  562.  In  Harwood  vs.  Mayre,  8  Cal.,  p.  580,  the 
Court  say:  "The  plaintiff  seems  to  have  proceeded 
under  the  idea  that  the  heir  w^as  the  only  person  inter- 
ested in,  or  capable  of  exercising  control  over,  the  real 
estate  of  the  deceased.  This  doctrine  never  obtained 
in  California.  *  ♦  ♦  The  administrator,  being 
entitled  to  the  possession  of  the  real  property,  must  be 
made  a  pai-ty  to  all  suits  affecting  it.'' 

3.  Chattels. — The  executor  holds  as  trustee  for  the 
purposes  of  the  will,  but  he  holds  the  legal  title  in  all 
the  chattels  of  the  testator.  He  is,  for  the  purposes  of 
administrating  them,  as  much  the  legal  proprietor  of 
those  chattels  as  the  testator  himself  while  alive.  The 
Ordinary  has  no  power  to  transfer  them.  His  grant 
can  pass  nothing;  it  conveys  no  right— it  is  a  void  act. 
Such  was  the  substance  of  the  language  of  Marshall, 
C.  J.,  in  the  case  of  Griffith  vs.  Frazier,  8  Cranch.,  p. 
8;  and  given  by  Burnett,  J.,  in  Haynes  vs.  Meeks,  10 
Cal.,  p.  119. 

4.  Suits.— The  administrator  is  the  proper  party 
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plaintiff  in  a  Biiit  to  quiet  title.  By  the  law  of  this 
Stat^,  all  property  of  the  deceased,  real  and  personal, 
remains  in  posse^pion  of  the  administrator  until  admin- 
istration of  the  estate  is  had,  or  a  decree  of  distribution 
is  made  by  the  Probate  Court. — Curtis  vs.  Sutter,  15 
Cal.,  p.  264,;  see  subd.  note  "Generally." 

5.  The  hctii8  may  now  brinjf  such  suit,  by  the 
amendment  embodied  in  Sec.  1452,  ante  (to  accord  with 
Mecks  vs.  Kirby,  January  Term,  1872).  "When  no 
administration  is  had,  the  heir  has  the  right  of  entry, 
and  "may  maintain*'  an  action  of  ejectment.  His 
right  of  entry  is  subject  only  to  the  claim  of  the  admin- 
istrator, when  there  is  one. — Updegraff  vs.  Trn.^-k,  18 
Cal.,  p.  459.  The  right  of  iwssession  by  the  adminis- 
trator is  statutory,  and  does  not  apply  to  cases  existing 
prior  to  its  passage. — Soto  vs.  Kroder,  19  Cal.,  p.  96. 
A  tenant  in  common  is  entitled  to  the  whole  tract, 
where  entitled  to  an  undivided  portion. — Touchard  vs. 
Crow,  20  Cal.,  p.  162.  In  this  case,  the  tenant  in  com- 
mon was  represented  by  the  administrator. 

6.  When  it  Ceases. — This  right  of  possession  exists 
till  the  estate  is  settled  or  turned  over  to  heirs  by  order 
of  the  Court.— Meeks  vs.  Hahn,  20  Cal.,  p.  627.  By 
the  amendment  embodied  in  Sec.  1453,  ante,  the  heir 
may  obtain  possession  at  the  end  of  ten  months  in  cer- 
tain cases,  though  the  estate  is  not  fully  settled. — See 
the  Broderick  Estate  case,  ]\Iagraw  vs.  McGlynn,  28 
Cal.,  p.  429;  referring  to  Fair  vs.  Kewman,  4  Term 
Rep.,  p.  645;  and  Tif.  &  Bui.,  "Tnists  and  Trustees," 
p.  483. 

7.  Community  Property.— See  Jewell  vs.  Jewell, 
28  Cal.,  p.  232.  GifTt  of  property  by  widow,  prior  to 
delivery  of  it  to  her  by  the  administrator,  considered 
in  Jahns  vs.  Nolting,  29  Cal.,  p.  513.  Such  gift  held 
not  to  pass  property. 

8.  Partnership  Matters  of  Decedent. — Griggs, 
administrator,  vs.  Clark,  23  Cal.,  p.  427;  Gleason,  vs. 
White,  35  Cal.,  p.  264;  see  note  to  Sec.  1585,  post. 
Intei^est. — If  the  administrator  does  not  keep  the  funds 
of  the  estate  separate,  but  uses  them  for  his  own  pur- 
poses, he  is  chargeable  with  interest. — Est.  Gasq,  Octo- 
ber Term,  1871. 

9.  Statute  Limitations.— See  Gleason  vs.  White, 
,35  Cal.,  p.  264.    The  claim  must  be  presented,  within 

ten  months  after  it  becomes  absolute. 

10.  Generally. — The  right  to  possess  the  personal 
property,  by  the  administrator,  is  the  same  at  common 
law.  The  real  estate  is  assets,  if  required,  and  not 
otherwise.  —  Estate  of  Woodworth,  31   Cal.,  p.  605. 
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He  represents  the  entire  estate, — Smith  vs.  "Walker,  38 
Cal.,  p.  392.  **Till  he  recovers  the  whole  c^a^e  the 
amount  to  bo  distributed  cannot  be  known." — Id.  The 
duty  of  the  administrator  is  to  take  charge  o^  the  estate 
for  the  purpose  of  settling  the  claims,  and  when  they 
have  been  satisfied ,  it  is  his  duty  to  pass  it  over  to  the 
heir  whose  absolute  property  it  then  becomes. — Bren- 
ham  vs.  Story,  89  Cal.,  p.  18C;  see  Chapman  vs.  IIol- 
lister,  October  Term,  1871;  Estate  M.  Gasq,  id;  and 
Meeks  vs.  Kirbj'',  January  Term,  187*2;  the  first  and 
last  cited  eUewherc,  ante,  at  length;  sec,  also,  Curtis 
vs.  Herrick,  14  Cal,,  p.  117.  As  to  what  complaint  in 
the  nature  of  replevin  by  administrator  should  show, 
see  Halleck  vs.  Mixer,  16  Cal.,  p.  575.  If  joint  and 
several  contracts  are  the  subject  of  the  action  the 
fldminifstrator  cannot  be  joined. — See  Bank  of  Stockton 
vs.  Howland,  cited  in  note  elsewhere;  and  May  vs. 
Hanson,  6  Cal.,  p.  642;  see  also,  Gregory  vs.  Haynes, 
13  Cal.,  p.  591 ;  Humphrey  vs.  Yale,  5  Cal.,  p.  173.  For 
property  taken  between  the  death  and  granting  of  let- 
ters the  administrator  may  maintain  an  action. — Jahns 
vs.  Nolting,  29  Cal.,  p.  507;  Beckman,  administrator, 
vs.  McKay,  14  Cal.,  p.  250;  Waterman  vs.  Smith,  13 
Cal.,  p.  373,  **  land  claim."  One  of  several  executors, 
acting  for,  binds  all. — Ponder  vs.  Morely,  2  Flor.,  p. 
207;  Leggett  vs.  Hunter,  19  New  York,  p.  445.  Re- 
fusing or  failing  to  act,  in  preserving  the  estate,  those 
beneficially  interested  may. — Crain  vs.  Crain,  17  Texas, 
p.  80.  Trufct  funds  in  administrator's  hands. — Pierce 
vs.  Robinson,  13  Cal.,  p.  116.  Heirs  not  aflected  by 
failure  of  administrator  to  inventory  claim  or  other 
interest. — Stewart  vs.  Chadwick,  9  Iowa,  p.  463. 


1582.     (§  195.)     Actions  for  the  recovery  of  any  Executors 
property,  real  or  personal,  or  for  the  .possession  thereof,  ^^.^ 
and  all  actions  founded  upon  contracts,  ma\'  be  main-  recovery  of 

^  '  •^  property. 

tained  by  and  against  executors  and  administrators,  in 
all  cases  in  which  the  same  might  have  been  main- 
tained by  or  against  their  respective  testators  or  intes- 
tates. 

Note.— 1.  Claims  ani>  Actions  Against  Estate. 
See  Sees.  1500-1510,  inclusive,  and  notes,  ante.  May 
not  be  maintained  till  administrator  is  appointed. — 
Harwood  vs.  May  re,  8  Cal.,  p.  580.  When  adminis- 
trator or  the  estate  liable,  if  he  gives  his  own  note  for 
debt  of  estate.    Held:  either,  at  election  of  creditor. — 

35— Vol.  II. 
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Woods  vs.  Ridley,  27  Miss.,  p.  119.  By  an  incoming 
Against  an  out^oin^  administrator. — ^Martel  vs.  Martel, 
17  Texas,  p.  391.  And  the  one  is  liable  to  other,  on  bis 
bond,  for  non-delivery  of  property  shown  to  be  in  his 
posses<iion. — Baldwin  vs.  Dearborn,  21  Texas,  p.  446. 
Set-off  may  be  pleaded.— Smalley  vs.  Trammel,  11 
Texas,  p.  10.  Neither  suits  a^^inst  the  administrator, 
nor  liis  fraudulent  acts,  may  affect  the  est-ate  or  those 
interested  in  it.— De  Witt  vs.  Miller.  9  Texas,  p.  2r9; 
Crayton  vs.  Munger,  id.,  p.  285;  Ellit-on  vs.  Hallock, 
6  Cal.,  p.  386;  Hentsch  vs.  Porter,  10  Cal.,  p.  555; 
People  vs.  Houghtaling,  7  Cal.,  p.  348;  Heath  vs.  Lent, 
1  Cal.,  p.  410;  see  note  to  Sees.  1490,  1494,  ante.  In 
every  action  against  an  estate  the  administrator  or 
executor  is  responsible  for  costs,  individually;  but  when 
bona  fide  they  must  be  allowed  against  the  estate.-^ 
Hickox,  administrator,  vs.  Graham,  6  Cal.,  p.  169. 

2.  Claims  and  Actions  for  Estatk.— See  note 
to  preceding  section  and  cases  there  cited.  The  admin- 
istrator may  maintain  ejectment. — Curtis,  administn- 
tor,  vs.  Herrick  et  al.,  14  Cal.,  p.  117  ;  but  see  Gregory 
vs.  McPherson,  13  id.,  p.  562.  For  possessory  claim.— 
Grover  vs.  Hawley,  5  Cal.,  p.  485.  As  the  statute 
gives  the  right  to  sue  it  is  difficult  to  see  why  the  ad- 
ministrator may  not  maintain  ejectment  or  a  i>ossessory 
action. — Curtis  vs.  Herrick,  supra.  Heir's  right  of  ac- 
tion where  no  administrator  exists. — Updegriiff  vg. 
Trask,  18  Cal.,  p.  459 ;  Soto  vs.  Kroder,  19  Cal.,  p. 
88  ;  Payne  vs.  Treadwell,  16  Cal.,  p.  220.  The  point 
that  an  administrator  could  not  sue  for  damages  for 
the  trespass  is  answered  by  the  statute. — Sees.  195, 1S6 
(Code  Sees.  1582,  1583);  Haight  vs.  Green,  19  Cal.,  p. 
117.  May  maintain  any  action  which  the  decedent 
might  for  recovery  of  his  property. — Touchard  v«. 
Crow,  20  Cal.,  p.  163  ;  Bagley  vs.  Eaton,  10  Cal.,  p. 
126.  In  many  cases  the  heir  may  have  property  deliv- 
ered over  to  him  before  settlement,  but  till  delivered 
by  order  of  the  Court  the  administrator  has  the  right 
to  it. — Meekfi  vb.  Hahn,  20  Cal.,  p.  628. 

Ma^  1583.     (§196.)     Executors  and  administrators  may 

Mtions        maintain  actions  against  any  person  who  has  wasted, 

for  wiute,  .  .  T         1  • 

conversion,  destroyed,  taken,  or  earned  away,  or  converted  to  his 

trespaM.      ^^j^  ^gg^  ^jj'g  goods  of  their  testator  or  intestiite,  in  Lis 

lifetime.     They  may  also  maintain  actions  for  trespass 

committed  on  the  real  estate  of  the  decedent  in  his 

lifetime. 
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Note. — See  note  to  preceding  sections  of  this  Article 
and  cases  there  cited. — Haij^ht  vs.  Green,  19  Cal.,  p. 
117;  Halleck  vs.  Mixer,  16  id.,  p.  575;  May  vs.  Han- 
son,  6  id.,  p.  d42;    Deck's  Estate  vs.  Gherke,  id.,  p. 

1584.  (§  197.)     Any  person  or  his  personal  repre-  Executor 

and  admin- 

sentatives  may  maintain  an  action  against  the  executor  istrator 

•^  o  may  be 

or  administmtor  of  any  testator  or  intestate  who  in  ^^^/or 
his  lifetime  has  wasted,  destroyed,  taken,  or  carried  awSS^u 
away,  or  converted  to  his  own  use,  the  goods  or  chat- 
tels of  any  such  person,  or  committed  any  trespass  on 
the  real  estate  of  such  person. 

Note.— People  vs.  Houghtaling,  7  Cal.,  p.  348.  In 
this  case  defendant,  as  administrator,  was  sued  for 
funds  coming  to  his  hands,  collected  hy  his  intestate  as 
ex  officio  Tax  Collector,  and  he  was  wrongfully  in  pos- 
session of  the  funds  as  administrator,  and  is  treated  as 
a  trustee  de  son  tort, — Hill  on  Trustees,  p.  173  ;  Har- 
wood  vs.  Mayne,  8  Cal.,  p.  580.  Judgment  against  an 
administrator  by  default  is  valid  (Chase  vs.  Swain,  9 
Cal.,  p.  136),  it  being  entered  in  the  usual  form.  In 
Coleman  vs.  Woodworth,  28  Cal.,  p.  568,  it  was  con- 
tended that  where  the  wrongful  act  of  the  decedent  did 
not  result  in  any  benefit  to  the  estate  no  cause  of  action 
survives  against  the  administrator.  The  Court  said 
this  point  was  answered  by  Sec.  197  of  the  Probate 
Act  (this  Code,  Sec.  1584),  by  the  words  "  or  committed 
any  trespass  upon  the  real  estate  of  such  person.'' 

1585.  (§  198.)    When  a  partnership  exists  between  Survinng 

partner  to 

the  decedent,  at  the  time  of  his  death,  and  any  other  sottioup 

'  7  ,/  business, 

person,  the  surviving  partner  has  the  right  to  continue 
in  possession  of  the'  partnership,  and  to  settle  its 
business,  but  the  interest  of  the  decedent  in  the  part-  interest 

therein 

nership  must  be  included  in  the  inventory,  and  be  to  be. 

^  •"  appraised. 

appraised  as  other  property.  The  surviving  partner 
must  settle  the  affairs  of  the  partnership  without  delay, 
and  account  with  the  executor  or  administrator,  and 
pay  over  such  balances  as  may  from  time  to  time  be 
payable  to  him,  in  right  of  the  decedent.  Upon  the 
arpphcation  of  the  executor  or  administrator,  the  Pro- 
bate Judge  may,  whenever  it  appears  necessary,  order 
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Account       the  snmviiig  partner  to  render  an  account,  and  in  ease 

rendered-     Qf  ncglcct  or  rcfusal  may,  after  notice,  compel  it  by 

attachment;  and  the  executor  or  administrator  may 

maintain  against  him  any  action  which  the  decedent 

could  have  maintained. 

Note. — The  surviving  partners  are  entitled  to  the 
possession  and  management  of  the  partnership  effect?. 
Gray  vs.  Palmer,  9  Cal.,  p.  637.  Tliough  the  stock 
stands  on  the  books  in  the  name  of  the  decedent,  it  is 
competent  to  show  it  to  be  partnership  property,  and 
for  the  survivor  to  vote  at  a  corporation  election,  he 
being  the  surviving  partner  and  entitled  to  settle  the 
partnenhip  business. — Allen  vs.  Hill,  16  Cal.,  p.  118. 
Until  the  settlement  of  the  partnership,  a  claim  against 
an  estate,  arising  therefrom,  does  not  become  absolute, 
and  it  has  ten  months  thereafter  in  which  to  be  pre- 
sented for  allowance. — Gleason  vs.  "White,  34  Cal.,  p. 
264.  The  surviving  partner  is  the  only  representative 
of  the  firm;  but  he  must  account  to  the  administrator 
and  pay  over  to  him  the  amount  due  the  estate  from 
the  partnership  business  and  property,  including  rents, 
etc. — Smith  vs.  Walker,  88  Cal.,  p.  391.  Surviving 
partner  who  devotes  time  to  the  settlement  of  the 
business  and  enhancing  the  value  of  the  partnership 
estate,  is  entitled  to -compensation.  Though  if  both 
living,  without  special  agreement,  ho  would  not 'be  en- 
titled to  it. — Griggs,  administrator,  vs.  Clark,  23  Cal., 
p.  430.  Surviving  partner,  though  brother,  not  entitled 
to  administer,  when  the  partnership  existed  at  the  date 
of  the  death. — Cornell  vs.  Gallagher,  16  Cal.,  p.  367. 
Sur\'iving  partner  must  not  waste  the  estate,  if  he  does 
the  Court  will  appoint  a  receiver. — 1  Desaugsure,p.  427. 
In  case  only  where  special  grounds  exist,  the  adminis- 
trator may  not  be  sued  for  partnership  debt. — Copcutt 
vs.  Merchant,  4  Brad.,  p.  18;  see,  also,  Babcock  vs. 
Lillis,  4  Brad.,  p.  218;  N .  R.  Bank  vs.  Stewart,  4  Brad., 
p.  254. 

Action!? on        1586.     (§  199.)     An  administrator  may,  in  his  own 
executor  or  name,  for  the  use  and  benefit  of  all  parties  interested 

adminia- 

trtttormay    in  the   estate,  maintain  actions  on  the  bond  of  an 

bo  brought  ' 

aSiShifs- '    executor,  or  of  any  former  administrator  of  the  same 

trator.  ,    . 

estate. 

NoTK. — See  note  to  Sec.  1582,  ante;  Martel  vs.  Mar- 
tel,  17  Texas,  p.  391;  Baldwin  vs.  Dearborn,  21  id.,  p. 
446. 
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1587.  (§200.)     In  actions  by  or  against  executors,  what 

^  ^  ,  .  executors 

it  is  not  necessary  to  join  those  as  parties  to  whom  JJ^^w  to 
letters  were  issued,  but  who  have  not  qualified.  actions. 

Note.— See  Subd.  Note  10  to  Sec.  1581,  ante. 

1588.  (§  201.)     Athene ver  a  debtor  of  a  decedent  May 

,  .        coinpouDtt. 

is  unable  to  pay  all  his  debts,  the  executor  or  adminis- 
trator, with  the  approbation  of  the  Probate  Coui*t  or 
Judge,  may  compound  with  him,  and  give  him  a  dis- 
charge upon  receiving  a  fair  and  just  dividend  of  his 
effects.  A  compromise  may  also  be  authorized,  when 
it  appears  to  be  just,  and  for  the  best  interest  of  the 
estate. 

Note.— Stats.  18G1,  p.  645,  Sec.  71. 

1589.  (§  202.)     When  there  is  a  deficiency  of  Recovery 

^  ^  •'of  property 

assets  in  the  hands  of  an  executor  or  administrator,  [Jjjj^"" 
and  when  the  decedent,  in  his  lifetime,  has  conveyed  by'testator. 
any  real  estate,  or  any  rights  or  interests  therein,  with 
intent  to  defraud  his  creditors,  or  to  avoid  any  right, 
debt,  or  duty  of  any  pej'son,  or  has  so  conveyed  such 
estate  that  by  law  the  deeds  or  conveyances  are  void 
as  against  creditors,  the  executor  or  administrator 
must  commence  and  prosecute  to  final  judgment  any 
proper  action  for  the  recovery  of  the  same;  and  may 
recover  for  the  benefit  of  the  creditor  all  such  real 
estate  so  fraudulently  conveyed;  and  may  also,  for  the 
benefit  of  the  creditors,  sue  and  recover  all  goods, 
chattels,  rights,  or  credits  which  have  been  so  con- 
veyed by  the  decedent  in  his  lifetime,  whatever  may 
have  been  the  manner  of  such  fraudulent  conveyance. 

1590.  (§  203.)     ^o  executor  or  administrator  is  when 

^  '  executor 

bound  to  sue  for  such  estate  as  mentioned  in  the  pre-  ^^^e^j 
ceding  section,  for  the  benefit  of  the  creditors,  unless  focSon."* 
on  application  of  creditors,  who  must  pay  such  part 
of  the  costs  and  expenses  of  the  suit,  or  give  such 
security  to  the  executor  or  administrator  therefor,  as  * 
the  Probate  Judge  shall  direct. 


in 


278  CoDB  OF  Civil  Procedure. 

Diapoaition       1591.     (§204.)     All  real  estate  so  recovered  mnst 

of  eaUto  ^^  ' 

recovered,  te  sold  for  the  payment  of  debts,  in  the  same  manner 
as  if  the  decedent  had  died  seized  thereof,  upon 
obtaining  an  order  therefor  from  the  Probate  Court; 
and  the  proceeds  of  all  goods,  chattels,  rights,  and 
credits  so  recovered  must  be  appropriated  in  payment 
of  the  debts  #f  the  decedent,  in  the  same  manner 
as  other  property  in  the  hands  of  the  executor  or 
administrator. 


CHAPTER  IX. 

OP  THE   CONVEYANCE   OP  REAL   ESTATE   BY  EXECUTORS  AND 
ADMINISTRATORS,    IN   CERTAIN   CASES. 

Sectiok  1597.  Executor  to  complete  contracts  for  eale  of  real  estate. 

1598.  Petition  for  executor  to  make  conveyance,  and  notice 

of  hearing. 

1599.  Interested  parties  may  contest. 

1600.  Convej'ances,  when  ordered  to  be  made. 

1601.  Execution  of  conveyance  and  recoid  thereof,  how  en- 

forced. 

1602.  Bights  of  petitioner  to  enforce  contract, 

1603.  Effect  of  conveyance. 

1604.  Effect  of  recording  a  copy  of  the  decree. 

1605.  Recording  decree  does  not  supersede  power  of  Court 

to  enforce  it. 

1606.  "Where  party  to  whom  conveyance  to  be  made  is  dead. 

1607.  Decree  may  direct  possession  to  be  surrendered. 

Executor  1597.     (§  205.)     When  a  person  who  is  bonnd  by 

to  complete  \  /  i  .r 

fo°8aio^f  contract  in  writing  to  convey  any  real  estate,  dies  be- 
reai  estate.  fQ^g  making  the  conveyance,  and  in  all  cases  where 
such  decedent,  if  living,  might  be  compelled  to  make 
such  conveyance,  the  Probate  Court  may  make  a  decree 
authorizing  and  directing  his  executor  or  adminis- 
trator to  convey  such  real  estate  to  the  person  entitled 
thereto,  ' 

Note. — A  power  of  attorney  is  revoked  by  the  death 
of  the  maker. — Ferris  vs.  Irving,  28  Cal.,  p.  648;  Tra- 
vers  vs.  Crane,  15  Cal.,  p.  12.  In  the  former  case,  there 
was  a  contest  between  the  purchaser  of  lots  at  an  admin- 
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istnitor's  Bfile  and  the  purchaser  under  a  deed  made  by 
power  of  attorney,  after  death  of  the  maker.  The  latter 
deed  was  held  to  be  Toid. 

1598.  (§  206.)     On  the  presentation  of  a  verified  Petition  for 

^  '  ^  executor  to 

petition  by  any  person  claiming  to  be  entitled  to  such  make  con- 
conveyance  from  an  executor  or  administrator,  setting  Jf  hSSSS. 
foi-th  the  facts  upon  which  the  claim  is  predicated,  the 
Probate  Court  must  appoint  a  time  and  place  for  hear- 
ing the  petition,  at  a  regular  term  of  the  Court,  and 
must  order  notice  thereof  to  be  published  at  least  four 
successive  weeks  before  such  hearing,  in  such  news- 
paper in  this  State  as  he  may  designate. 

NoTK. — An  objection  that  a  petition  was  "addressed 
to  the  Court,  and  not  to  the  Judge,"  was  held  to  be 
entirely  too  technical. — Brewster  vs.  Ludekins,  19  Cal., 
p.  170.  The  words  "Judge  "  and  **  Court"  are  used  as 
convertible  terms.  It  does  not  matter  by  whom  a  peti- 
tion is  signed,  whether  by  the  petitioner  or  his  attorney, 
if  it  is  verified  by  the  petitioner. — Id.  This  was  a  case 
in  insolvency,  but  the  statutes  being  similar  in  these 
respects,  these  rules  apply  in  each  case. 

1599.  (§  207.)     At  the  time  and  place  appointed  interegted 

parties 

for  the  hearins:,  or  at  such  other  time  to  which  the  ™»y 

^'  ^  contest. 

same  may  be  postponed,  upon  satisfactory  proof,  by 
affidavit  or  otherwise,  of  the  due  publication  of  the 
notice,  the  Court  must  proceed  to  a  hearing,  and  all 
pereons  interested  in  the  estate  may  appearand  contest 
such  petition,  by  filing  their  objections  in  writing,  and 
the  Court  may  examine,  on  oath,  the  petitioner  and  all 
who  may  be  produced  before  him  for  that  purpose. 

Note.— stats.  1861,  p.  646,  Sec.  72. 

1600.  (§  208.)     If,  after  a  full  hearing  upon  the  convey- 
petition  and  objections,  and  examination  of  the  facts  ^k®°\ 
and  circumstances  of  the  claim,  the  Court  is  satisfied  be  made, 
that 'the  petitioner  is  entitled  to  a  conveyance  of  the 

real  estate  described  in  the  petition,  a  decree  author- 
izing and  directing  the  executor  or  administrator  to 
execute  a  conveyance  thereof  to  the  petitioner  must 
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Execution 
of  convey- 
ance and 
record 
thereof, 
how 
enforced. 


Ri^htii  of 
petitioner 
to  enforce 
contract 


Effect  of 

convey- 

luce. 


be  made,  entefed  ou'tho  minutes  of  the  Court,  aud 
recorded. 

KoTE.— Stats.  1861,  p.  646,  Sec.  73. 

1 601 .  (§  209.)  Tlie  executor  or  administrator  must 
execute  the  conveyance  according  to  the  directions  of 
the  decree,  a  certified  copy  of  wliicli  must  be  recoixled 
with  the  deed  in  the  office  of  tlie  Recorder  of  the 
county  where  the  hinds  lie,  and  is  primary  evidence  of 
the  correctness  of  the  proceedings,  and  of  the  authority 
of  the  executor  or  administrator  to  make  the  convey- 
ance. 

KoTE.— Stats.  1861,  p.  646;  Sec.  74. 

1602.  (§  210.)  If,  upon  hearing  in  the  Probate 
Court,  as  hereinbefore  provided,  the  right  of  the  peti- 
tioner to  have  a  specific  performance  of  the  coutrdct 
is  found  to  be  doubtful,  the  Couii;  must  dismiss  the 
petition  witliout  prejudice  to  the  riglits  of  the  peti- 
tioner, who  may,  at  any  time  witliin  six  months  there- 
after, proceed,  in  tlie  District  Court,  to  enforce  a  spe- 
cific performance  thereof. 

Note.— stats.  1861,  p.  646,  See.  75. 

1603.  (§  211.)  Every  conveyance  made  in  pursu- 
ance of  a  decree  of  the  Probate  Court,  as  provided  in 
this  Chapter,  shall  pass  the  title  to  the  estate  contracted 
for  as  fully  as  if  the  contracting  party  himself  was  still 
living  and  executed  the  conveyance. 

Note. — In  order  to  render  the  sale  effectual  to  confer 
a  valid  title,  the  Probate  Court  must  have  acquired 
jurisdiction  of  the  cn?e  by  the  presentation  of  a  proper 
petition  by  the  ^jjuardian. — Fitch  vs.  Miller,  20  Cal.,  p. 
381.  Tliis  is  so  with  regard  to  executors  and  adminis- 
trators, and  as  well  in  one  case  as  another,  where  the 
Code  requires  a  petition  to  be  filed, — Stuart  vs.  Allen, 
16  Cal.,  p.  501;  see,  also.  Est.  of  Woodworth,  31  Cal., 
p.  612;  see  Carpenter  vs.  Small,  35  Cal.,  p.  35;>.  No 
sale  of  any  property  of  an  estate  is  valid  unless  made 
under  order  of  the  Probate  Court.  In  the  case  of 
Payne  vs.  Payne,  18  Cal.,  p.  291,  it  was  held  that  the 
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order  of  the  Probate  Court  was  not  necessary  when  a 
power  to  sell  was  given  by  the  will. — White  vs.  Moses, 
21  Cal.,  p.  44. 

1604.  (§  212.)     A  copy  of  tlie  decree  for  a  con-  Effect  of 
veyance,  made  by  the  Probate  Court,  and  duly  cer-  ^^^^l  "^® 
tified  and  recoi'ded  in  tlie  office  of  the  Recorder  of  the 
county  where  the  lands  lie,  gives  the  person  entitled 

to  the  conveyance  a  right  to  the  possession  of  tlie  lands 
contracted  for,  and  to  hold  the  same  according  to  the 
terms  of  the  intended  conveyance,  in  like  manner  as 
if  they  had  been  conveyed  in  pursuance  of  the  decree. 

1605.  (§  213.)     The  recording  of  any  decree,  as  Recording 

,  '^  c»  ./  decree 

provided  in  the  preceding  section,  shall  not  prevent  does  not 

X  1  G  ^  r  supersede 

the  Court  making  the  decree  from  enforcing  the  same  ^oun  to^ 
by  other  process.  "'^^"'"'^^ 

1606.  (§  214.)     If  the  person  entitled  to  the  con-  where 

^  ''  ^  party  to 

veyance  dies  before  the  commencement  of  proceed-  ^e^?ance°S)" 
ings  therefor  under  this  Chapter,  or  before  the  com-  SeaT^^" 
pletion  of  the  conveyance,  any  person  entitled  to  suc- 
ceed to  his  riglits  in  the  contract,  or  the  executor  or 
administrator  of  such  decedent  may,  for  the  benefit  of 
the  person  so  entitled,  commence  such  proceedings,  or 
prosecute  any  already  commenced,  and  the  conveyance 
must  be  so  made  as  to  vest  the  estate  in  the  persons 
entitled  to  it,  or  in  the  executor  or  administrator,  for 
their  benefit. 

1607.  (§  214.)     The  decree  provided  for  in  this  Decree 

may  direct 

Chapter  may  direct  the  possession  of  the  property  possesaion 
therein  described  to  be   surrendered  to  the  person  'o^^dered. 
entitled  thereto,  upon  liis  producing  the  deed  and  a 
certified  copy  of  the  decree,  when,  by  the  terms  of 
the  contract,  possession  is  to  be  surrendered. 


36— Vol.  II. 
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CHAPTER  X. 

OP    ACCOUNTS     REXDERED     BY     EXECUTORS    AND    ADMINIS- 
TRATORS, AXD   OF   THE   PAYMENT   OP  DEBTS. 

Ar.TICLK     I.   LlADILITIKS  AND  COMPE^■SATIOX    OF  KXECrXOBS   A>iD 

ADMIN  ISIT.ATOKS. 
II.   ACCOUJCTIXa    AND    SETTLEMENTS  BY  EXECUTORS    AND 
ADMINI8TUAT0RS. 

III.  The  payment  of  debts  of  the  estate. 


When 
execator 
or  admin- 
istrator 
ftersonally 
iable. 


Execntorto 
be  charged 
with  all 
estate,  etc. 


ARTICLE    I. 

LIABILITIES  AND  COMPENSATION  OF  EXECUTORS  AND  ADMINISTRATOBS. 

Section  1612.  When  executor  or  administrator  personally  liable. 
1013.  Executor  to  be  charged  with  all  estate,  etc. 

1614.  Noi;  to  profit  or  lose  by  estate. 

1615.  Uncollected  debts  without  fault. 

1616.  Conapenj^ation  of  the  executor  and  administrator. 

1617.  Not  to  puix?hase  claims  against  the  estate. 

1618.  £xccutor^8  and  administrator's  commissions. 

1612.  (§  215.)  Xo  executor  or  administrator  is 
chargeable  upon  any  special  promise  to  answer  dam- 
ages or  ^o  pay.  the  debts  of  the  testator  or  intestate 
out  of  his  own  estate,  unless  the  agreement  for  that 
purpose,  or  some  memorandum  or  note  thereof,  is  in 
writing  and  signed  by  such  executor  or  administrator, 
or  by  some  other  person  by  him  thereunto  specially 
authorized. 

Note. — See  notes  and  cases  cited  in  Chap.  VIII, 
preceding. 

1613.  (§  216.)  Every  executor  and  administrator 
is  chargeable  in  his  account  with  the  whole  of  the 
estate  of  the  decedent  which  may  come  into  his  pos- 
session, at  the  value  of  the  appmisement  contained  in 
the  inventory,  except  as  provided  in  the  following  sec- 
tions, and  with  all  the  interest,  profit,  and  income  of 
the  estate. 

Note. — Collusion  or  gross  negligence  alone  render 
executors  and  administrators,  who  are  acting  jointly, 
liable  for  each  other's  acts.    Costs  incurred  through 
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their  neglect  they  are  liable  for,  as  also  to  creditors  for 
damage  or  Joss  in  paying  debts  out  of  their  order. — 
Lenoir  vs.  Winn,  4  De  Saussuro,  p.  .65;  Knox  vs. 
Picket,  id.,  p.  92.  AUo,  for  interest  on  moneys. used 
by  him  or  retained  longer  than  necessary,  and  for  fur- 
niture of  estate  used. — Id.,  p.  463,  See  cases  cited  in 
notes  to  Chap.  VIII,  ante.  They  are  liable  for  the 
rents  of  leasehold  estate  of  which  their  testators  or 
intestates  were  assignees,  which  they  entered  into  pos- 
session of. — Smiley  vs.  Van  Winkle,  6  Cal.,  p.  606. 
This  case  pi*esented  the  matter  in  a  somewhat  different 
light,  however.  If  an  administrator  occupies  and  uses 
the  estate  he  cannot  be  allowed  to  make  any  profit 
thereby,  and  in  any  event  must  account  to  the  Probate 
Court  for  the  rental  value. — See  Sees,  1390, 1452,  and 
this  section  (1613),  and  notes;  Wallis  vs.  Walker,  37 
Cal.,  p.  431. 

1614.     (§  217.)     He  shall  not  make  profit  by  the  Not  to 

^^         '    f  ^  ^  profit  or 

increase,  nor  suffer  loss  by  the  decrease,  or  destruc-  io«eb^ 

'  *^  '  ostato. 

tion,  without  his  fault,  of  any  part  of  the  estate.  He 
must  account  for  the  excess  when  he  sells  any  part  of 
the  estate  for  mor^  than  the  appraisement,  and  if  any 
is  sold  for  less  than  the  appraisement,  he  is  not  respon- 
sible for  the  loss,  if  the  sale  has  been  justly  made. 

Note. — The  administrator,  in  the  absence  of  special 
authority,  must  administer  the  estate  as  he  finds  it,  pay- 
ing taxes  and  other  necessary  expenses,  and  doing  such 
other  acts  as  are  necessary  to  preserve  it  as  left;  he  can- 
not advance  money  to  remove  incumbrances,  unless 
his  intestate  was  bound  to  pay  it.  If  he  improves  the 
estate,  or  betters  the  title  in  this  way,  it  must  be  at  his 
own  rick.  The  loss  cannot  be  visited  on  the  heirs,  who 
gave  him  no  authority  to  cause  it.  Nor  can  he  ask 
legal  protection,  when  he  has  himself,  though  with  the 
best  of  motive?,  gone  beyond  the  provisions  of  the 
law.—Estate  of  E.  Knight,  12  Cal.,  p.  208.  See  sequel 
to  this  case.—Tompkins  vs.  Weeks,  26  Cal.,  p.  62.  We 
cannot  relax  or  set  aside  the  rules  of  law  to  suit  exigen- 
cies of  certain  cases  or  relieve  individual  instances  of 
hardship. — Id.  He  holds  money  received  on  account 
of  the  estate  in  a  fiduciary  capacity,  for  the  use  of  the 
creditors  of  the  estate  and  other  beneficiaries  thereof. — 
Broderlck's  Estate,  Magraw  vs.  McGlynn,  26  Cal.,  p. 
429.  This  case  is  constructive  of  this  section.  It  is 
not  error  to  hold  the  administrator  for  the  use  and 

occupation  of  the  premises  in  his  hands  prior  to  sale, 

r 
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but  aliter  aft«r  the  sale,  for  after  the  sale  neither  the 
estate  nor  its  heirs  had  any  intercs-t  therein. — "WallLs 
vs.  Walker,  37  Cal.,  p.  431;  see,  also,  Brenham  vs. 
Story,  39  Cal.,  p.  188.  A  willful  failure  to  do  that 
which  the  will  requires,  renders  the  executor  liable- 
Estate  of  James  Holbert,  39  Cal.,  p.  601.  And  it  may 
be  said  that  the  requirements  of  the  Code  operate 
on  the  administrator  as  the  will  does  on  the  executor. 
These  questions  are  fully  considered  in  the  case  la^t 
Bupni.  , 

Uncollect-        1615.     (§  218.)     ISo  Gxccutor  or  administrator  is 

ed  debts  ^  ^ 

fttuiu'*^  accountable  for  any  debts  due  to  the  decedent,  if  it 
appears  that  they  remain  uncollected  without  his 
fault. 

Compen^a-        1616.     (§  219.)     IIc  shall  bc  allowed  all  necessary 

tionoftho  \^  J  J 

and'admin-  ^^P®"^^^  ^^^  ^^^^  carc,  management,  and  settlement  of 
istrator.  ^j^^  cstatc,  and  for  his  services  such  fees  as  provided 
in  this  Chapter;  but  when  the  decedent,  by  his  will, 
makes  some  other  provision  for  the  corapenfation  of 
his  executor,  that  shall  be  a  full  cofnpensation  for  his 
services,  unless,  by  a  written  instrument,  filed  in  the 
Probate  (youili,  he  renounces  all  claim  for  compensa- 
tion provided  by  the  will. 

Note. — Costs  may  be  allowed,  if  paid  in  bona  fide 
litigation. — Ilickox  vs.  Graham,  6  Cal.,  p.  169.  To 
prevent  wast^,  and  protect  the  estate  from  unnecessary 
co>t.s,  was  the  intent  in  allowing  the  administrator  to 
pass  upon  the  validity  of  claims  against  it. — Hutsch 
vs.  Porter,  10  Cal.,  p.  559.  See  Commissions,  and 
divii^ion  thereof,  between  co-executors. — Thomas  Hope 
vs.  D.  W.  Ap.  Jones,  24  Cal.,  p.  93.  Counsel  fees  and 
moneys  expended  on  account  of  the  estate. — See  Gur- 
nee  vs.  Malonej',  38  Cal.,  p.  87;  Estate  of  31.  Gasq, 
October  Term,  1871;  Estate  of  Simmons,  July  Term, 
1871,  cited  in  note  to  Sec.  1741,  po.-t.  In  the  Gasq  t-ase 
the  Court  say:  having  used  the  funds  of  the  estate,  the 
administrator,  is  properly  chargeable  with  interest 
The  judgement  of  the  Court  below,  fixing  counsel  fees, 
will  not  be  disturbed. — Utica  Ins.  Co.  vs.  Lynch,  11 
Paige,  p.  525.  He  should  keep  the  funds  separate  from 
his  own. 
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1617.  (§  220.)     Xo  administrntor  or  executor  sliall  ^"otto 

^  '  purchase 

purcha$e  any  claim  against  the  estate  he  represents;  jjf^\°^j,. 
*and  if  he  pays  any  claim  for  less  than  its  nominal  ^^^^''^t®- 
value  he  is  only  entitled  to  charge  in  his  account  the 
amount  he  actually  paid. 

NoTK. — What  is  a  claim. — See  Sees.  1490, 1494,  ante, 
and  notes;  and  Graj'  vs.  Palmer,  9  Cal.,  p.  636,  as  to 
claims  arising  from  partnership  matters.  "Where  one 
purchased  for  and  at  the  request  of  an  administrator,  for 
his  benefit,  the  property  of  the  estate  of  which  ho  was 
administrator,  held  invalid,  so  far  at  least  as  to  make 
the  administrator  responsiible  for  the  time  value  of  the 
property. — Ames  vs.  Downing,  l  Brad.,  p.  321.  In 
view  of  securing  the  administration  of  an  estate,  one 
•  who  purchases  claims  against  it,  at  a  reduced  price,  is 
only  entitled,  to  credit  for  the  price  actually  paid. — 
Chevallier  vs.  Wilson,  1  Texas,  p.  161.  Claims  and  sales 
treated  of  in  21  Cal.,  p.  28~Fa]lon  vs.  Butler.  The 
acts  performed  by  the  administiator,  as  such,  must  be 
acts  authorized  by  law,  such  as  are  within  the  general 
«  scope  of  his  powers,  and  not  for  the  purposes  of  specu- 
lation, enhancing  the  value  of  the  estate  and  making 
large  profits  himself. — Tompkins  vs.  Weeks,  26  Cal., 
p.  60. 

1618.  (§  221.)    When  no  compensation  is  provided  Execntofs 

^  '  ^  and  admin- 

by  the  will,  or  the  executor  renounces  all  claim  thereto,  wtratofs 

•/  '  '    com  mis- 

he  must  be  allowed  commissions  upon  the  amount  of  **®°*' 

the  whole  estate  accounted  for  by  him,  as  follows:  For 
the  first  thousand  dollars,  at  the  rate  of  seven  per  cent;  • 
for  all  above  that  sum  and  not  exceeding  ten  thousand 
dollars,  at  the  rate  of  five  per  cent;  for  all  above  that 
sum,  at  the  rate  of  four  per  cent;  and  the  same  com- 
mission must  be  allowed  administrators.  In  all  cases, 
such  further  allowance  may  be  made  as  the  Probate 
Judge  may  deem  just  and  reasonable,  for  any  extraor- 
dinary service.  The  total  amount  of  such  allowance 
must  not  exceed  the  amount  of  commissions  allowed 
by  this  section. 

Note. — Stats.  1861,  p.  646,  Sec.  76.  Here  may  again 
be  referred  to  Judge  Baldwin's  **  hard  case  "  of  Estate 
of  Knight,  12  Cal.,  p.  207,  whore  the  administrator 
paid  out  money  in  good  faith,  but  without  authorit^^; 
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also,  McDevJtt  vs.  Sullivan,  8  Cal.,  p.  502;  Harris  vs. 
Reynolds,  13  Cal.,  p.  514;  Kline  vs.  Chase,  17  Cal.,  p. 
596;  and  Kniplit  vs.  Truett,  18  Cal.,  p.  113.  The  di- 
vision of  commissions  between  co-executors  is  a  matter 
for  the*  Probate  Court. — Thomas  Hope  vs.  D.  W.  Ap. 
Joi\cs,  24  Cal.,  p.  93.  The  District  Court  has  no  juris- 
diction over  such  mattors.  The  mutter  of  commissions 
and  compensation  considered  in  £^-tate  of  Isaacs,  30 
Cal.,  p.  113.  On  the  estate  from  which  the  homestead 
is  carved,  thuy  are  entitled  to  commission?. — Id.  See 
interest  on  judgment  against  creditors. — Id.,  p.  112;  see, 
alijo,  Wells,  Fargo  &  Co.  vs.  Robinson,  13  Cal.,  p.  144; 
Emanuel  vs.  Norcum,  7  How.,  Miss.,  p.  150. 


ARTICLE    XI. 

ACCOrNTlNG    AND    SETTLEMENTS    BY  EXECUTORS    AND    ADMINISTRA- 
TORS. 

Section  1622.  To  render  an  exhibit  of  receipts  and  disbursemoab, 

and  claims  allowed. 

1623.  Citation  to  account  at  third  term. 

1624.  Petition  for  citation  to  tender  final  or  other  account. 

1625.  Citation  to  account  on  application. 

1626.  Objections  to  account,  who  may  file. 

1627.  Attachment  ibr  not  obeying  citation. 

J         1628.  To  render  accounts  at  expiration  of  t«rm. 

1629.  Executor  to  accomit  after  his  authority  revoked. 

1630.  Revoking  authority  of  executor,  when. 

1631.  To  produce  and  file  vouchers,  which  remain  in  Court. 

1632.  Vouchers  for  items  less  than  twenty  dollars,  when 

excepted. 

1633.  Day  of  settlement  to  be  appointed,  and  must  give  no* 

tice  thereof. 

1634.  Final  settlement,  partition,  and  distribution  may  be 

made  at  same  time.    Postponing  order  is  notice. 

1635.  Interested  party  may  file  exceptions  to  account. 

1636.  All  matters  may  be  contested  by  the  heirs.    Hearing 

may  be  postponed. 

1637.  Settlement  of  accounts  to  be  conclusive,  when  and 

when  not. 

1638.  Proof  of  notice  of  settlement  of  accounts. 

To  render         1622.     (§  222.)     At  the  third  term  of  the  Court 

an  exhibit  ^  ' 

Mr^®^^*^  after  his  appointment,  and  thereafter  at  any  time  when 
meSts?^  required  by  the  Court,  either .  upon  its  own  motion  or 
aUowed."^'    upon  the  appUcation  of  any  person  interested  in  the 
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estate,  the  executor  or  administrator  must  render,  for  Samo. 
tlie  information  of  the  Court,  an  exhibit  under  oath, 
showing  the  amount  of  money  received  and  expended 
by  him,  the  amount  of  all  claims  ^jreseuted  against 
the  estate  and  the  names  of  the  claimants,  and  all 
other  mattera  necessary  to  show  the  condition  of  its 
afiaii*8. 

Note.— 1.  A  Crkditor  is  Intkkested. —Tomp- 
kins vs.  AVe'iU.3  *ii  al.,  26  Cal.,  p.  57.  Thi?  section 
allows  compensation  upon  the  whole  vahie  of  the  estate, 
real  as  wjH  as  personal,  at  the  e  labiishod  rnUis  (Ord 
vs.  Little,  3  Cal.,  p.  387) ;  but  this  does  not  mean  that 
it  may  be  allowed  to  a  succession  of  administiators. — 
Id.  He  is  entitled  to  compensation  on  that  estate, 
>.  though  the  right  to  it  is  contested,  which  comes  to  his 

hands  and  is  protected  by  him. — Wells,  Fargo  &  Co. 
vs.  Robinson,  13  Cal.,  p.  133 ;  see  note  to  preceding 
section  ;  Gray  vs.  Palmer,  9  Cal.,  p.  G36. 

2.   iNTERliST    DkNIEJ)— Dl'TY  OF    TUE    COUKT.—It 

is  the  duty  of  the  Court  to  carefully  scrutinize  the  ^ 
accounts  of  executors  and  administrators,  and  correct 
all  errors  founded  in  law  or  fact.  And  it  is  the  right 
of  all  creditors  and  distributee's  of  the  estate  to  be 
present  and  if  so  disposed  contest  the  same ;  but  the 
right  so  to  do  is  expressly  restricted  to  them.  *  *  * 
"The  rule  is  universal  in  all  legal  proceedings  that 
parties  not  interested  have  no  concern  in  them  and  can- 
not be  allowed  to  intermeddle."  When  one  seeks  to 
interpose  objections  to  a  settlement,  the  first  duty  of 
the  Court,  if  the  right  so  to  do  is  denied,  is  to  deter- 
mine whether  such  person  has  any  interest  in  the  sub- 
ject matter,  and  if  it  is  found  he  has  none  he  must  be 
declared  an  intruder  and  denied  the  right  to  partici- 
pate.— Garwood  vs.  Garwood,  29  Cal.,  p.  "519. 

3.  Objection  by  One  Interested.— Pending  a 
settlement  of  the  estiite  by  the  administrator,  one  cred- 
itor filed  objections  thereto — among  others,  on  the  ground 
that  a  claim  allowed  to  another  creditor  was  barred  by 
the  Statute  of  Limitiitions.  No  fraud,  mistake,  mis- 
apprehension, or  deceit  was  alleged.  On  the  hearing, 
the  Court  refused  to  permit  other  evidence,  by  way  of  a 
more  full  and  particular  statement  of  the  account,  nor 
was  there  allowed  an  opportunity  to  show  that  the  claim 
was  not  so  barred,  which  was  sought,  but  a  large  por- 
tion of  the  claim  was  rejected  on  that  ground  alone. 
(This  Court  has  held  that  an  allowed  claim  is  of  the 
force  and  effect  of  a,  yiwf^wen^— Deck's  Estate  vs. 
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Gherke,  6  Cal.,  p.  669;  Pico  vs.  De  la  Guerra,  18  id.,  p. 
430.  In  Beckett  vs.  Solover,  7  id.,  p.  228,  it  wa^  held 
to  bo  of  no  force  and  etfect  exce])t  between  parties  and 
privies,  and  would  not  bind  an  heir  on  making  a  sale  of 
real  estate,  nor  a  creditor  who  is  not  a  party.  On  the 
Statute  of  Limitations  the  Act  is  imperative.  —  Sec. 
1499,  ante).  The  Supreme  Court,  in  this  case  (Ef^t.  of 
Hidden,  23  Cal.,  p.  363),  say  the  Court  below  erred  in  not 
permitting  a  more  full  and  paiticular  statement  of  the 
claim  to  be  filed,  and  also  in  refusing  an  opportunity  to 
prove  his  claim  not  to  be  barred  by  the  Statute  of  Lim- 
itations.— See  claims  of  two  administrators  for  commis- 
sion, and  division  of  same;  Hope  vs.  Ap.  Jones,  24 
Cal.,  p.  93;  but  see  Sec.  1637,  post,  as  to  whom  the  set- 
tlement is  conclusive.  The  Court  do  not  say  whether 
a  co-administrator  is  concluded  or  not. 

4.  The  kind  of  money  received  may  be  required  to 
be  accounted  for  and  paid  over.  This  opinion  was  by 
Currey,  J.,  for  the  Court,  In  Magraw  vs.  McGlynn,  26 
Cal.,  p.  433,  Justice  Sawyer  dissenting.  Administra- 
tor must  present  vouchers  for  all  claims,  including  his 
own. — Davenport  vs.  Lawrence,  19  Texas,  p.  317;  see 
Sees.  1631,  1632,  post,  and  notes. 

Citation  to        1623.     (§  223.)     If  the  executor  or  administrator 

account  at 

third  term,  fails  to  render  an  exhibit  at  the  third  term  of  the  Courts 
the  Judge  of  the  Probate  Court  must  cause  a  citation 
to  be  issued  requiring  him  to  appear  and  render  it. 

Note. — Citation  is  of  the  character  of  a  summons.— 
See  Sees.  1707-1710,  post,  and  notos. 

Petition  for       1 624.     (§  224.)     Any  person  interested  in  the  estate 

citation  to  '  ^      r>  t        n 

condor  final  may,  at  any  time  before  the  final  settlement  of  accounts, 
account.  prcsciit  liis  petition  to  the  Probate  Judge,  praying  that 
the  executor  or  administrator  be  required  to  appear  and 
render  such  exhibit,  setting  forth  the  ikcts  showing 
that  it  is  necessary  and  proper  that  such  an  exhibit 
should  be  made. 

Note. — A  creditor  is  interested  in  the  estate. — Tomp- 
kins vs.  Weeks et al.,  26  Cal.,  p.  67;  see  Subd.  Note  2  to 
Sec.  1622,  ante. 

Citation  to        1625.     (§  225.)     If  the  Jud^e  is  satisfied,  either 

account  on  , 

application  from  the  oath  of  the  applicant  or  from  any  other  testi- 
mony offered,  that  the  facts  alleged  are  true,  and  ecu- 
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aiders  the  showing  of  the  applicant  sufficient,  he  must 
direct  a  citation  to  be  issued  to  the  executor  or  admin- 
istrator, requiring  him  to  appear  at  some  day  to  be 
named  in  the  citation,  which  must  be  during  a  term  of 
the  Court,  and  render  an  exhibit  as  prayed  for. 

Note.— See  *'  Citation/*  Sec.  1707,  post.  Proof  of 
service. — See  Sec.  415,  ante,  and  note. 

1626.  (§  226.)     "When  an  exhibit  is  rendered  by  objections 

'  to  account. 

an  executor  or  administrator,  any  person  interested  Jj^°™*^y 
may  appear  and,  by  objections  in  writing,  contest  any 
account  or  statement  therein  contained.  The  Court 
may  examine  the  executor  or  administrator,  and  if  he 
has  been  guilty  of  neglect,  or  has  wasted,  embezzled, 
or  mismanaged  the  estate,  his  letters  must  be  revoked. 

Note. — A  creditor  is  interested  within  the  meaning 
of  this  section. — Tompkins  vs.  Weeks  et  al.,  26  Cal., 
p.  57.  Right  to  contest,  and  duty  of  the  Court  to  scru- 
tinize carefully  the  account. — See  Garwood  vs.  Garwood, 
29  Cal.,  p.  519,  and  hoth  cited  in  note  to  Sec.  1622,  ante. 
Legatee  served  with  notice,  and  appearing  by  counsel, 
is  concluded  by  the  decree  of  settlement.  It  will  not 
suffice  in  such  cafie  to  say  that  the  party  was  ignorant 
of  the  facts  at  the  time  of  trial. — Williams  vs.  Price, 
11  Cal.,  p.  213. 

1627.  (§  227.)     If  any  executor  or  administrator  Attach- 

moiit  fbr 

neglects  or  refuses  to  appear  and  render  an  exhibit,  not  obeying 
after  having  been  duly  cited,  an  attachment  may  be 
issued  against  him  and  such  exhibit  enforced,  or  his 
letters  may  be  revoked,  in  the  discretion  of  the  Court. 

Note. — It  was  hold  in  Magraw  vs.  McGlynn,  26 
Cal.,  p.  429,  that  the  authority  of  the  Court  under  this 
and  the  succeeding  section  to  require  the  executor  to 
render  a  full  account  of  his  administration,  was  not 
doubted.  The  account  which  an  executor  or  adminis- 
trator is  required  to  render  in  such  a  case  must  show, 
among  other  things,  what  is  the  amount  of  money  in 
his  bands  and  belonging  to  the  estate,  and  if  it  be  a 
matter  of  interest  to  those  beneficially  interested  or 
concerned,  it  is  competent  for  the  Court  to  require  a 
specification  of  the  kind  of  mcyney  received,  for  it  is 

37_YoL.  II. 
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To  render 
accounts  at 
expiration 
of  term. 


Executor 
to  account 
after  his 
authority 
revoked. 


this  money  received  which  the  creditors,  legatees,  and 
distributeea  are  entitled  to  have.  See  note  to  Sec.  1622, 
ante,  and  cases  cited  therein. 

1628.  (§  228.)  Every  executor  or  administrator 
must  render  a  full  account  and  a  report  of  his  admin- 
istmtioii  at  the  expiration  of  one  year  from  the  time 
of  his  api:)ointment.  If  he  fails  to  present  his  account, 
the  Court  or  Judge  must  compel  the  rendering  of  the 
account  hy  attachment,  and  any  person  interested  iu 
the  estate  may  apply  for  and  ohtain  an  attachment,  but 
no  attachment  must  issue  unless  a  citation  has  been 
first  issued,  served,  and  returned,  requiring  the  execu- 
tor or  administrator  to  appear  and  show  cause  why  an 
attachment  should  not  issue.  Every  account  rendered 
must  exhibit  not  only  the  debts  which  have  been  paid, 
but  also  a  statement  of  all  debts  which  have  been  duly 
presented  and  allowed  during  the  period  embraced  in 
the  account. 

Note.— St*Us.  18G1,  p.  647,  Sec.  77;  Ord  vs.  Little,  3 
Cal.,  p.  287;  Gray  vs.  Palmer,  9  Cal.,  p.  636;  Magraw 
vs.  McGlynn,  26  Cal.,  p.  429,  cited  in  preceding:  notes; 
Estate  of  Isaacs,  30  Cal.,  p.  108.  There  is  nothing  to 
prevent  a  future  allowance  to  an  administrator  of 
accounts  previously  refused. — "Wall is  vs.  Walker,  37 
Cal.,  p.  426.    See  Sec  1636^  post,  and  note. 

1629.  (§  229.)  When  the  authority  of  an  execu- 
tor or  administrator  ceases  or  is  revoked  for  any  reason, 
he  may  be  cited  to  account  before  the  Probate  Court 
at  the  instance  of  the  person  succeeding  to  the  admin- 
istration of  the  same  estate,  in  like  manner  as  he  might 
have  been  cited  by  any  person  interested  in  the  estate 
during  the  time  he  was  executor  or  administrator. 

Note.— See  Gray  vs.  Palmer,  9  Cal.,  p.  636.  The 
general  power  to  possess  and  gather  from  all  sources 
the  property  of  the  estate  which  the  Code  confers  on 
the  administrator,  confers  the  right  to  recover  the 
estate  from  an  outgoing  administrator  by  the  one  in- 
coming to  the  extent  of  a  recovery  on  his  bond.  See 
cases  cited,  ante,  in  Chapter  VIII. 
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1630.  (§  230.)     If  the  executor  or  administrator  Revoking  ^ 

^  '  authority  of 

resides  out  of  tlie  county,  or  absconds,  or  conceals  ^^^q^*^' 
himself,  so  that  the  citation  cannot  be  personally 
served,  and  neglects  to  render  an  account  within  thirty 
days  after  the  time  prescribed  in  this  Article,  or  if  he 
neglects  to  render  an  account  within  thirty  days  after 
being  committed  where  the  attachment  has  been  exe- 
cuted, his  letters  must  be  revoked, 

NoTK. — See  preceding  notes  and  cases  cited. 

1631.  (§   231.)     In    renderino:   his  account,   the  Tonroduce 
executor  or  administrator  must  produce  andfile  vouch-  ^*}[|^^®"' 
ers  for  all  charges,  debts,  claims,  and  expenses  which  court"  *° 
he  has  paid,  which  must  remain  in  the  Court;  and  he 

may  be  examined  on  oath  touching  such  payments, 
and  also  touching  any  property  and  effects  of  the  dece- 
cent,  and  the  disposition  thereof.  When  any  voucher 
is  required  for  other  purposes,  it  may  be  withdrawn 
on  leaving  a  certified  copy  on  file;  if  a  voucher  is  lost, 
or  for  other  good  reason  cannot  be  produced  on  the 
settlement,  the  payment  may  be  proved  by  the  oath 
of  any  competent  witness. 

NoTE.—Stats.  1861,  p.  647,  Sec.  78;  Gray  vs.  Palmer, 
9  Cal.,  p.  426,  and  notes  to  preceding  sections  of  this 
Article;  and  Wallis  vs.  Walker,  cited  at  length  in  note 
to  Sec.  1636,  post. 

1632.  (§  232.)     On  the  settlement  of  his  account  Vouchers 

for  items 

he   may  be   allowed  any  item   of  expenditure,   not  Joss  than 
exceeding  twenty  dollars,  for  which  no  voucher  is  pro-  whJS,"' 
duced,  if  such  item  be  supported  by  his  own  uncontra-  ®*®®***®^- 
dieted  oath  positive  to  the  fact  of  payment,  specifying 
when,  where,  and  to  whom  it  was  made;   but  such 
allowances  in  the  whole  must  not  exceed  five  hundred 
dollars  against  any  one  estate. 

Note. — See  notes  to  Sees.  1622,  1628,  ante;  also, 
Wallis  vs.  "Walker,  in  note  to  Sec.  1636,  post. 

1 633.  (§  233.)     When  any  account  is  rendered  for 
settlement,  the  Court  or  Judge  must  appoint  a  day  for 
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the  settlement  thereof;  the  Clerk  must  thereupon  give 
notice  thereof,  by  causing  notices  to  be  posted  in  at 
least  three  public  places  in  the  county,  setting  forth 
the  name  of  the  estate,  the  executor  or  administrator, 
and  the  day  appointed  for  the  settlement  of  the 
account,  which  must  be  on  some  day  of  a  term  of  the 
Court.  The  Court  or  Probate  Judge  may  order  such 
further  notice  to  be  given  as  may  be  proper, 

KoTE.— Stat?.  1861,  p.  478.  Sec.  79. 

1634.  If  the  account  mentioned  in  the  preceding 
section  is  for  a  final  settlement,  and  the  estate  is  ready 
for  distribution  and  partition,  the  notice  tliereof 
required  to  be  published  must  state  these  facts;  and, 
on  confirmation  of  the  final  account,  distribution  and 
partition  of  the  estate  to  all  entitled  thereto  must  be 
immediately  had,  without  further  notice  or  proceed- 
ings. If,  from  any  cause,  the  hearing  of  the  account 
or  the  partition  and  distribution  is  postponed,  the 
order  postponing  the  same  to  a  day  certain,  is  notice 
to  all  persons  interested  therein. 

Note. — This  obviates  the  necessity  of  all  parties 
being  served  with  notice  to  appear  for  distribution, 
which  may  as  well  be  done  when  thej'  are  already  in 
Court  for  the  purpose  of  a  final  settlement. 

1636.  (§  234.)  On  the  day  appointed,  or  any  sub- 
sequent day  to  which  the  hearing  may  be  postponed 
by  the  Court,  any  person  interested  in  the  estate  may 
appear  and  file  his  exceptions  in  writing  to  the  account, 
and  contest  the  same. 

Note. — A  creditor  is  an  interested  party,  within  the 
meaning  of  this  section. — Tompkins  vs.  Weeks  et  al., 
26  Cal.,  p.  57;  see,  also,  Garwood  vs.  Garwood,  29  Cal., 
p.  519;  Estate  of  Isaacs,  30  Cal.,  p.  108. 

All  matters       1 636.    (§§  235,  236.)    All  matters,  including  allowed 

mav  be 

contostod     claims  not  passed  upon  on  the  settlement  of  any  former 

hoirs.  account,  or  on  rendering  an  exhibit,  or  on  making  a 

decree  of  sale,  may  be  contested  by  the  heirs,  for  cause 


Postponing^ 
(jrder  is 
notice. 


Interested 
party 
may  file 
exceptions 
to  account. 
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shown.    The  hearins:  and  alleocatioTis  of  the  respective  Hearing 

o  o  r  maybe 

parties  may  be  postponed  from  time  to  time,  when  nee-  postponed, 
essary,  and  the  Court  may  appoint  one  or  more  referees 
to  examine  the  accounts  and  make  report  thereon,  sub- 
ject to  confirmation;  and  may  allow  a  reasonable  com- 
pensation to  the  referees,  to  be  paid  out  of  the  estate 
of  the  decedent. 

N  OTE.—Stats.  1861,  p.  647,  Sees.  80, 81.  The  greater 
portion  of  Sec.  235  is  omitted,  inasmuch  as  one  sec- 
tion provides  for  all  appointments  of  attorneys  for 
heirs,  etc.— See  Sec.  1718,  post,  and  note.  W^ith  re- 
gard to  this  section  (235),  in  Wallis  vs.  Walker, 
37  Cal.,  p.  427,  the  Court  say:  The  settlement  of  an 
account  is  not  conclusive,  even  as  against  the  heirs, 
legatees,  and  creditors,  except  as  to  such  matters  as 
were  actually  included  in  such  former  account,  and 
directly  passed  upon  by  the  Court.  This  necessarily 
implies  (in  this  section)  that  the  administrator  is  not 
precluded  from  going  behind  a  former  account  and 
bringing  forward  charges  which,  through  inadvertence 
or  oversight,  may  have  been  omitted.  Charges  admit- 
ted to  be  legal,  but  not  allowed,  merely  because  not 
proved  in  the  appointed  mode,  certainly  do  not  stand 
on  a  less  meritorious  ground,  and  if  he  may  go  behind 
a  settlement  for  the  one,  he  may  for  the  other;  there  is 
nothing  to  prohibit  it. — Id.  See  notes  and  cases  cited 
ante,  in  this  Article;  see,  also,  Westervelt  vs.  Gregg, 
1  Barb.  Ch.,  p.  469;  Gratacap  vs.  Phyfe,  id.,  p.  485. 

1637.     (§  237.)     The   settlement  of  the  account,  settlement 
and  the   allowance  thereof   by  the  Court,  or   upon  to  be   , 

"  *  conclnsivo, 

appeal,  is  conclusive  against  all  persons  in  any  way  ^^ISSof 
interested  in  the  estate,  saving,  however,  to  all  per- 
sons laboring  under  any  legal  disability,  their  rights  to 
proceed  against  the  executor  or  administrator,  either 
individually  or  upon  his  bond,  within  two  years  after 
their  respective  disabilities  cease;  and  in  any  action 
brought  by  any  such  person,  the  allowance  and  settle- 
ment of  the  account  is  primary  evidence  of  its  cor- 
rectness. 

Note. — There  is  nothing  either  in  this  section,  or  in 
Clarke  vs.  Perry,  5  Cal.,  p.  58,  which  precludes  the 
administrator  from  bringing  forward  in  a  succeeding 
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annual  account,  or  in  his  iinal  settlement,  such  charges 
as  may  have  been  refused  to  be  allowed  in  his  favor  at 
some  former  accounting,  merely  because  he  failed  from 
poipe  cause  or  other  to  produce  the  technical  proof.— 
Wallis  vs.  Walker,  37  Cal.,  p.  426;  see  notes  and 
cases  cited  therein,  ante,  in  this  Article;  Vertncrvs. 
McMurran,  1  Freeman  Ch.,  Miss.,  p.  136;  "Williams 
vs.  Price,  11  Cal.,  p.  212. 

Right  of  Hkirs  to  Rkcoyer  after  Settlkmest 
OF  Account. — K.  and  M.  being  partners,  M.  died,  and 
K.,  in  settling  the  affairs  of  the  firm,  presented  charges 
against  the  estate,  which  were  allowed  by  K.'s  admin- 
istratrix, and  the  account  of  the  adminis^tratrix  was 
'  thereafter  settled  by  the  Probate  Court,  The  adminis- 
tratrix and  the  heirs  subsequently  sued  to  recover  for 
alleged  fraudulent  charges  by  K.,  and  for  moneys 
nlleged  to  be  wrongfully  retained  by  him.  Held:  that 
the  settlement  of  the  final  account  by  the  Probate 
Court  barred  the  complaint.  The  complaint  alleges 
that  the  plaintiffs  are  heirs  of  Rufus  King^ley,  deceased; 
that  Kingsley  and  the  defendant  were  equal  partners 
in  business;  that  the  wife  of  Kingsley  was  appointed 
administratrix  of  the  estate;  that  the  defendant  filed  a 
statement  in  tlie  Probate  Court  showing  the  amount 
of  moneys  received  and  paid  out  on  account  of  the 
deceased  partner;  that  the  administratrix  allowed  the 
charges  against  the  estate;  that  thereafter  the  final 
account  of  the  administratrix  was  allowed  by  the 
Court,  and  the  administration  of  the  estate  was  closed; 
that  subsequently  the  plaintiffs  ascertained  that  the 
defendant  had  made  fraudulent  charges  against  the 
estate,  and  that  he  had  retrained  property  belonging  to 
the  estate;  that  all  the  debts  of  the  copartnership  had 
been  paid,  and  that  "the  wrongs  and  f:-auds  com- 
plained of  were  only  in  part  known  at  the  time  of  the 
filing  of  said  accounts  in  said  Probate  Court."  The 
plaintiffs  ask  that  the  defendant  be  required  to  make  a 
full  discovery  and  settlement  of  the  business  of  the 
copartnership,  and  demand  judgment  for  the  moneys 
duo  the  estate.  Tlie  defendant  demurred  to  the  com- 
plaint, the  demurrer  was  sustained,  and  the  plaintiff? 
appealed.  tSpencer,  for  the  appellants,  argued  that  the 
debts  of  the  estate  having  been  satisfied,  the  remainder 
of  the  estate  is  the  property  of  the  heirs  entirely  free, 
and  may  be  sought  by  any  action  or  process  known  to 
the  law,  in  the  names  of  the  real  parties  in  interest. 
Blair  &  Chapman  for  the  respondent:  The  allowance 
of  the  charges  of  the  surviving  partner  against  the 
estate  by  the  administratrix,  and  the  settlement  of  her 
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account  thereafter  by  the  Probate  Court,  is  conclusive 
as  against  her.— 7  Cal.,  p.  239;  14  Cal.,  p.  130.  And  it 
not  being  shown  that  the  heirs  had  no  notice  of  the  set- 
tlement of  the  account,  but,  on  the  contrary,  it  being 
impliedly  shown  that  they  had  notice,  the  heirs  are 
also  concluded  by  the  settlement  of  the  final  account. 
Probate  Act,  Sees.  236,  237;  11  Cal.,  p.  212.  By  the 
Court  [No.  3473,  Kingsley  vs.  Miller;  filed  December 
10, 1872] :  The  judgment  must  be  aflirmed.  The  facts 
alleged  in  the  complaint  are  insufiScient  to  avoid  the 
bar  arising  upon  the  settlement  (between  the  adminis- 
tratriic  and  the  defendant  as  surviving  partner)  appear- 
ing to  have  been  had  in  the  Probate  Court. — Williams 
vs.  Price,  11  Cal.,  p.  212.    Judgment  afiirmed. 

1638.     (§  238.)     The  account  must  not  be  allowed  Proof  of 

^  '  notice  of 

by  the  Court  until  it  is  firet  proved  that  notice  has  Jf^^^^ 
been  given  as  required  by  this  Chapter,  and  the  decree 
must  show  that  such  proof  was  made  to  the  satisfac- 
tion of  the  Court,  and  is  conclusive  evidence  of  the 
fact. 

Note.— Gray  vs.  Palmer,  9  Cal.,  p.  636;  Estate  of 
Isaacs,  30  Cal.,  p.  108. 


ARTICLE  III. 

THE  PAYMENT  OF  DEBTS  OF  THE  ESTATE. 

Section  1643.  Order  in  which  debts  to  be  paid. 

1644.  Where  property  insufficient  to  pay  mortgage. 

1645.  Estate  insufficient,  a  dividend  to  be  paid. 

1646.  Funeral  expenses  and  expenses  of  last  sickness. 

1647.  Order  for  payment  of  debts  and  discharge  of  the  exec- 

utor or  administrator. 

1648.  Provision  for  disputed  and  contingent  claims. 

1649.  After  decree  for  payment  of  debts,  executor  personally 

liable  to  creditors. 

1650.  Claims  not  included  in  order  for  payment  of  debts, 

how  disposed  of. 

1651.  Order  for  payment  of  legacies  and  extension  of  time. 

1652.  Final  account,  when  to  be  made. 

1653.  Neglect  to  render  final  account,  how  treated. 

1643.  (§  239.)  The  debts  of  the  estate  subject  to 
the  provisions  of  Sec.  1205  must  be  paid  in  the  follow- 
ing order: 
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orderin  1.  Funeral  expenses; 

bl^paid.  ^'  ^^^  expenses  of  the  last  sickijess; 

3.  Debts  having  preference  by  the  laws  of  the  United 
States; 

4.  Judgments  rendered  against  the  decedent  in  his 
lifetime,  and  mortgages,  in  the  order  of  their  date; 

5.  All  other  demands  against  the  estate. 

Note.— 1.  Debts  must  be  Paid.— Sec.  1377  of  the 
Civil  Code  makes  those  to  whom  pi*operty  is  given  by 
will  liuble  for  the  obligations  of  the  testator,  and  See. 
I  1384  of  the  Civil  Code  makes  all  the  property  of  «n 

intestate  liable  for  the  debts  of  the  intestate.  Sec.  1205, 
ante,  referred  to,  gives  priority  to  miners,  mechanics, 
salesmen,  clerks,  servants,  and  laborers,  for  wages,  not 
exceeding  one  hundred  dollars,  for  services  next  pre- 
t  ceding  the  death  of  the  employer,  after  the  classes  1, 2, 

the  expenses  of  administration,  and  allowance  to  the 
family  and  children.  That  all  the  property  of  the 
decedent  descends  to  the  heir,  subject  to  the  lien  of  the 
administrator,  for  the  payment  of  the  debts  of  the 
estate,  is  a  familiar  principle  frequently  invoked  in  the 
various  cases  cited  in  the  notes  to  Sees.  1490, 1494, 1536, 
ante;  see  Gray  vs.  Palmer,  9  Cal.,  p.  634. 

2.  Order  of  Payment  must  be  Observed.— In 
the  matter  of  the  Estate  of  E.  Knight,  12  Cal.,  p.  207, 
characterized  by  the  learaed  Justice  as  a  "  hard  case  on 
the  administrator,"  the  Court  say:  The  statutes  of 
this  State  do  not  allow  an  administrator  to  pay  even  the 
debts  due  by  an  intestate,  except  in  a  particular  way. 
Certainly  they  do  not  allow  him  to  pay  money  not  due 
by  an  intestate,  upon  an  idea  that  the  payment  might 
be  betieficialto  the  esiRte.  •  *  *  The  rule  of  equity 
is  that  a  trustee  has  a  right,  in  questions  of  responsi- 
bility and  difficulty,  to  seek  the  direction  of  a  Court  of 
Chancery  touching  his  conduct  in  the  trust,  and  that 
the  decree  of  the  Court  is  a  protection  to  him.  But  if 
he  undertakes  to  go  beyond  the  strict  line  of  his  duty, 
as  the  law  defines  it,  he  acts  upon  his  own  responsibility; 
and  while  he  can  receive  no  profits  from  a  successful 
issue  of  his  investment,  he  must  bear  the  loss  of  a  fail- 
ure. The  administrator,  in  the  absence  of  special 
authority,  must  administer  the  estate  as  he  finds  it, 
paying  taxes  and  other  necesaaiy  expenses,  and  doing 
such  other  necessary  acts  to  pre5er\'e  it  as  left.  If  he 
takes  responsibility  beyond  the  direction  of  the  law,  the 
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loss  which  ensues  cannot  be  visited  on  the  heirs,  who 
gave  him  no  authority  to  cause  it. — Id. 

3.  CoKSTRUCTiON  OF  THIS  SECTION.— See  Tompkins 
vs.  Weei^s,  26  Cal.,  p.  66,  where  this  section,  together 
with  Sec.  1645,  receives  the  construction  of  the  Court; 
and  it  is  said  an  order  to  transfer  money  from  an  estate 
into  the  assets  of  a  dissolved,  and  perhaps  insolvent, 
partnership,  of  which  decedent  was  a  member,  would 
be  to  give  the  creditors  of  the  partnership  a  preference 
over  the  creditors  of  the  estate,  whereas  the  law  gives 
the  preference  as  to  that  fund  to  the  creditors  of  the 
estate;  referring  to  Lawrence  vs.  Trustees,  etc.,  2  De- 
nio,  p.  577;  11  Paige,  p.  80;  Bloodgood  vs.  Bruen,  4 
Seld..pp.  362,  869,  371;  Voorhies  vs.  Childs,  17  N.  Y., 
p.  354. 

4.  Payment,  in  due  course  of  administration,  means 
the  payment  by  the  legal  representative  of  the  deceased, 
acting  under  the  orders  of  the  Probate  Court,  out  of  the 
assets  of  the  estate  of  the  deceased,  and  in  the  manner 
and  order  that  other  debts  of  the  same  rank  are  by  the 
Probate  Court  required  to  be  paid. — Myers  vs.  Mott,  29 
Cal.,  p.  366. 

5.  TAXES.-~Preferred  charges.— See  Sees.  8639-3642, 
and  3752,  Political  Code. 

6.  JuifoMENTS  do  not  authorize  an  execution. — See 
Sec.  1504,  ante,  the  note,  and  cases  there  cited;  see, 
also.  Sees.  1505, 1506,  and  noteit,  ante. 

7.  Funeral  Expenses  may  be  paid  by  an  executor 
before"  letters  are  issued. — Sec.  1373,  Civil  Code. 

1644.  (§  240.)     The  preference  given  in  the  pre-  where 
ceding  section  to  a  mortgage  only  extends  to  the  pro-  insufficient 
ceeds  of  the  property  mortgaged.     If  the  proceeds  of  mortgage, 
such  propei-ty  is  insufficient  to  pay  the  mortgage,  the 

part  remaining  unsatisfied  must  be  classed  with  other 
demands  against  the  estate. 

Note. — ^The  claim  for  the  deficiency  over,  against 
the  estate,  must  be  presented  within  one  month  after 
its  ascertainment. — See  Sec.  1493,  ante.  And  by  Sec. 
1500  an  action  may  be  maintained,  to  foreclose  a  mort- 
gage against  the  estate,  when  all  recourse  over  against 
the  estate  is  expressly  waived. 

1645.  (§  241.)     If  the  estate  is  insufficient  to  pay 
all  the  debts  of  any  one  class,  each  creditor  must  be 

38— Vol.  II. 
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S^ffi  •   t   P^^^  ^  dividend  in  proportion  to  his  claim;  and  no 
tolbMrnSL    ^^^^i^^^r  of  any  one  class  shall  receive  any  payment 
until  all  those  of  the.  preceding  class  are  fully  paid. 

Note.— See  Gray  vs.  Palmer,  9  Cal.,  p.  636.  Pre- 
sentation of  a  contingent  claim  considered.  If  there 
be  not  sufficient  funds  in  the  hands  of  the  executor  or 
administrator  the  Court  shall  specify  the  sum  to  be 
paid  to  each  creditor.  Section  1648,  po?t,  requires  to 
be  kept  an  amount  to  pay  contingent  or  disputed 
claims,  and  tliat  there  may  be  information  of  the 
existence  of  such  claims;  though  the  affidavit  cannot 
be  made  of  present  indebtedness  they  should  be  pre- 
sented to  the  administrator  in  order  that  they  may  be 
recognized. — Pico  vs.  De  la  Guerra,  18  Cal.,  p.  431. 
The  administrator  should  apply  the  money  assets  in  his 
hands  to  the  payment  of  the  debts  when  he  has  more 
than  to  pay  the  cliarges  against  it,  which  are  absolute; 
but  to  charge  the  administrator  with  interest  or  the  u^e 
of  money  not  so  applied,  it  ought  to  affirmatively 
appear  that  he  used  it,  or  other  circumstances  should  be 
shown  to  raise  the  presumption  of  such  use — it  cannot 
be  inferred.—Wallis  vs.  W^alker,  37  Cal.,  p.  438;  see 
Tompkins  vs.  Weeks  et  al.,  26  Cal.,  p.  66,  construing 
this  section. 


Funeral 
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1646.  (§  242.)  The  executor  or  administrator,  as 
soon  as  he  has  suflBlcient  funds  in  his  hands,  must  pay 
the  funeral  expenses  and  the  expenses  of  the  last  sick- 
ness, and  the  allowance  made  to  the  family  of  the 
decedent.  He  may  retain  in  his  hands  the  necessary 
expenses  of  administration,  but  he  is  not  obliged  to 
pay  any  other  debt  or  any  legacy  until,  as  prescribed 
in  this  Aiiicle,  the  payment  has  been  ordered  by  the 
Court. 

Note. — See  note  to  precedinj2^  section,  and  cases  there 
cited,  construing  this  section.  See  Sec.  1205,  ante, 
for  **lien  for  wages;"  and  same  subject,  Robertson 
vs.  Paul,  16  Texas,  p.  472.  Bond  valid  taken  by 
administrator  for  claim  paid  prematurely. — Comstock 
vs.  Breed,  12  Cal.,  p.  289. 

1647.  (§  243.)  Upon  the  settlement  of  the  ac- 
counts of  the  executor  or  administrator,  at  the  end  of 
the  year,  as  required  in  this  Chapter,  the  Court  must 
make  an  order  for  the  payment  of  the  debts,  as  the 
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circumstances  of  the  estate  require.  If  there  is  not  Same. 
sufficient  funds  in  the  hands  of  the  executor  or  admin- 
istrator, the  Court  must  specify  in  the  decree  the  sum 
to  be  paid  to  each  creditor.  K  the  whole  property  of 
the  estate  be  exhausted  by  such  payment  or  distribu- 
tion, such  account  must  be  considered  as  a  final  ac- 
count, and  the  executor  or  administrator  is  entitled  to 
his  discharge,  on  producing  and  filing  the  necessary 
vouchers  and  proofs  showing  that  such  payments  have 
been  made,  and  that  he  has  fully  complied  with  the 
decree  of  the  Court. 

NoTE.^Stats.  1861,  p.  648,  Sec.  82.  See  Gray  vs. 
Palmer,  9  Cal.,  p.  636;  Pico  vp.  De  la  Guerra,  18  Cal., 
p.  431;  Tompkins  vs.  Weeks,  26  Cal.,  p.  59;  Brode- 
rick's  Estate,  Magrawvs.  McGlynn,  id.,  p.  431;  Estate 
of  Isaacs,  30  id.,  p.  112. — Interest  and  commissions. 
See,  also.  Fox  vs.  Minor,  32  Cal.,  p.  126,  comment- 
ing on  "and  affirming  Magraw  vs.  McGlynn,  26  Cal.,  p. 
420,  requiring  payments  in  the  kind  of  money  received, 
Wallis  vs.  Walker,  37  Cal.,  p.  426,  cited  in  note  next 
preceding.  See  legislative  Act  prescribing  the  manner 
of  the  payment  of  claims. — Brenham  vs.  Story,  39  Cal., 
p.  185.  In  the  Estate  of  Nicholas  A.  Den,  39  Cal.,  p. 
70,  the  Court  below  directtni  the  executors  to  pay  pro 
rata  upon  the  claims  against  the  estate  in  gold  coin. 
The  Court  say:  The  record  does  not  disclose  the  par- 
ticular character  of  the  claims  themselves,  other  than 
that  they  are  "  approved  and  filed."  Nor  does  it  appear 
that  they  were  originally  made  payable  in  any  particu- 
lar description  of  currency.  The  basis  of  the  order  is, 
however,  the  allegation  found  in  the  petition  of  the 
creditors,  that  there  was  in  the  hands  of  the  executors 
a  large  sum  of  money  in  gold  coin,  assets  of  the  estate, 
which  it  was  their  duty  to  apply  to  the  payment  of  the 
claims  of  the  petitioners.  If  this  averment  were  proved, 
then  the  order  of  the  Court  on  the  authority  of  Magraw 
vs.  McGlynn,  26  Cal.,  p.  421,  would  be  correct. 

1648.     (§  244.)     If  there  is  any  claim  not  due,  or  Provision 
any  contin£:ent  or  disputed  claim  ao:ainst  the  estate,  tedanS 

^  ^  ^  o  '    contingent 

the  amount  thereof  or  such  part  of  the  same  as  the  claims. 
holder  would  be  entitled  to  if  the  claim  were  due, 
established,  or  absolute,  must  be  paid  into  the  Court, 
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and  there  remain,  to  be  paid  over  to  the  party  when 
he  becomes  entitled  thereto;  or,  if  he  fails  to  establish 
his  claim,  to  be  paid  over  or  distributed  as  the  circum- 
stances of  the  estate  require.  If  any  creditor  whose 
claim  has  been  allowed,  but  is  not  yet  due,  appears 
and  assents  to  a  deduction  therefrom  of  the  legal  in- 
terest for  the  time  the  claim  has  j'ct  to  run,  he  is  enti- 
tled to  be  paid  accordingly.  The  payments  provided 
for  in  this  section  are  not  to  be  made  when  the  estate 
is  insolvent,  unless  a  pro  rata  distribution  is  ordered. 

Note. — See  note  to  preceding  section,  and  cimcs  there 
cited;  also  note  and  cases  under  Sec.  1643,  ante;  aod 
Estate  of  Martin  E.  Cook,  14  Cal.,  p.  130,  cit<id  in  note 
to  next  section. 

1649.  (§245.)  When  a  decree  is  made  by  the 
Probate  Court  for  the  payment  of  creditoi-s,  the  exec- 
utor or  administrator  is  personally  liable  to  each  credi- 
tor for  his  allowed  claim,  or  the  dividend  thereon,  and 
execution  may  be  issued  on  such  decree,  as  upon  a 
judgment  in  the  District  Court,  in  favor  of  each  credi- 
tor, and  the  same  proceeding  may  be  had  under  such 
execution  as  if  it  had  been  issued  from  the  District 
Court.  The  executor  or  administmtor  is  liable  there- 
for, on  his  bond,  to  each  creditor. 

NoTK. — Decrkk — AVhen  entered,  binds  the  executor 
or  administrator  personally  for  the  payment  of  the 
,  creditor  named,  and  an  execution  may  issue  thereon. 
It  is  a  judicial  determination  of  the  rights  of  the  par- 
ties, and  po3s?ess(js  all  the  elements  of  a  final  judgment 
(Estate  Martin  E.  Cook,  14  Cal.,  p.  130,  citing  Corsit 
vs.  Briscoe,  7  Enpf.,  Ark.,  p.  95;  Austin  vs.  Lamar,  23 
Miss.,  p.  189),  and  like  any  other  judgment  of  a  Court 
having  competent  jurisdiction  and  properly  exercii?ing 
it,  it  cannot  be  assailed  collaterally  nor  at  all  for  want 
of  sufficient  evidence. — Id.;  see,  also,  notes  to  preced- 
ing sections  of  this  Article. 

1650.  (§  246.)  When  the  accounts  of  the  admin- 
istrator or  executor  have  been  settled,  and  an  order 
made  for  the  payment  of  debts  and  distribution  of 
the  estate,  no  creditor  whose  claim  was  not  included 
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in  the  order  for  payment  has  any  right  to  call  upon  claims  not 
the  creditors  who  have  been  paid,  or  upon  the  heirs,  payment 
devisees,  or  legatees  to  contribute  to  the  payment  of  Spw^^^* 
his  claim  ;  but  if  the  executor  or  administrator  has    **^^'® 
failed  to  give  the  notice  to  the  creditors,  as  prescribed 
in  Section  1491,  such  creditor  may  recover  on  the 
bond  of  the  executor  or  administrator  the  amount  of 
his  claim,  or  such  part  thereof  as  he  would  have  been 
entitled  to  had  it  been  allowed.     This  section  shall 
not  apply  to  any  creditor  whose  claim  was  not  due 
ten  months   before  the   day  of  settlement,  or  whose 
claim  was  contingent  and  did  not  become  absolute  ten 
months  before  such  day. 

Note. — See  note  and  cases  cited  to  preceding  sec- 
tion ;  see  Estate  of  E.  Knight,  set  out  in  note  to  Sec. 
1643,  ante,  and  therein,  also,  Myers  vs.  Mott ;  see,  also, 
"Contingent  Claims,"  note  to  Sec.  1645,  ante,  and  Estate 
of  Den,  39  Cal.,  p.  70  ;  ''Decree,''  in  note  to  Sec.  1649, 
ante  ;  Estate  of  M.  E.  Cook,  there  cited. 

1651.     (§  247.)     If  the  whole  of  the  debts  have  Order  for 

^  ^  payment 

been  paid  by  the  first  distribution,  the  Court  must  °n^®fJJ*®! 
direct  the  payment  of  legacies  and  the  distribution  of  "o»<>f  ^i™® 
the  estate  among  the  heirs,  legatees,  or  other  persons 
entitled,  as  provided  in  the  next  Chapter;  but  if  there 
be  debts  remaining  unpaid,  or  if,  for  other  reasons,  the 
estate  be  not  in  a  proper  condition  to  be  closed,  the 
Court  must  give  such  extension  of  time  as. may  be 
reasonable  for  a  final  settlement  of  the  estate. 

Note.— stats.  1861,  p.  648,  Sec.  83;  Gray.  vs.  Palmer, 
9  Cal.,  p.  636;  and  Estate  of  Isaacs,  30  Cal.  (this  section 
referred  to),  p.  Ill;  see  Civil  Code,  Title  "Legacies," 
Sees.  1357, 1377,  and  notes. 

Extension  of  Time.— Effect  of  a  failure  to  enter  ^ 

order  ought  not  to  affect  substantial  right*?;  but  on  thia 
see  Poor  vs.  Boyce,  12  Texas,  p.  440.  Descents  con- 
strued, as  also  the  vesting  of  title  at  decedent's  death, 
considered  in  Hall  vs.  Hall,  27  Miss.,  p.  458;  and  An- 
derson vs.  Brumfleld,  32  Miss.,  p,  107.  Rights  of  the 
administrator  settling  debts  out  of  hifl  private  funds, 
considered  in  Woods  vs.  Ridley,  27  id.,  p.  119. 
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Snt  ^  ^^^'     (§  ^^^•)     ^*  *^^  *^"^®  designated  in  the  last 

b?mado.  section,  OF  sooner,  if  within  that  time  all  the  property 
of  the  estate  has  been  sold,  or  there  are  sufficient 
funds  in  his  hands  for  the  payment  of  all  the  debts  due 
by  the  estate,  and  the  estate  be  in  a  proper  condition 
to  be  closed,  the  executor  or  administrator  must  ren- 
der a  final  account,  and  pray  a  settlement  of  his  admin- 
istration. 

Note.— Stats.  1861,  p.  648,  Sec.  84;  see  references  in 
note  to  preceding  Bection. 

1.  With  regard  to  extra  allowances  to  administrators 
in  the  settlement  of  hi?  accounts,  consult  Gorden  vs. 
"West,  8  N.  H.,  p.  444;  but  see,  also,  Sec.  1614,  ante, 
and  note;  Evarts  vs.  Mason,  11  Vt.,  p.  122. 

2.  Rkasonablk  and  Necessary. — Glover  vs.  Holly, 
2  Brad.,  p.  291;  Hasler  vs.  Hasler,  1  id.,  p.  248;  Fisher 
vs.  Fisher,  id.,  p.  335;  Ames  vs.  Downing,  id.,  p.  321. 
Partner^^hip  assets  ought  not  to  be  charged  to  adminis- 
trator.— Thomson  vs.  Thomson,  id.,  p.  24;  Maim  vs. 
Lawrence,  3  Brad.,  p.  424. 

3.  Matters  of  Set-off. — See  Hills  vs.  Tallman,  21 
^  *                                    Wend.,  p.  674;  Dudley  vs.  Griswold,  2  Brad.,  p.  24; 

Merchant  vs.  Merchant,  id.,  p.  432;  Montgomery  vs. 
Dunning,  id.,  p.  220.  Interest  against  administrator.— 
Olgivie  vs.  Olgivie,  1  Brad.,  p.  356;  King  vs.  Morrison, 
1  Penn.,  p.  188.  Debt  lost  by  mistake,  but  bona  fide; 
loss  by  speculation. — Callaghan  vs.  Hall,  1  Serg.  & 
Kaw.,  p.  241. 

Neglect  to  1 653.  (§  249.)  If  he  neglects  to  render  his  account, 
account,  the  Same  proceedings  may  be  had  as  prescribed  in  this 
treated.  Chapter  in  regard  to  the  first  account  to  be  rendered 
by  him;  and  all  the  provisions  of  this  Chapter  relative 
to  the  last  mentioned  account,  and  the  notice  and  set- 
tlement thereof,  apply  to  his  account  presented  for  final 
settlement. 

•  Note. — See  note  to  Sec.  1651,  and  references  therein. 

First  accounting. — See  Sec.  1022,  ante,  and  note. 
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CHAPTER  XI. 
of  the  partition,  distribution,  and  final  settlement 

OF   estates. 

Abticle    I.  Partial  distribution  prior  to  final  settlement, 
II.  Distribution  on  final  settlement. 

III.  Distribution  and  partition. 

IV.  Agents  for  absent  interested  parties,  discharge 

of  executor  ok  administrator* 


article  I. 

PARTIAL  distribution  PRIOR  TO  KINAL  SETTLEMENT. 

Section  1658.  Payment  of  legacies  iiix)n  giving  bonds. 
1659.  Notice  of  application  for  legacies. 
1060.  Executor  or  other  person  may  resist  application. 

1661.  Dcci-ee  prayed  for  to  require  bond,  which  must  be 

pciven.  May  order  whole  or  part  of  share  to  be 
delivered.  Where  partition  necessary,  how  made. 
Costs. 

1662.  Order  for  payment  of  bond,  and  suit  thereon. 

1668.     (§  250.)    At  any  time  after  the  lapse  of  four  Payment 

^  y  '^  ^  of  legacies 

mouths  from  the  issuing  of  letters  testamentary  or  of  gJ^J/'^'^"* 
administration,  any  heir,  devisee,  or  legatee  may  pre- 
sent his  petition  to  the  Court  for  the  legacy  or  share 
of  the  estate  to  which  he  is  entitled,  to  be  given  to 
him  upon  his  giving  bonds,  with  security,  for  the  pay- 
ment of  his  proportion  of  the  debts  of  the  estate. 

Note.— Stats.  1861,  p.  248,  Sec.  85.  The  rents  and 
profits  of  the  realty  coming  after  the  death  of  the  tes- 
tator are  not  personal  property  in  the  hands  of  the 
administrator,  within  the  meaning  of  the  foregoing 
provisions  of  the  statute,  Sees.  1452-1544  (§§  114-163.) 
Under  the  statute  of  descents  and  distributions,  and  9 

under  the  will,  if  there  is  one,  if  not  otherwise  pro- 
vided, the  entire  estate,  with  its  accretions,  subject  only 
to  the  lien  of  the  administrator  or  the  executor  for  the 
payment  of  debts  and  other  purposes  of  administra- 
tion, vests  in  the  heirs  and  devisees  immediately  on  the 
death  of  the  testator  or  intestate;  hence,  if  not  so 
required  for  these  purposes,  the  subsequent  rents  and 
profits  go  to  the  party  who  takes  the  land  from  which 
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they  issue.— Estate  of  Wood  worth,  31  Cal.,  p.  618;  but 
see  Sec.  1452,  and  note,  ante,  and  Civil  Code,  Sees. 
1383,  1384,  and  not€;  aUo  Sec.  1386,  and  note;  Blair 
vs.  Cisnerous,  10  Texas,  p.  34.  Where  there  is  no 
♦  administrator,  heir  may  sue. 

Notipoof  1659.     (§  251.)     Notice  of  the  application  must  be 

application       ,  '  *  ^ 

foriogacios.  given  to  the  executor  or  administrator,  personally,  and 
to  all  persons  interested  in  the  estate,  in  the  same 
manner  that  notice  is  required  to  be  given  of  the  set- 
tlement of  the  account  of  ^an  executor  or  administrator. 

Note.— Stats.  1861,  p.  248,  Sec.  86.  See  Sec.  1633 
(§  233),  ante,  and  note;  Est.  of  Woodworth,  31  Cal.,  p. 
599. 

Executor  1660.     (§  252.)     Th€*  executor  or  administrator,  or 

or  other  ^  ' 

rMbita™!^  ^^y  person  interested  in  the  estate,  may  appear  at  the 
cation.        ^j^j^^  named  and  resist  the  application,  or  any  other 
heir,  devisee,  or  legatee  may  make  a  similar  applica- 
tion for  himself. 


Decree 
prayed  for 
to  require 
bond, 

which  must 
be  given. 


May  order 
whole  or 
part  of 
share  to  be 
delivered. 


Note.— See  Est.  of  Woodworth,  31  Cal.,  p.  599. 

1661.  (§§  253,  254,  255,  256.)  If  at  the  hearing, 
it  appears  that  the  estate  is  but  little  indebted,  and 
that  the  share  of  the  party  applying  may  be  allowed 
to  him  without  loss  to  the  creditors  of  the  estate,  the 
Court  must  make  an  order  in  conformity  with  the 
prayer  of  the  applicant,  requiring: 

1.  Each  heir,  legatee,  or  devisee  obtaining  such 
order,  before  receiving  his  share  or  any  portion  thereoj^ 
to  execute  and  deliver  to  the  executor  or  administra- 
tor a  bond,  in  such  sum  as  shall  be  designated  by  the 
Probate  Judge,  with  sureties  to  be  approved  by  the 
Judge,  payable  to  the  executor  or  administrator,  and 
conditioned  for  the  payment,  whenever  required,  of 
his  proportion  of  the  debts  due  from  the  estate,  not 
exceeding  the  value  or  amount  of  the  legacy  or  por- 
tion of  the  estate  to  which  he  is  entitled; 

2.  The  executor  or  administrator  to  deliver  to  the 
heir,  legatee,  or  devisee  the  whole  portion  of  the 
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estate  to  which  he  may  be  entitled,  or  only  a  part  whoro 

thereof,  desiffuatlllfi:  it.  necewary. 

If,  in  the  execution  of  the  order,  a  partition  is  neces- 
sary, between  two  or  more  of  the  parties  interested,  it 
must  be  made  in  the  manner  hereinafter  prescribed. 
The  costs  of  these  proceedings  to  be  paid  by  the  CJosts. 
applicant,  or  if  there  be  more  than  one,  to  be  appor- 
tioned equally  amongst  them. 

Note. — The  various  requirements  to  be  embodied  in 
the  decree  of  partial  distribution,  made  prior  to  final 
^settlement,  as  provided  in  Sees.  253-256,  are  embraced 
in  this  one  section. — See  Sparks  v«.  De  la  Guerra,  14 
Cal.,  p.  110.  Under  this  section  it  was  held,  in  Meeks 
vs.  Hahn,  20  Cal.,  p.  628,  that  the  right  to  the  posses- 
sion of  the  realty  of  an  estate  remains  exclusively  in 
the  administrator  until  the  estate  is  settled,  or  distribu- 
tion as  directed  by  the  Probate  Court.  Until  then 
neither  the  heirs  nor  their  grantees  can  maintain  eject- 
ment fur  any  portion  of  such  property.  But  the  Code 
(Sec.  1452),  as  it  now  reads,  permits  this  action  by  the 
heirs.— Estate  of  Woodworth,  31  Cal.,  p.  599. 

1662.     (§257.)     When  any  bond  has  been   exe-  Order  for 
cuted  and  delivered,  under  the  provisions  of  the  pre-  J^Jgjf^' 
ceding  section,  and  it  is  necessary  for  the  settlement  ^*^«'«<>'^- 
of  the  estate  to  require  the  payment  of  any  paii;  of 
the  money  thereby  secured,  the  executor  or  adminis- 
trator must  petition  the  Court  for  an  order  requiring 
the  payment,  and  have  a  citation  issued  and  served  on 
the  party  bound,  requiring  him  to  appear  and  show 
cause  why  the  order  should  not  be  made.    At  the 
hearing,  the  Court,  if  satisfied  of  the  necessity  of  such 
payment,  must  make  an  order  accordingly,  designating 
the  amoilnt  and  giving  a  time  within  which  it  must  be 
paid.    If  the  money  is  not  paid  within  the  time  allowed, 
an   action  may  be   maintained   by  the   executor  or 
administrator  on  the  bond. 


39— Vol.  II. 
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ARTICLE    II. 

DISTRIBUTION  ON  FINAL  BETTLICMSNT. 

Section  1665.  Distribution  of  estate,  how  made  and  to  whom. 

1666.  What  the  decree  must  contain,  and  is  final. 

1667.  Distribution  when  decedent  was  not  a  resident  of  this 

State. 

1668.  Decree  to  be  made  only  after  notice. 

1669.  No  distribution  to  be  ordered  till  all  taxes  on  personal 

property  are  paid. 

Distribu-  1666.     (§-258.)     Upon  the  final  settlement  of  the 

tionof  \^  /  r 

made  Md'  .Eccounts  of  thiB  executor  or  administrator,  or  at  any 
to  whom,      subsequent  time,  upon  the  application  of  the  executor 
or  administrator,  or  of  any  heir,  legatee,  or  devisee, 
the  Court  must  proceed  to  distribute  the  residue  of 
the  estate  in  the  hands  of  the  executor  or  administra- 
tor, if  any,  among  the  persons  who  by  law  are  enti- 
tled thereto  ;  and.  if  the  decedent  has  left  a  surviving 
child,  and  the  issue  of  other  children,  and  any  of  them, 
before  the  close  of  administration,  have   died  while 
under  age  and  not  having  been  married,  no  adminiii- 
ti'ation  on  such  deceased   child's  estate  is  necessary, 
but  all  the  estate  which  such  deceased  child  was  enti- 
tled to  by  inheritance  must,  without  administration,  be 
distributed  to  the  other  heirs  at  law.    A  statement  of 
any  receipts  and  disbursements  of  the  executor  or  ad- 
ministrator, since  the  rendition  of  his  final  accounts, 
must  be  reported  and  filed  at  the  time  of  making  such 
distribution,  and  a  settlement  thereof,  together  \with 
an  estimate  of  the  expenses  of  closing  the  estate,  must 
be  made  by  the  Court  and  included  in  the  order  or 
decree ;  or  the  Court  or  Judge  may  order  notice  of 
the  settlement  of  such  supplementary  account,  and 
refer  the  same  as  in  other  cases  of  the  settlement  of 
accounts. 

Note.— stats.  1865-6,  p.  329,  Sec.  2.  "  Faymeni  of 
/axe*."— Sees.  3639-3642  and  3752,  Political  Code. 
Non-resident  failing  for  a  year  to  appear  and  claim 
distribution,  his  share  may  not  be  distributed  to  others. 
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Pyfttt  vs.  Brockman,  6  Cal.,  p.  418 ;  see  Civil  Codci 
**  Z*e^ac/e«,*'  Sec.  1357  et  soq.;  Meeks  vs.  Hahn,  20 
Cal.,  p.  627 ;  Abila  vs.  Burnett,  33  Cal.,  p.  665.  On 
the  distribution  it  was  found  that  the  property  of  the 
eittate  was  insufficient  to  pay  all  the  lej^cies  in  full. 
The  amount  in  the  executor's  hands  for  distribution  was 
that  which  remained  after  payinfi^  the  debts.  The  dis- 
tribution was  made,  and  as  complained  some  got  more 
and  others  less  than  that  to  which  they  were  entitled. 
Held*  the  heirs  or  legatees,  if  aggrieved,  may  appeal, 
but  the  executor  is  not  interested  adversely  so  as  to  be 
entitled  to  appeal  from  the  order  of  distribution. — Bates 
vs.  Ryberg,  40  Cal.,  p.  465. 

1666.  (§  259.)     Ill  the  order  or  decree,  the  Court  what  the 
must  name  tlie  persons  and  the  proportions  or  parts  to  ™njjj„ 
which  each  shall  be  entitled,  and  such  persons  may  "^disfinaL 
demand,  sue  for,  and  recover  their  respective  shares 

from  the  executor  or  administrator,  or  any  person  hav- 
ing the  same  in  possession.  Such  order  or  decree  is 
conclusive  as  to  the  rights  of  heirs,  legatees,  or  devi- 
sees, subject  only  to  be  reversed,  set  aside,  or  modified 
on  appeal. 

,  Note.— Stats.  1865-6,  p.  765,  Sec*  10 ;  Meeks  vs. 
Hahn,  20  Cal.,  p.  623.  Until  reversed  or  modified  on 
appeal,  an  order  or  decree  of  final  distribution  vests 
the  absolute  right  and  title  to  the  estate  so  distributed 
in  the  distributees. — Estate  of  Ganaud,  36  Cal.,  p.  277. 
The  Court  may  not  modify  a  final  decree  of  distribu- 
tion or  make  other  disposition  of  the  estate  pending  an 
appeal  from  such  order  of  distribution. — Id.  Any  of 
the  heirs  or  legatees  may  appeal  from  an  order  or  de- 
cree of  distribution. — Bates  vs.  Ryberg,  40  Cal.,  p.  463. 

1 667,  (§  259.)     Upon  application  for  distribution,  Biatribu- 

tion  when 

after  final  settlement  of  the  accounts  of  administration,  decedent 

'    was  not  a 

if  tbe  decedent  was  a  non-resident  of  this  State,  leav-  thia^suta' 
ing  a  will  which  has  been  duly  proved  or  allowed  in 
the  State  of  his  residence,  and  an  authenticated  copy 
thereof  has  been  admitted  to  probate  in  this  State, 
and  it  is  necessary,  in  order  that  the  estate  or  any  part 
thereof  may  be  distributed  according  to  the  will,  that 
the  estate  in  this  State  should  be  delivered  to  the 
executor  or  administrator  in  the  State  or  place  of  his 
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Samo. 


Deoreoto 
bo  made 
only  attor 
notice. 


residence,  the  Court  may  order  such  deliverj'  to  be 
made,  and,  if  necessary,  order  a  sale  of  the  real  estate, 
and  a  like  delivery  of  the  proceeds.  The  delivery,  in 
accordance  with  the  order  of  the  Court,  is  a  full  dis- 
charge of  the  executor  or  administrator  with  the  will 
annexed,  in  this  State,  in  relation  to  all  property  em- 
braced in  such  order,  which,  unless  reversed  on  appeal, 
binds  and  concludes  all  parties  in  interest.  Sales  of 
real  estate  ordered  bv  virtue  of  this  section  must  be 
made  in  the  same  manner  as  other  sales  of  real  estate 
of  decedents  by  order  of  the  Probate  Court. 

Note.— Stats.  1865-6,  p.  766,  Sec.  12. 

1668.     (§  260.)     The  order  or  decree  may  be  made 
on  the  petition  of  the  executor  or  administrator,  or  of 
any  person  interested  in  the  estate,  but  notice  must  be 
given,  or  waived,  unless  distribution  is  made,  or  the 
time  for  making  it  is  fixed  by  order  of  the  Court  at 
the  time  of  the  settlement  of  the  final  account.    All 
proceedings  not  so  waived  or  dispensed  with,  must  be 
had  in  the  manner  provided  in  Article  IVj  Chapter 
VII,  of  this  Title,  for  sale  of  real  estate  by  an  exec- 
utor or  administrator.     The  Court  may  order  such 
further  notice  to  be  given  as  it  may  deem  proper.    If 
partition  is  applied  for,  as  provided  in  this  Chapter, 
such  decree  shall  not  divest  the  Court  of  jurisdiction 
for  the  purposes  of  partition,  unless  the  estate  is  finally 
closed. 

Note.— Stats.  1861,  p.  649,  Sec.  88.  See  note  to  Sec. 
1666,  ante;  also.  Estate  of  Silvey,  October  Term,  1871. 
Upon  the  death  of  Silvey,  one  half  of  the  community 
property  vested  in  his  surviving  wife,  and  the  will  is 
inoperative  in  its  attempt  to  dispose  of  her  half  of  the 
community  property.  The  devise  must  be  read  as  dis- 
posing of  that  within  his  i>ower  to  devise  by  will.— 
Beard  vs.  Knox,  5  Cal.  p.  252,  is  decisive  upon  this 
question. 

1669.     (§260.)     Before  any  decree  of  distribution 
of  an  estate  is  made,  the  Probate  Court  must  be  satis- 
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fied,  by  the  oath  of  the  executor  or  administrator,  or  Nodistn- 
otherwise,  that  all  State,  county,  and  municipal  taxes,  Jffg®^s^o^ 
legally  levied  upon  personal  propei-ty  of  the  estate,  5rope?tJ 

1  V  /»  1 1  •  1  &f  0  paid. 

have  been  fully  paid. 

NoTK.— Stats.  18G5-6,  p.  521.    See  "  Revenue,*'  Po- 
litical Code,  Sees.  3639-3612,  3752. 


ARTICLE  III. 

DISTRIBUTION  AND  PARTITION. 

Skction  1675.  Estate  in  common.    Commiseioners. 

1676.  Partition  and  notice  thereof,  and  the  time  of  filing 

petition. 

1677.  E.-tate  in  different  counties,  how  divided. 

1678.  Partition  may  be  made  although  some  of  the  heirs, 

etc.,  have  parted  with  their  interest. 

1679.  Shares  to  be  set  out  by  metes  and  bounds. 

1680.  Whole  estate  mny  be  assigned  to  one,  in  certain  cases. 

1681.  Payments  for  equality  of  partition,  by  whom  and  how. 

1682.  Estate  may  be  sold. 

1683.  To  give  notice  to  all  persons  and  guardians  before  par- 

tition.   Duties  of  Commissioners. 

1684.  To  make  report,  and  partition  to  bo  recorded. 

1685.  "VVhen  Commissioners  to  make  partition  art  not  {leces- 

sary. 

1686.  Advancements  made  to  heirs. 

1675.  (§  261.)  When  the  estate;  real  or  personal,  Jrtouj^in 
assigned^  by  the  decree  of  distribution  to  two  or  more 
heirs,  devisees,  or  legatees,  is  in  common  and  undi- 
vided, and  the  respective  shares  are  not  separated  and 
distinguished,  partition,  or  distribution,  may  be  made 
by  three  disinterested  persons,  to  be  appointed  Com-  Commia- 
missioners  for  that  purpose  by  the  Probate  Court  or 
Judge,  who  must  be  duly  sworn  to  the  faithful  dis- 
charge of  their  duties.  A  certified  copy  of  the  order 
of  their  appointment,  and  of  the  order  or  decree 
assigning  and  distributing  the  estate,  must  be  issued 
to  them  as  their  warrant,  and  their  oath  must  be 
indorsed  thereon.  Upon  consent  of  the  parties,  or 
when  the  Court  deems  it  proper  and  just,  it  is  suf- 


common. 


sionen. 
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Partition 
And  notice 
thereof, 
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time  of 
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petition. 


ficient  to  appoint  one  Commissioner  only,  who  has  the 
same  authority  and  is  governed  by  the  same  rules  as 
if  three  were  appointed. 

Note.— Stats.  1861,  p.  C49,  Sec.  89. 

1676.  (§  263.)  Such  partition  may  be  ordered  and 
had  in  the  Probate  Court,  on  the  petition  of  any  per- 
son interested.  But  before  Commissioners  are  ap- 
pointed, or  partition  ordered  by  the  Probate  Court  b& 
directed  in  this  Chapter,  notice  thereof  must  be  given 
to  all  persons  interested,  who  reside  in  this  State,  or 
to  their  guardians,  and  to  the  agents,  attorneys,  or 
guardians,  if  any  in  this  State,  of  such  as  reside  out  of 
the  State,  either  personally  or  by  public  notice,  as  the 
Probate  Court  may  direct.  The  petition  may  be  filed, 
attorneys,  guardians,  and  agents  appointed,  and  notice 
given,  at  any  time  before  the  order  or  decree  of  dis- 
tribution, but  the  Commissi onera  must  not  be  appointed 
until  the  order  or  decree  is  made  distributing  the 
estate. 

Note.— stats.  1861,  p.  649,  Sec.  91. 


Efftatein 

different 

counties, 

bow 

divided. 
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made, 
although 
•omeof 
the  heirs, 
etc.,  have 
parted 
with  their 
interest. 


1677:  (§  262.)  If  the  real  estate  is  in  diflferent 
counties,  the  Probate  Court  may,  if  deemed  proper, 
appoint  a  Commissioner  for  all,  or  difterent  Commis- 
sioners for  each  county.  The  estate  in  each  county 
must  be  divided  separately  among  the  heirs,  devisees, 
or  legatees,  as  if  there  was  no  oth-er  estate  to  he 
divided,  but  the  Commissioner  iii'st  appointed  must, 
unless  othei'wise  directed  by  the  Probate  Court,  make 
division  of  such  real  estate,  wherever  situated  within 
this  State. 

Note.— Stats.  1861,  p.  649,  Sec.  90. 

1678.  (§  264.)  Partition  or  distribution  of  the 
real  estate  may  be  made  as  provided  in  this  Chapter, 
although  some  of  the  original  heirs,  legatees,  or  devi- 
sees may  have  conveyed  their  shares  to  other  persons, 
and  such  shares  must  be  assigned  to  the  person  holding 
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the  same,  in  the  same  manner  as  they  otherwise  would 
have  been  to  i^uch  heirs,  legatees,  or  devisees. 

I^OTE. — As  to  partition  to  heirs  or  their  assif^ns,  see 
De  Castro  vs.  Barry,  18  Cal.,  p.  96. 

1 679.  (§  265.)     When  both  distribution  and  parti-  Shares  to 

\^  y  ^  be  set  out 

tion  are  made,  the  several  shares  in  the  r^al  and  per-  Jj<fj^JJ,dg 
sonal  estate  must  be  set  out  to  each  individual  in 
proportion  to  his  right,  by  metes  and  bounds,  or 
description,  so  that  the  same  can  be  easily  dis- 
tinguished, unless  two  or  more  of  the  parties  interested 
consent  to  have  their  shares  set  out  so  as  to  be  held  by 
them  in  commbn  and  undivided. 

Note. — When  the  sole  heir  is  also  administrator,  and 
sells  the  realty  without  tlie  order  of  the  Court,  he  is 
presumed  to  have  sold  as  heir,  and  not  as  administra- 
tor.—Chub  vs.  Johnson,  11  Texas,  p.  469.  If  there  is  ' 
no  administration  the  heir  may  sue  for  the  property  of 
the  estate.  This  was  so  held  in  Blair  vs.  Cisnerous,  10 
Texas,  p.  34. 

1680.  .(§  266.)     When  the  real  estate  cannot  be  Whole 

^"  '  estate  may 

divided  without  prejudice  or  inconvenience  to  the  ^®o^!?S'^ 
owners,  the  Probate  Court  may  assign  the  whole  to  ®®'^*'* 
one  or  more  of  the  parties  entitled  to  share  therein 
who  will  accept  it,  always  preferring  the  males  to  the 
females,  and  among  children  preferring  the  elder  to  the 
yonnger.  The  parties  accepting  the  whole  must  pay 
to  the  other  parties  interested  their  just  proportion  of 
the  true  value  thereof,  or  secure  the  same  to  their 
satisfaction,  or,  in  case  of  the  minority  of  such  p^rty, 
then  to  the  satisfaction  of  his  guardian,  and  the  true 
value  of  the  estate  must  be  ascertained  and  reported 
by  the  Commissioners.  When  the  Commissioners 
appointed  to  make  partition  are  of  the  opinion  that 
the  real  estate  cannot  be  divided  without  prejudice  or 
inconvenience  to  the  owners,  they  must  so  report  to  the 
Court,  and  recommend  that  the  whole  be  assigned  as 
herein  provided,  and  must  fiud  and  report  the  true 
value  of  such  real  estate.     On  filing  the  report  of  the 


cases. 
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Commissionei's,  and  on  making  or  securing  the  pay- 
ment as  before  provided,  the  Court,  if  it  appears  just 
and  proper,  must  confirm  the  report,. and  thereupon 
the  assignment  is  complete,  and  the  title  to  the  whole 
of  such  real  estate  vests  in  the  person  to  whom  the 
same  is  so  assigned. 

NoTK.— Stats.  1863-4,  p.  371,  Sec.  15. 

Paymontii         1681.     (§  267.)     When  any  tract  of  land  or  tene- 

for  equality  .         ^  i  ,  ,       i  .       , 

of  parti-      ment  18  of  greater  value  than  any  one  s  share  in  the 

tion,  by  o  ^ 

how.™  ^^^  estate  to  be  divided,  and  cannot  be  divided  without 
injury  to  the  same,  it  may  be  set  off  by  the  Commis- 
sioners appointed  to  make  partition  to  any  of  the  par- 
ties who  will  accept  it,  giving  preference  as  prescribed 
.  in  the  preceding  section.  The  party  accepting  must 
pay  or  secure  to  the  others  such  sums  as  the  Commis- 
sioner shall  award  to  make  the  partition  equal,  and 
the  Commissioners  must  make  their  award  accord- 
ingly; but  such  partition  must  not  be  established  by 
the  Court  until  the  sums  awarded  are  paid  to  the  par- 
ties entitled  to  the  same,  or  secured  to  their  satisfac- 
tion. 

Ertatemay       1682,     (§  268.)     When  it  appears  to  the  Court, 

be  sold. 

from  the  Commissionera*  report,  that  it  cannot  other- 
wise be  fairly  divided,  and  should  be  sold,  the  Court 
may  order  the  sale  of  the  whole  or  any  part  of  the 
estate,  real  or  personal,  by  the  executor  or  administra- 
tor, or  by  a  Commissioner  appointed  for  that  purpose, 
and  the  proceeds  distributed.  The  sale  must  be  con- 
ducted, reported,  and  confirmed  in  the  same  manner 
and  under  the  same  requirements  provided  in  Article 
IV,  Chapter  VII  of  this  Title. 

Note.— Stats.  1861,  p.  650,  Sec.  93. 

To  give  1683.     (§  270.)     Before  any  partition  is  made  or 

persona  and  any  estate  divided,  as  provided  in  this  Chapter,  notice 
paruSon.     ^^^^  t)e  givcu  to  all  persons  interested  in  the  parti- 
tion, their  guardians,  agents,  or  attorneys,  by  the  Ctom- 
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missioners,  of  tlie  time  and  place  when  and  where  Dutiesof 
they  shall  proceed  to  make  partition.     The  Commis-  sionors. 
sioners  may  t^ke  testimony,  order  surveys,  and  take 
such  other  steps  as  may  be  necessary  to  enable  them 
to  form  a  judgment  upon  tlie  mattei*s  before  them. 

NoTE.—Stats.  1861,  p.  650,  Sec.  95. 

1684.  (§  271.)     The  Commissioners  must  report  To  make 

^  '  '  report,  and 

their  proceedings,  and  the  partition  agreed  upon  by  go'^ecoiSed 
them,  to  the  Probate  Court,  in  writing,  and  the  Court 
may,  for  sufficient  reasons,  set  aside  the  report  and 
commit  the  same  to  the  same  Commissioners,  or 
appoint  others;  and  when  such  report  is  finally  con- 
firmed, a  certified  copy  of  the  judgment  or  decree  of 
partition  made  thereon,  attested  by  the  Clerk,  under 
the  seal  of  the  Court,  must  be  recorded  in  the  office 
of  the  Recorder  of  the  cQuuty  where  the  lands  lie. 

Note.— Stats.  1861,  p.  651,  Sec.  96. 

1685.  (§  272.)     When  the  Probate  Court  makes  a  when 

^  ^  ,  Commis- 

judgment  or  decree  assigning  the  residue  of  any  estate  [^f^^'^ 
to  one  or  more  persons  entitled  to  the  same,  it  is  not  S?e*noT"' 
necessary  to  appoint  Commissioners  to  make  partition  ?^®^*^* 
or  distribution  thereof^  unless  the  parties  to  whom  the 
assignment  is  decreed,  or  some  of  them,  request  that 
such  partition  be  made. 

1686.  (§  273.)     All  questions  as  to  advancements  Advance- 

ments 

made,  or  alleged  to  have  been  made,  by  the  decedent  gja^®  ^^ 
to  his  heii^s,  may  be  heard  and  determined  by  the 
Probate  Court,  and  must  be  specified  in  the  decree 
assigning  and  distributing  the  estate;  and  the  final 
judgment  or  decree  of  the  Probate  Court,  or,  in  case 
of  appeal,  of  the  Supreme  Court,  is  binding  on  all 
parties  interested  in  the  estate. 

]froTE.— Stats.   1861,  p.  651,  Sec.  97.    "Advance- 
ments.'*—See  Sec.  13C9,  Civil  Code. 

40— Vol.  II. 
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ARTICLE   IV. 

AGENTS  POR  ABSENT  INTERESTED  PARTIES,  DISCHARGE  OP  EXicUTOB 

OR  ADMINISTRATOR. 

Section  1691.  Court  may  appoint  agent  to  take  possession  for  ab- 
sentees. 
1692.  Agent  to  give  bond,  and  his  compensation. 
1698.  Unclaimed  estate,  how  disposed  of. 

1694.  "When  real  and  personal  property  of  absentee  to  be 

sold. 

1695.  Liability  of  agent  on  his  bond. 

1696.  Certificate  to  claimant. 

1697.  Final  settlement,  decree,  and  discharge. 

1698.  Discovery  of  property. 

1691.  (§  274.)  AVhen  any  estate  is  assigned  or 
distributed  by  a  judgment  or  decree  of  the  Court,  as 
provided  in  this  Chapter,  to  any  person  residing  out 
of  and  having  no  agent  in  this  State,  and  it  is  neces- 
sary that  some  person  should  be  authorized  to  take 
possession  and  charge  of  the  same  for  the  benefit  ol 
such  absent  person,  the  Court  may  appoint  an  agent 
for  that  purpose,  and  authorize  him  to  take  charge  of 
such  estate  as  well  as  to  act  for  such  absent  person  in 
the  distribution. 

1692.  (§  275.)  The  agent  must  first  give  a  bond 
to  the  Probate  Judge,  to  be  approved  by  him,  condi- 
tioned that  he  shall  faithfully  manage  and  account  for 
the  estate.  The  Court  appointing  such  agent  may 
allow  a  reasonable  sum  out  of  the  profits  of  the  estate 
for  his  services  and  expenses. 


Unclaimed  1693.  (§  276.)  When  personal  property  remains 
disposed  of.  in  the  hands  of  the  agent  unclaimed  for  a  year,  and  it 
appears  to  the  Court  that  it  is  for  the  benefit  of  those 
interested,  it  shall  be  sold  under  the  order  of  the  Court, 
and  the  proceeds,  after  deducting  the  txpenses  of  the 
sale  allowed  by  the  Court,  must  be  paid  into  the  State 
Treasury.  When  the  payment  is  made,  the  agent 
must  take  from  the  Treasury  duplicate  receipts,  one 


Affentto 
gi^o  bond, 
and  bis 
compen- 
sation. 
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of  which  he  must  file  in  the  office  of  the  Controller, 
and  the  other  in  the  Probate  Court. 

1 694.    The  aerent  must  render  to  the  Probate  Court  when  , 

°  real  and 

appointing  him,  annually,  an  account,  showing:  ^^^To^fy 

1.  The  value  and  character  of  the  property  received  tobesoidf* 
by  him,  what  portion  thereof  is  still  on  hand,  what 

sold,  and  for  what; 

2.  The  income  derived  therefrom; 

3.  The  taxes  and  assessments  imposed  thereon,  for 
what,  and  whether  paid  or  unpaid; 

4.  Expenses  incurred  in  the  care,  protection,  and 
management  thereof,  and  whether  paid  or  unpaid. 

WhQn  filed,  the  Probate  Court  may  examine  wit- 
nesses and  take  proofs  in  regard  to  the  account;  and  if 
satisfied  from  such  accounts  and  proofs  that  it  will  be 
for  the  benefit  and  advantage  of  the  persons  interested 
therein,  the  Court  may,  by  order,  direct  a  sale  to  be 
made  of  the  whole  or  such  parts  of  the  real  or  per- 
sonal property  as  shall  appear  to  be  proper,  and  the 
purchase  money  to  be  deposited  in  the  State  Treasury. 

'1695.     (§277.)     The  aeent  is  liable  on  his  bond  Liability  of 

•  ...      affent  on 

for  the  care  and  preservation  of  the  estate  while  in  his  biabond. 
hands,  and  for  the  payment  of  the  proceeds  of  the 
sale  as  required  in  the  preceding  sections,  and  may  be 
sued  thereon  by  any  peraon  interested. 

1696.  (§  278.)     When    any  person    appears  and  Certificate 
claims  the  money  paid  into  the  Treasury,  the  Probate 
Court  making  the  distribution  must  inquire  into  such 
claim,  and  being  first  satisfied  of  his  right  thereto, 

must  grant  him  a  certificate  to  that  eftect,  under  its 
seal ;  and  upon  the  presentation  of  the  certificate  to 
him,  the  Controller  must  draw  his  warrant  on  the 
Treasurer  for  the  amount. 

1697.  (§  279.)     When  the  estate  has  been  fully 
administered,  and  it  is  shown  by  the  executor  or  ad- 
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Final  miiiistrator,  by  the  production  of  satisfactory  vouchers. 

settlement.  >     J  1  J  ^ 

d2char*e°^  that  he  has  paid  all  sums  of  money  due  from  him,  and 
delivered  up,  under  the  order  of  the  Court,  all  the 
property  of  the  estate  to  the  parties  entitled,  and  per- 
formed all  the  acts  lawfully  required  of  him,  the  Court 
must  make  a  judgment  or  decree  discharging  him 
from  all  liability  to  be  incurred  thereafter. 

NoTE.—Stats.  1861,  p.  651,  Sec.  98.  In  Willis  vs. 
Farley,  24  Cal.,  p.  501,  it  was  argued  that  the  decree 
against  an  administrator,  after  the  final  eettlement  and 
liis  discharge,  was  a  bar.  The  Court  said :  Afier  the 
settlement  and  discharge,  the  administrator  is  as  com- 
pletely separated  from  the  business  of  the  estate  as  if 
he  were  dead.  He  is  functus  officio. — Taylor  vs.  Sav- 
age, 1  How.,  p.  284.  Taking  this  and  Sec.  1687,  ante, 
together,  it  is  obvious  that  the  settlement  and  allow- 
ance of  the  account  is  conclusive  on  all  parties  in 
interest,  except  those  laboring  under  some  legal  dba- 
bility,  and  as  to  thosie,  their  rights  are  preserved  by 
Sec.  1637,  ante,  whatever  may  be  the  form  of  the  de- 
cree.— Racouillat  vs.  Kequena,  36  Cal.,  p.  657;  Meeks 
vs.  Kirby,  cited  in  note  to  Sec.  1573,  ante. 

Discovery         1698.     (§  2^0.)     The  final  settlement  of  an  estate 

of  property.  ^  ' 

does  not  prevent  the  subsequent  issuance  of  letters 
testamentary,  or  of  administration  with  the  will  an- 
nexed, whenever  other  property  of  the  estate  is  dis- 
covered, or  whenever  it  becomes  necessary  or  proper, 
from  any  cause,  that  letters  should  be  again  issued. 

Note.— Stats.  1861,  p.  651,  Sec.  99. 


CHAPTER  HI. 

OF  ORDERS,  DECREES,  PROCESS,  MINUTES,  RECORDS,  TRIALS, 

AND   APPEALS. 

Section  1704.  Orders  and  decrees  to  be  entered  in  minutes. 

1705.  How  often  publication  to  be  made. 

1706.  Recorded  decree  or  order  to  impart  notice  from  date  of 

filing. 

1707.  Citation,  how  directed,  and  what  to  contain. 

1708.  Citation,  how  issued. 
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Skctiow  1709.  Citation,  how  served. 

1710.  Personal  notice  given  by  citation. 

1711.  Citation  to  be  served  five  days  before  return. 

1712.  One  description  of  real  estate  sought  to  be  sold  being 

published,  is  sulRcient  for  all  purposes. 

1713.  Rules  of  practice  generally. 

1714.  New  trials  and  appeals. 

1715.  Within  what  time  «pi)oal  must  be  taken. 

1716.  Issues  joined  in  Probate  Court,  how  tried  and  dis- 

posed of. 

1717.  Court  to  try  case  when  no  jury  is  demanded.    How       . 

and  what  issues  to  be  tried. 

1718.  Court  to  appoint  attorney  for  minor  or  absent  heirs, 

devisees,  legatees,  or  creditors,  when,  and  what  com- 
pensation he  is  to  receive. 

1719.  Decree  relative  to  homestead,  and  effect  thereof. 

1720.  Costs,  by  whom  paid  in  certain  cases. 

1721.  Executor,  administrator,  or  guardian  to  be  removed 

when  committed   for  contempt,  and  another  ap- 
pointed. 

1704.  (§  287.)     All  orders  and  decrees  made  by  Orderaand 

^  '  ^  decrees  to 

the  Probate  Court  diirinff  its  terms,  and  all  orders  be  entered 

&  '  in  minutes. 

which  the  Probate  Judge  is  specially  authorized  to 
make  out  of  term  time  or  at  chambers,'  must  be 
entered  at  length  in  the  minute  book  of  the  Court. 
Upon  the  close  of  each  term  the  Judge  must  sign  the 
minutes. 

1705.  (§  287.)     When  any  publication  is  ordered,  How  often 

^  ^  ^^    ^  publication 

such  publication  must  be  made  daily  or  otherwise,  as  tobemade. 
often  during  the  prescribed  period  as  the  x)aper  is  reg- 
ularly issued,  unless  otherwise  provided  in  this  Title. 
The  Court  or  Judge  may,  however,  order  a  less  num- 
ber of  publications  during  the  period. 

Note.— Stats.  18G1,  p.  652,  Sec.  104. 

1706.  (§  11.)     When  it  is  provided  in  this  Title  Recorded 

^  ^  *■  T     1  decree  or 

that  any  order  or  decree  of  a  Probate  Court  or  Jud^e,  order  to 

•f  o    ?    impart 

or  a  copy  thereof,  must  be  recorded  in  the  office  of  the  f^o^dato 
County  Recorder,  from  the  time  of  filing  the  same  for  ®^^"**- 
record  notice  is  imparted  to  all  persons  of  the  contents 
thereof. 
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Citation,  1707.     Citatious  must  be  directed  to  the  pei-son  to 

how  '■ 

Mdwb^t     ^^  cited,  signed  by  the  Clerk,  and  issued  under  the 
to  contain.    qq^lI  of  the  Court,  and  must  contain: 

1.  The  title  of  the  proceeding; 

2.  A  brief  statement  of  the  nature  of  the  proceed- 
ing;' 

3.  A  direction  that  the  person  cited  appear  at  a  time 

and  place  specified. 
Citation,  1708.     The  citation  may  be  issued  by  the  Clerk 

how  issued. 

upon  the  application  of  any  party,  without  an  order  of 
the  Judge,  except  in  cases  in  which  such  order  is  by 
the  provisions  of  this  Title  expressly  required. 


Citation, 
how     . 
served. 


Personal 
notice 
given  by 
citation. 


Citation  to 
be  served 
five  da>'8 
before 
retom. 


One 

description 
of  real 
estate 
sought  to 
be  sold, 
being 
published. 
IS  suflicient 
for  all 
purposes. 


1709.  The  citation  must  be  served  in  the  same 
manner  as  a  summons  in  a  civil  action. 

Note. — The  provisions  of  the  three  preceding  sec- 
tions are  made  to  conform  to  the  practice  of  securing 
jurisdiction  of  the  person  -by  the  issuing  and  service  of 
summons.  See  "Issuing  summons,*'  Sec.  407,  ante, 
and  note;  "  Service,"  Sees.  410  and  411,  ante,  and  notes; 
**  By  publication,"  see  Sees.  412 and 413,  ante,  and  notes. 

1710.  When  personal  notice  is  required,  and  no 
mode  of  giving  it  is  prescribed  in  this  Title,  it  must 
be  given  by  citation. 

1711.  (§  290.)  When  no  other  time  is  specially 
prescribed  in  this  Title,  citations  must  be  served  at 
least  five  days  before  the  return  day  thereof. 

Note.— Stats.  1861,  p.  653,  Sec.  107. 

■ 

1712.  When  a  complete  description  of  the  real 
property  of  an  estate  sought  to  be  sold  has  been  given 
and  published  in  a  newspaper,  as  required  in  the  order 
to  show  cause  why  the  sale  should  not  be  made,  such 
description  need  not  be  published  in  any  subsequent 
notice  of  sale,  or  notice  of  a  petition  for  the  confirma- 
tion thereof.  It  is  sufficient  to  refer  to  the  description 
contained  in  the  publication  of  the  first  notice,  as  being 
proved  and  on  file  in  the  Court. 
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NoTK. — The  aDiendmonts  to  this  section  are  intended 
to  produce  a  more  economical  administration,  in  reduc- 
ing the  length  of  administrators*  publication  of  notices. 

1713*     (§  293.)     Except  as  otherwise  provided  in  Ruiesof 

^  ^  *■  practice 

this  Title,  the  provisions  of  Part  II  of  this  Code  are  goneraiiy. 
applicable  to  and  constitute  the  rules  of  practice  in  the 
proceedings  mentioned  in  this  Title. 

17^14.     The  provisions  of  Part  II  of  this  Code,  re  la-  New  trials 

.  and  appeals 

•tive  to -new  trials  and  appeals — except  in  so  far  as  they 
are  inconsistent  with  the  provisions  of  this  Title — 
apply  to  the  proceedings  mentioned  in  this  Title. 

Note. — See  Sees.  969-971,  ante,  and  notes.  In  the 
matter  of  the  Will  of  Bo  wen,  34  Cal.,  p.  685,  it  was 
held  that  by  Sec.  295  no  notice  of  appeal  was  required. 
This  section  is  now  omitted,  and  the  general  practice 
applicable  requires  the  notice. 

1715.  The  appeal  must  be  taken  within  sixty  days  within 
after  the  order,  decree,  or  iudfjjment  is  entered.  appeals 

'  ^         •f       <=>  must  be 

Note.— See  Sec.  939,  ante;  also.  Sees.  969-971,  ante.   **^®*' 

1716.  (§  294.)     All  issues  of  fact  joined  in  the  issues 

,  ,  joined  in 

Probate  Court  must  be  tried  in  conformity  with  the  JiJ^obate 

•^  Court,  how 

requirements  of  Article  II,  Chapter  II,  of  this  Title,  ^il^^^^i 
and  in  all  such  proceedings  the  party  affirming  is 
plaintiff,  and  the  one  denying  or  avoiding  is  defendant. 
Judgments  therein  on  the  issues  joined,  as  well  as  for 
costs,  may  be  entered  and  enforced  by  execution  or 
otherwise,  by  the  Probate  Court,  as  in  civil  actions. 

Note.— Stats.  1861,  p.  «53,  Sec.  110;  1867-8,  p.  629, 
Sec.  2. 

1717.  (§  294.)     If  no  jury  is  demanded,  the  Court  court  to  try 

1        .  .    •        1        T/.  •  1  T  case  when 

must  try  the  issues  loined.     If,  on  written  demand,  a  nojjiryis 

•/  o  7  7        demanded. 

jury  is  called  by  either  party,  and  the  issues  are  not  JJSrtlsMies 
sufficiently  made  up  by  the  written  pleadings  on  file,  ^*^  ****  ^**'*^- 
the  Court,  on  due  notice  to  the  opposite  party,  must 
settle  and  j&'ame  the  issues  to  be  tried,  and  submit  the 
same,  together  with  the  evidence  of  each  party,  to  the 
jury,  on  which  they  must  render  a  verdict.    Either 
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Court  to 
appoint 
attorney 
for  minor 
or  absent 
heirs, 
devisees, 
legatees,  or 
creditors, 
vhen,  and 
what  com- 
pensation 
ho  is  to 
reoeivo. 


may  move  for  a  new  trial  upon  the  same  grounds  and 
errors,  and  in  like  manner,  as  provided  in  this  Code 
for  civil  actions. 

Note.— Stats.  1861,  p.  654,  Sec.  110;  1867-8,  p.  629, 
Sec.  2.  This  provides  tho  necessary'  machinery  for 
trialrf  in  the  Probata  Oiurt;  formerly  it  had  none  such, 
and  cases  were  transmitted  to  tho  District  Court  for 
trials.  Jiirisdiclion  to  try. — Keller  vs.  Franklin,  5 
Cal.,  p.  434.  When  issue  joined,  where  triable — either 
in  District  or  th<3  Probate  Court. — Beckett  vs.  Selover, 
7  Cal.,  p.  228.  Pond  vs.  Pond,  10  Cal.,  p.  499,^re>pnt*  a 
case  where  the  issues  were  certified  to  the  District  Court 
for  trial  under  the  former  statute.  See,  al?o,  The  Will  of 
Bowen,  36  Cal.,  p.  678,  et  seq.,  and  Estate  of  Tomlin- 
Bon,  35  Cal.,  p.  510,  holdinp^  that  under  the  constitu- 
tional  amendments  the  District  Courts  have  no  juris- 
diction to  try  these  issues. 

1718.  (§  295.)  At  or  before  the  hearing  of  peti- 
tions and  contests  for  the  probate  of  wills;  for  letters 
testamentary  or  of  administration;  for  sales  of  real 
estate  and  confirmations  thereof;  settlements,  parti- 
tions, and  distributions  of  estates;  setting  apart  home- 
steads; and  all  other  proceedings  where  all  the  parties 
interested  in  the  estate  are  required  to  be  notified 
thereof,  the  Court  must  appoint  some  competent  attor- 
ney at  law  to  represent,  in  all  such  proceedings,  the 
devisees,  legatees,  heirs,  or  creditors  of  the  decedent, 
who  are  minors  and  have  no  general  guardian  in  the 
county,  or  who  are  non-residents  of  the  State;  and 
may,  if  he  deem  it  necessary,  appoint  an  attorney  to 
represent  those  interested  who,  though  they  are  neither 
such  minors  or  non-residents,  are  unrepresented.  The 
order  must  specify  the  names  of  the  parties  for  whom 
the  attorney  is  appointed,  who  is  thereby  authorized 
to  represent  such  parties  in  all  such  proceedings  had 
subsequent  to  his  appointment.  The  appearance  of 
the  attorney  is  sufficieut  proof  of  the  service  of  the 
notice  on  the  parties  he  is  appointed  to  represent. 
The  attorney  may  receive  fi'om  the  distributive  shares 
of  the  estate  set  apart  for  the  parties  whom  he  repre- 
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sents,  a  fee  not  exceeding  fifty  dollars  for  his  entire  Same, 
services;  if  there  is  no  distribution  of  the  estate,  this 
fee  must  be  paid  out  of  the  funds  of  the  estate  as 
necessary  expenses  of  administration.  If,  for  any 
cause,  it  becomes  necessary,  the  Probate  Court  may 
substitute  another  attorney  for  the  one  first  appointed, 
in  which  case  the  fee  must  be  proportionately  divided. 

Note.— Stats.  1851,  p.  450,  Sees.  18,  32, 159,  235, 296; 
1861,  p.  630,  Sec.  8;  1861,  p.  441,  Sec.  56;  1861,  p.  446, 
Sec.  80;  1861,  p.  654,  Sec.  Ill;  1870,  p.  794,  Sec.  2;  see 
note  to  the  preceding  section;  Townsend  vs.  Tallant,  | 

33  Cal.,  p.  64;    Estate  of  Garraud,  36  Cal.,  p.  280. 

Right  of  appeal  in  the  heirs  and  devisees.— Bates  vs.  i 

Ryberg,  40  Cal.,  p.  463. 

1719.  (§  296.)     When  a  lud^ment  or  decree  is  Decree 

^  '  **       ^  relative  to 

made,  setting  apart  a  homestead,  confirming  a  sale,  homeBtead. 
maldng  distribution  of  real  estate,  or  determining  any  ^'^^'^of- 
other  matter  affecting  the  title  to  real  estate,  a  certi- 
fied copy  of  the  same  mast  be  recorded  in  the  office 
of  the  Recorder  of  the  county  in  which  the  land  is 
situated.  If  the  person  entitled  to  the  homestead  or 
distribution  is  also  executor  or  administrator,  the 
recorded  order  of  the  Probate  Court  vests  title 
thereto  in  such  person,  without  a  deed  from  the 
executor  or  administrator. 

Note.— Stats.  1861,  p.  654,  Sec.  112.  See  Beckett 
vs.  Selover,  7  Cal.,  p.  228.  Practice  Act  applicable. — 
Abila  vs.  Padilla,  19  Cal.,  p.  388.  Presumptions  of 
jurisdiction. — Irwin  vs.  Scriber  et  ux.,  18  Cal.,  p.  499; 
Spriggs'  Estate,  20  Cal.,  p.  124;  Estate  of  Warfield,  22 
Cal.,  p.  51;  Estate  of  Lucas  Todd,  28  Cal.,  p.  186;  Car- 
pentier  vs.  Small,  35  Cal.,  p.  301;  Beans  ^s.  Emanuelli, 
36  Cal.,  p.  117;  Estate  of  Garraud,  id.,  p.  280. 

1720.  (§  802.)     When  it   is   not  otherwise   pre-  costs,  by, 
scribed    in    this  Title,   the    Probate   Court,   or  the  incortain 

casw. 

Supreme  Court  on  appeal,  may,  in  its  discretion,  order 
costs  to  be  paid  by  any  party  to  the  proceedings,  or 
out  of  the  assets  of  the  estate,  as  justice  may  require. 

41— Vol.  II. 
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Execution  for  the  costs  may  issue  out  of  the  Probate 
Court 

Note.— stats.  1855;  p.  302,  Sec.  13. 

1721.  Whenever  an  executor,  administra-tor,  or 
guardian  is  committed  for  contempt,  in  disobeying 
any  lawful  order  of  the  Probate  Court  or  the  Judge 
thereof,  and  has  remained  in  custody  for  thirty  days 
without  obeying  such  order  or  purging  himself  other- 
wise of  the  contempt,  the  Probate  Court  may,  by 
order  reciting  the  facts,  and  without  further  showing 
or  notice,  revoke  his  letters  and  appoint  some  other 
person,  entitled  thereto,  executor,  administrator,  or 
guardian  in  his  stead. 


Note.— The  sections  marked  thus:  (J  135),  Q  87),  and  so  on,  refer 
to  the  sections  of  the  Act  of  1851,  and  are  retained  for  convenience. 


CHAPTER   Xin. 


OF   PUBLIC   ADMINISTRATOR. 

Section  1726.  What  estates  to  be  administered  by  Public  Adminis- 
trator. 

1727.  Public  Administrator  to  obtain  letters,  when  and  how. 

His  bond  and  oath. 

1728.  Duty  of  persons  in  whose  house  any  stranger  dies. 

1729.  Must  return  inventory  and  administer  estates  accord- 

ing to  this  Title. 

1730.  "When  another  person  is  appointed  administrator  or 

executor,  Public  Administrator  to  deliver  up  the 
estate. 

1731.  Civil  officers  to  give  notice  of  waste  to  Public  Admin- 

istrator. 

1732.  Suits  for  property  of  decedents. 

17.S3.  Order   to   examine  party  charged  with  embezzling 
estate. 

1734.  Punishment  for  refusing  to  attend. 

1735.  Order  on  Public  Administrator  to  account. 

1736.  Every  six  months  to  make  and  publish  return  of  con- 

dition of  estate. 

1737.  When  there  are  no  heirs  or  claimants,  moneys  and 

effects  paid  to  County  Treasurer,  etc. 
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Skction  1738.  Not  to  be  interested  in  the  payments  for  or  on  account 

of  estates  in  his  hands. 

1739.  When  to  settle  with  County  Clerk,  and  how  unclaimed 

estate  disposed  of. 

1740.  Proceedings,  how  and  by  whom  instituted  against 

Public  Administrator  failing  to  pay  over  money  as 
ordered. 

1741.  Fees  of  officers,  when  and  by.  whom  paid. 

1742.  Public  Administrator  to  administer  oaths. 

1743.  Preceding  Chapters  applicable  to  Public  Administra- 

tor. 

1726.  Eveiy  Public  Administrator,  duly  elected,  ^"J^g^^^ 
commidsioned,  and  qualified,  must  take  charge  of  the  ^li^^y 
estates  of  persons  dying  within  his  county,  as  follows:  Admln- 

1.  Of  the  estates  of  decedents  for  which  no  admin- 
istrators are  appointed,  and  which,  in'  consequence 
thereof,  are  being  wasted,  uncared  for,  or  lost; 

2.  Of  the  estates  of  decedents  who  leave  no  known 
heirs; 

3.  Of  estates  ordered  into  his  hands  by  the  Probate 
Court;  and, 

4.  Of  estates  upon  which  letters  of  administration 
have  been  issued  to  him  by  the  Probate  Court. 

Note.— stats.  1860,  p.  105,  Sec.  3.  Estates  may  be 
ordered  into  the  hands  of  the  Public  Administrator  by 
the  Probate  Court. — See  Sec.  1411,  ante,  and  note;  see, 
also,  Beckett  vs.  Selover,  7  Gal.,  p.  215;  see,  also, 
Subd.  Note  9,  to  Sec.  1365,  ante.  Continues  to  act  with 
reference  to  estates  in  his  hands  after  his  term  ceases. — 
Rogers  vs.  Hoberlin,  11  Cal.,  p.  120.  The  decision  in 
this  case  was,  in  Abel  vs.  Love,  17  Cal.,  p.  233,  con- 
strued to  mean  simply  that  authority,  or  a  grant  of 
administration,  must  be  shown.  See  next  section  and 
note. 

1727.  Whenever  a  Public  Administrator  takes  Pubiie 

Adminis* 

charge  of  an  estate,  which  he  is  entitled  to  adminis-  ^^^^^^ 
ter  without  letters  of  administration  being  issued,  or  Jjhen** 
under  order  of  the  Court,  he  must,  with  all  convenient  *"^^'*^ 
dispatch,  procure  letters  of  administration  thereon,  in 
like  manner  and  on  like  proceedings  as  letters  of  ad- 
ministration are  issued  to  other  persons.    His  official 
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ITiR  bond 
and  oath. 


Duty  of 
persons  in 
whoso 
houso  any 
stranger 
dies. 


boDd  and  oath  are  in  lieu  of  tlie  administrntor's  bond 
and  oath;  but  when  real  estate  is  ordered  to  be  sold, 
another  bond  may  be  required  by  the  Court. 

NoTK.— See  Beckett  vs.  Selovcr,  7  Cal.,  p.  230,  as  to 
the  rights  and  powers  of  Public  Administrators. — 
Rogers  vs.  Hoberlin,  11  Cal.,  p.  128.  But  if  the  actual 
issuance  of  letters  be  neceFFar3'  in  order  to  authenticate 
the  title  of  an  administrator,  in  any  proceeding  of  this 
sort,  after  a  grant  of  administration  has  been  regularly 
made,  wo  think  there  is  no  necessity  for  such  issuance 
to  a  Public  Administrator  who  has  been  dulj'  author- 
ized to  administer  by  the  judgment  of  a  Court  havinfj 
jurisdiction.  Rogers  vs.  Hoberlin  was  only  designed 
to  decide  that  a  grant  muet  be  shown. — Abel  vs.  Love 
et  al.,  17  Cal.,  p.  2S8. 

1728.  (§  304.)  Whenever  a  stranger,  or  person 
without  known  heirs,  dies  intestate  in  the  house  or 
premises  of  another,  the  possessor  of  such  premises,  or 
any  one  knowing  the  facts,  must  give  immediate  notice 
thereof  to  the  PubHc  Administrator  of  the  county;  and 

in  default  of  so  doing,  he  is  liable  for  any  damage  that 

.  » 

may  be  sustained  thereby,  to  be  recovered  by  the 
Public  Administrator,  or  any  party  interested. 

Note. — The  Public  Administrator  is  not  entitled  to 
administer  upon  every  estate,  nor  even  upon  the  ma- 
jority of  estates,  and  there  must  be  a  judicial  grant  of 
administration  to  him  in  each  particular  case,  and  his 
commission  therefore  cannot  prove  that  he  is  the  regu- 
lar administrator  upon  the  particular  estate;  nor  can 
the  law  intend  that  in  each  case  where  his  authority  is 
called  in  question  hb  shall  bo  compelled  to  prove  by 
independent  testimony  the  imrticular  facts  which  entitle 
him  to  administration  in  the  particular  case. — Beckett 
vs.  Selover,  7  Cal.,  p.  232.  He  must  show  a  grant  of 
administration  in  each  case,  like  any  other  adminis- 
trator, and  has  other  duties  to  perform  beyond  what 
ordinary  administrators  have;  he  is  required,  for  in- 
stance, by  Sec.  1736,  post,  to  make  settlements  at 
regular  intervals  of  all  estates  coming  into  his  hands; 
see,  also,  Sec.  1739,  post.  The  Public  Administrator 
usually  has  charge  of  such  estates  as  escheat  to  the 
State,  and  these  provisions  are  made  with  reference  to 
this  iact. — Id. 
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1729.  (§  305.)     The  Tublic  Administrator  must  Mast 

^  '  rotum 

make  and  return  a  perfect  inventory  of  all  estates  i"^®"^*^ 
taken  into  liis  possession,  administer  and  account  for  Sftntes*^®' 
the  same,  accordin^^  to  the  provisions  of  this  Title,  Kis*'** 
subject  to  the  control  and  direction  of  the  Probate 
Court. 

Note. — See  note  to  preceding  section,  and  Sogers  vs. 
Hoberlin,  11  Cal.,  p.  120. 

1730.  (§  306.)     If,  at  any  time,  letters  testamen-  when 

^  '^  '  "^  '  another 

tary  or  of  administration  are  regularly  granted  to  any  J^%*|°^|^ 
other  person  on  an  estate  of  which  the  Public  Admin-  traSJ" jj 
istrator  has  charge,  he  must,  under  the  order  of  the  p^ibi'lc^'^' 
Probate  Court,  account  for,  pay,  and  deliver  to  the  tratorto 

'  J    r   J>  deliver  up 

executor  or  administrator  thus  appointed,  all  the  money,  the  osute. 
property,  papers,  and  estate  of  every  kind  in  his  pos- 
session or  under  his  control. 

NoTK. — See  noto:?  preceding,  Hnd  cases  there  cited. 

1731.  (§  307.)     All  civil  officers  must  inform  the  ciwi 

V^  '  officers  to 

Public  Administrator  of  all  property  known  to  them,  gp'^^^^^J 

belonging  to  a  decedent,  which  is  liable  to  loss,  injury,  Xdmln- 

or  waste,  and  which,  by  reason  thereof,  ought  to  be  in  "^^'^^' 
the  possession  of  the  Public  Administrator. 

1732.  (§  308.)     The  Public  Administrator  must  Suits  for 

^  .  property  of 

institute  all  suits  and  prosecutions  necessary  to  recover  docodents. 
the   property,  debts,  papers,  or  other  estate  of  the 
decedent. 

1733.  (§  309.)     When  the  Public  Administmtor  Order  to 

oxaniino 

complains  to  the  Probate  Judge,  on  oath,  that  any  per-  party 
Bon  has  concealed,  embezzled,  or  disposed  of,  or  has  in  o^'boKiint 
his  possession,  any  money,  goods,  property,  or  effects,  ^^^' 
to  the  possession  of  which  such  administrator  is  enti- 
tled in  his  official  capacity,  the  Judge  may  cite  such 
person  to  appear  before  the  Probate  Court,  and  may 
examine  him  on  oath  touching  the  matter  of  such 
complaint. 

Note.— See  Sees.  1458-1471,  ante,  and  notes,  espe- 
cially Sec.  1459,  ante. 
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Punish-  1 734.    (§  310.)    All  Buch  interrogatories  and  answers 

toattwd.  ^"8^  l>®  reduced  to  writing  and  signed  by  the  party 
examined,  and  filed  in  the  Probate  Court.  K  the 
person  so  cited  refuses  to  appear  and  submit  to  such 
an  examination,  or  to  answer  such  interrogatories  88 
may  be  put  to  him  touching  the  matter  of  such  com- 
plaint, the  Court  may  commit  him  to  the  County  Jail, 
there  to  remain  in  close  custody  until  he  submits  to 
the  order  of  the  Court. 

Note. — See  Sees.  1458-1461,  ant^,  and  notes,  piittic- 
ularly  Sec.  1460,  ante. 

Order  on  1735.     (§  311.)     The  Probate  Court  may  at  any 

Public  Ad-  T^  .  /. 

ministrator  time  Order  the  Public  Administrator  to  account  for 

to  account. 

and  deliver  all  the  money  and  property  of  an  estate  in 
his  hands  to  the  heira,  or  to  the  executora  or  adminis- 
trators regularly  appointed. 

* 

KoTK. — Beckett  vs.  Selover,  7  Cal.,  p.  233. 


Every  six 
montna  to 
make  and 
publish 
return  of 
condition 
of  estate. 


When 
there  are 
no  heirs  or 
claimants, 
moneys 
and  effects 
paid  to 
County 
Treasurer, 
etc. 


1736.  (§  312.)  The  Public  Administrator  jmust, 
once  in  every  six  months,  make  to  the  Probate  Judge, 
under  oath,  a  return  of  all  estates  of  decedents  which 
have  corrfe  into  his  hands,  the  value  of  the  same,  the 
money  which  has  come  into  his  hands  from  such 
estate,  and  what  he  has  done  with  it,  and  the  amount 
of  his  fees  and  expenses  incurred,  and  the  balance,  if 
any,  remaining  in  his  hands;  pubhsh  the  same  six 
times  in  some  newspaper  in  the  county,  or  if  there  is 
none,  then  post  the  same,  legibly  written  or  printed, 
in  the  office  of  the  County  Clerk  of  the  county. 

Note.— Stats.  1855,  p.  299,  Sec.  2;  Beckett  vs.  Selo- 
ver,  7  Cal.,  p.  232;  Rogers  vs.  Hoberlin,  11  Cal.,  p. 
127. 

1737.  After  a  final  settlement  of  the  affairs  of  any 
estate,  if  there  be  no  heirs  or  other  clainiants  thereoi^ 
the  Public  Administrator  must  pay  over  to  the  County 
Treasury,  to  be  paid  into  the  State  Treasury,  all  mon- 
eys and  effects  in  his  hands  belonging  to  the  estate, 
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and  if  any  such  moneys  and  eflfects  escheat  to  the 
State,  they  must  be  disposed  of  as  other  escheated 
estates. 

Note.— Stats.  1856,  p.  290,  Sec.  2;  1851,  p.  207, 
Sec.  5. 

'l738.     (§  802.)     The  Public  Administrator  must  Not  to  be 

^  ^  iDterested 

not  be  interested  in  the  expenditures  of  any  kind  p^J^^n^g 
made  on  account  of  any  estate  he  administers;   nor  aJ.o2Jnt"of 
must  he  be  associated,  in  business  or  otherwise,  with  in  hS  *  " 
any  one  who  is  so  interested,  and  he  must  attach  to 
his  report  and  publication,  made  in  accordance  with 
the  preceding  section,  his  affidavit  to  that  effect. 

Note.— stats.  1851,  p.  414,  Sec.  4. 

1 739.  (§  802.)    Public  Administrators  are  required  when  to 
to  account  under  oath,  and  to  settle  and  adjust  their  ^^^ 
accounts,  relating  to  the  care  and  disbursement  of  SSoiSSJed 
money  or  property  belonging  to  estates  in  their  hands,  ^^edof. 
with  the  County  Clerks  of  their  respective  counties, 

on  the  first  Monday  in  each  month;  and  they  must 
pay  to  the  County  Treasurer  any  money  r§maining  in 
their  hands  of  an  estate  unclaimed,  as  provided  in 
Sections  1693  to  1696,  both  inclusive. 

NoTK.— Stats.  1853,  p.  211,  Sec.  2. 

1740.  When  it  appears,  from  the  returns  made  in  Proeeed- 

ings.  how 

pursuance  of  the  foregoing  sections,  that  any  money  JjJJ*  ^^ 
remains  in  the  hands  of  the  Public  Administrator  (after  jJa'iSst** 
afinal  settlement  of  the  estate)  unclaimed,. which  should  mtniPtrator 
be  paid  over  to  the  County  Treasurer,  the  Probate  pay  ofer 

money  aa 

Judge  must  order  the  same  to  be  paid  over  to  the  ordered. 
County  Treasurer;  and,  on  failure  of  the  Public  Admin- 
istrator to  comply  with  the  order  within  ten  days  after 
the  same  is  made,  the  District  Attorney  for  the  coanty 
must  immediately  institute  the  requisite  legal  proceed- 
ings against  the  Public  Administrator,  for  a  judgment 
against  him  and  the  sureties  on  his  official  bond  in  the 
amount  of  money  so  withheld,  and  costs. 

Note.— Stats.  1859,  p.  213,  Sec.  1, 
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Fees  of 
officers, 
when  and 
by  whom 
paM. 


Pnblic 
AdminiB- 
tratur  to 
administer 
oaths. 


Preceding 
Chapters 
applicable 
to  Public 
Admin- 
istratoi . 


1741.  (§  305.)  The  fees  of  all  officei-s  chargeable 
to  estates  in  the  hands  of  Public  Administrators  must 
be  paid  out  of  the  assets  thereof,  so  soon  as  the  same 
come  into  his  hands. 

Note.— Stats.  1800,  p.  357,  Sees.  1,2.  In  the  Estate 
of  Bezar  Simons,  July  Term,  1871,  the  Court  below 
allowed  the  Public  Administrator  three  percent  on  the 
estate  which  came  to  his  hand.^,  and  the  Supreme 
Court  held:  it  would  be  a  too  rigid  construction  to  say, 
when  administration  is  taken  from  the  Public  Admin- 
istrator by  the  next  of  kin,  he  should  receive  no  com- 
pensation. The  more  reasonable  rule  is  laid  down  in 
Ord  vs.  Little,  3  Cal.,  p.  287,  where  it  is  said,  in  such 
case,  the  Probate  Court  should  apportion  the  compen- 
sation, after  examining  the  nature  of  the  services  and 
their  value  relatively — that  which  has  been  done  with 
that  yet  to  be  done.  • 

1 742.  (§  305.)  Public  Administrators  may  admin- 
ister oaths  in  regard  to  all  mattera  touching  the  dis- 
charge of  their  duties,  or  the  administration  of  estates 
in  their  hands. 

Note.— Stats.  1860,  p.  357,  Sec.  3. 

1743.  When  no  direction  is  given  in  this  Chapter 
for  the  government  or  guidance  of  a  Public  Adminis- 
trator in  the  discharge  of  his  duties,  or  for  the  admin- 
istration of  an  estate  in  his  hands,  the  provisions  of  the 
preceding  Chapters  of  this  Title  must  govern. 

Note. — See  Dwinelle  vs.  Hcnriquez,  1  Cal.,  p.  387; 
Beckett  vs.  Selover,  7  Cal.,  p.  323;  Public  Adminis- 
trator vs.  Wells,  1  Paige,  p.  347;  Hammond  vs.  McLea, 
2  Johns.  Ch.,  p.  493;  Kogers  vs.  Hoberlin,  11  Cal.,  p. 
127. 


Sections  in  parentheses — thus,  (J  303) — are  the  sections  as  given  in 
Hittell,  of  the  Act  of  1851. 
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CHAPTER  XTV. 

OF   GUARDIAN   AND   WARD. 

Article    I.  Guakdiams  of  minors. 

II.  Guardians  op  insane  and  incompetent  persons. 

III.  The  powers  and  duties  or  ouardian^. 

IV.  The  bale  of  property  and  disposition  of  pro- 

ceeds. 
V.  Non-resident  guardians  and  wards. 
YI.  General  and  miscellaneous  provisions. 


ARTICLE  I. 

GUARDIANS  OF  MINORS. 

Section  1747.  Probate  Judge  to  appoint  guardians,  when,  and  on 

what  petition. 

1748.  When  minor  may  nominate  guardian;  when  not. 

1749.  AVlien  appointment  may  be  made  by  Judge,  whou 

minor  is  over  fourteen. 

1750.  Nomination  by  minora  after  arriving  at  fourteen. 

1751.  Father  or  mother  entitled  to  guardianship. 

1752.  Minor  having  no  father  or  mother. 

1753.  Powers  and  duties  of  guardian. 

1754.  Bond  of  guardian,  conditions  of. 

1755.  Probate  Judge  may  insert  conditions  in  order  appoint- 

ing guardian. 

1756.  Letters  of  guardiansliip  and  bond  of  guardian  to  be 

recorded. 

1757.  Maintenance  of  minor  out  of  income  of  his  own  prop- 

erty. 

1758.  Guardian  to  give  bond.    Powers  limited. 

1759.  Power  of  Courts  to  appoint  guardians  and  next  friend 

not  impaired. 

1747.     (§§  1,  836.)     The  Probate  Judge  of  each  Probate 

-  .  .  Judge  to 

county,  wheu  it  appears  necessary  or  convenient,  may  »ppo^t 
appoint  guardians  for  the  peraons  and  estates,  or  either  jJ^Srhat 
of  them,  of  minors  who  have   no  guardian   legally  ^®^'**°°- 
appointed  by  will,  and  who  are  inhabitants  or  residents 
of  the  county,  or  who  reside  without  the  State  and 
have   estate  within  the  county.     Such  appointment 

42— Vol.  II. 
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Same.  may  be  made  on  the  petition  of  a  relative  or  other 
person,  in  behalf  of  such  minor.  Before  making  the 
appointment,  the  Judge  must  cause  such  notice  as  he 
deems  reasonable  to  be  given  to  the  relatives  of  the 
minor  residing  in  the  county,  and  to  any  person  under 
whose  care  such  minor  may  be,  as  he  deems  reasona- 
ble. 

Note.— Stats.    1861,   p.   603,  Sec.  1;    WiUon    vs- 
BoBch,  4   Cal.,  p.  362;    N orris  vs.  Hnrris,   15   Cal., 
p.  227.    See  Civil  Code  Cal.,  "  Guardian  and  Ward," 
Sees.  236-257,  inclusive,  and  notes.    Sec.  242,  id.,  de- 
clares that  '*  no  person,  whether  a  parent  or  olber- 
wife,  has  any  power,  as  guardian  of  property,  except 
by  appointment  as  hereinafter  provided.*'     By  Sec. 
241,  id.,  it  is  provided,  that  a  guardian  of  the  per- 
son may  be  appointed  by  a  will  of  the  parent.    In 
Norris  vs.  Harris,  15  Cal.,  p.  255,  it  was  held,  that  the 
statute  of  this  State,  in  relation  to  guardians,  is  only 
applicable  to  cases  where  there  is  no  direction,  by  will, 
as  to  the  disposition  of  the  estate  left  to  the  wards.    If 
such  estate  were  given,  subject  to  a  right  of  sale  or 
exchange  in  the  guardian,  and  thereby  to  acquire  prop- 
erty for  their  benetlt  of  a  different  character,  it  is  diffi- 
cult to  perceive  in  what  respect  the  policy  or  letter  of 
the  law  would  be  contravened.    "The  object  of  the 
law,  where  there  has  been  a  testamentary  appointment 
of  guardian,  is,  as  we  conceive,  to  preserve  the  prop- 
erty for  tlie  benefit  of  the  wards,  so  as  to  effectuate  and 
not  defeat  the  intentions  of  the  testator.    This  view  is 
strengthened  by  the  consideration  that  there  is  no  lim- 
itation by  the  law  of  this  State  upon  the  power  of  dis- 
position by  will.    The  statute  is  only  operative  where 
there  is  no  testamentary  power.'' — Id.     Section  243  of 
the  Civil  Code,  recognizes  this  Chapter,  controlling  the 
appointment  of  guardians,  when  a  minor  heir  is  not 
estopped  by  an  order  confirming  a  sale  by  an  adminis- 
trator.— See  Townsend  vs.  Tallant,  33  Cal.,  p.  54;  De 
la  Montagnie  vs.  Union  Ins.  Co.,  October  Term,  1871, 
cited  in  note  to  Sec.  1778,  post.    Before  appointment 
to  ascertain  ikcts  concerning  property. — Bennett  vs. 
Byrne,  2  Barb.  Ch.,  p.  216.    What  powers  the  District 
Court  of  this  State  has  in  these  matters. — Wilson  vs. 
Roach,  4  Cal.,  p.  362.    Jurisdictional  act  that  of  ap- 
pointing guardian. — McLaskey  vs.  Bcid,  4  Brad.,  p. 
334;  see,  also,  Brown  vs.  Lynch,  2  Brad.,  p.  214.    But 
see  Sec.  248,  Civil  Code,  as  to  residence;  see,  also.  Sec. 
214,  id.,  as  to  property  in  this  State  where  the  ward  is 
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out  of  the  State.  "Wishes  of  deceased  parents  and  liv- 
ing relatives,  when  and  how  far  considered  in  making 
appointment. — Cozine  vs.  Horn,  1  Brad.,  p.  143. 

1748.  (§§  2,  337.)     If  the  minor  is  under  the  age  whon 

\^^     ^  /  to      minor  may 

of  fourteen  years,  the  Probate  Judge  may  nominate  JJJJJ.^°Jn® 
and  appoint  his  guardian.    If  he  is  above  the  age  of  ^**®°'*<*^- 
fourteen  years,  he  may  nominate  his  own  guardian, 
who,  if  approved  by  the  Judge,  must  be  appointed 
accordingly. 

Note. — Court  to  be  governed  by  the  preference  of 
the  minor,  when. — See  Sec.  246,  Civil  Code,  and  note. 
An  uncle  preferred  to  a  stranger. — Moorchouse  vs. 
Cooke,  Hopkins,  p.  226;  see  note  to  preceding  section. 

• 

1749.  (§§  3,  388.)     If  the  guardian  nominated  by  when 

appoint' 

the  minor  is  not  approved  by  the  Judge,  or  if  the  ^^^^J^^^ 
minor  resides  out  of  the  State,  or  if,  after  being  duly  ^^on^* 


cited  by  the  Judge,  he  neglects  for  ten  days  to  nomi-  is  over 
nate  a  suitable  person,  the  Judge  may  nominate  and 
appoint  the  guardian,  in  the  same  manner  as  if  the 
minor  were  under  the  age  of  fourteen  years. 

Note. — Consult  note  to  Sec.  1747,  ante. 

1750.  (§§  4,  339.)     When  a  guardian  has  been  Nomina- 

tion  by 

appointed  by  the  Court  for  a  minor  under  the  age  of  minors 
fourteen  years,  the  minor,  at  any  time  after  he  attains  foSteSL** 
that  age,  may  appoint  his  own  guardian,  subject  to 
the  approval  of  the  Probate  Judge. 

1751.  (§§  5,  340.)     The  fether  of  the  minor,  if  Father  or 

mother 

living,  and  in  case  of  his  decease  the  mother,  while  ®"*rdlfjj? 
she  remains  unmarried,  being  themselves  respectively  "^"p- 
competent  to  transact  thei^r  own  business  and  not  oth- 
erwise unsuitable,  must  be  entitled  to  the  guardianship 
of  the  minor. 

Note.— See  Sec.  246,  Civil  Code,  and  note.  A 
father,  thoufj^h  a  convicted  felon,  if  restored  to  civil 
rights  by  a  pardon,  may  be  ^ardian  of  his  infant 
children. — M&ttor  of  Deming,  6  John.,  p.  233.  A  grand- 
father preferred  to  stepfather,  in  Masingale  vs.  Tate, 
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4  Hayw.,  p.  30.  Natural  guardianship  extends  only  to 
the  person,  and  not  to  the  estate.— Kendall  vs.  Miller, 
9  Cal.,  p.  591. 

Minor  1752.     (§§  6,  341.)     If  the  minor  has  no  father  or 

having  no  ^  ' 

mother**'  mothcF  living,  Competent  to  have  the  custody  and  care 
of  his  education,  the  guardian  appointed  shall  have 
the  same. 

Note.— Sec  Sec.  246,  Civil  Code;  Townsend  vs.  Gor- 
don, 19  Cal.,  p.  201;  Est.  of  Howard,  22  Cal.,  p.  S97. 
"  The  rule  here  prescribed  U  according  to  the  law  of 
nature.''— Lord  vs.  Hough,  37  Cal.,  pp.  668, 6i)9,  where 
the  question  considered  is:  Under  what  circumstances 
is  the  personal  custody  and  tuition  of  the  ward  given 
to  the  probate  guardian?  Hei-e,  too,  is  considered  the 
testamentary  guardian. — See  Swift  vs.  Swift,  40  Cal.. 
p.  458.  The  difficulty  in  this  case,  to  which  Justice 
Crockett  called  attention,  is  remedied  by  Sec.  1771, 
post. 

Powora  1753.     (§§7,  312.)     Every  guardian  appointed  shall 

and  duties 

of  guardian  have  the  custody  and  care  of  the  education  of  the 
minor,  and  the  care  and  management  of  his  estate, 
until  such  minor  arrives  at  the  age  of  majority  or  mar- 
ries, or  until  the  guardian  is  legally  discharged. 

NoTB. — See  note  to  preceding  section,  and  cases  there 
cited;  see  Civil  Code,  Sees.  230-257. 

Bond  of  1754.     (§§  8,  343.)     Before  the  order  appointing 

conditions  any  pcrsou  guardian  under  this  Chapter  takes  eflfect, 
and  before  letters  issue,  the  Judge  must  require  of  such 
person  a  bond  to  the  minor,  with  8ufl5.cient  sureties,  to 
be  approved  by  the  Judge,  and  in  such  sum  as  he  shall 
order,  conditioned  that  the  guardian  will  faithfully 
execute  the  duties  of  his  trust  according  to  law;  and 
the  following  conditions  shall  form  a  part  of  such  bond, 
without  being  expressed  therein: 

1.  To  make  an  inventory  of  all  the  estate,  real  and 
personal,  of  his  ward  that  comes  to  his  possession  or 
knowledge,  and  to  return  the  same  within  such  time 
as  the  Judge  may  order; 

2.  To  dispose  of  and  manage  the  estate  according  to 
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law  and  for  the  best  interest  of  the  ward,  and  faith-  Same 
fully  to  discharge  his  trust  in  relation  thereto,  and  also 
in  relation  to  the  care,  custody,  and  education  of  the 
ward; 

3.  To  render  an  account,  on  oath,  of  the  property, 
estate,  and  moneys  of  the  ward  in  his  hands,  and  all 
proceeds  or  interests  derived  therefi'om,  and  of  the 
management  and  disposition  of  the  same,  within  three 
months  after  his  appointment,  and  at  such  other  times 
as  the  Court  directs;  and  at  the  expiration  of  his  trust 
to  settle  his  accounts  with  the  Probate  Judge,  or  with 
the  ward,  if  he  be  of  fnll  age,  or  his  legal  representa- 
tives, and  to  pay  over  and  deliver  all  the  estate,  moneys, 
and  effects  remaining  in  his  hands,  or  due  fi^om  him  on 
Buch  settlement,  to  the  person  who  is  lawfully  entitled 
thereto. 

Upon  filing  the  bond,  duly  approved,  letters  of  guard- 
ianship must  issue  to  the  person  appointed.  In  form, 
the  letters  of  guardianship  must  be  substantially  the 
same  as  letters  of  administration;  and  the  oath  of  the 
guardian  must  be  indoi'sed  thereon  that  he  will  per- 
form the  d-uties  of  his  office,  as  such  guardian,  accord- 
ing to  law. 

Note.— Stats.  1801,  p.  604,  Sec.  2;  see  Sees.  947-981, 
Political  Code,  and  notes,  as  to  *'  bonds."  By  the  lat- 
ter section  these  provisions  apply  to  bonds  of  guardians. 

1755.  (§§  1,  342.)     AVhen  any  person  is  appointed  Probate 
guardian  of  a  minor,  the  Probate  Judge  may,  with  the  JJ5Jj\°5J]J^ 
consent  of  such  person,  insert  in  the  order  of  appoint-  L"  pofnting 
ment  conditions  not  otherwise  obUgatory,  providing  *"*"***°- 
for  the  care,  treatment,  education,  and  welfare  of  the 
minor.     The  performance  of  such  conditions  is  a  part 

of  the  duties  of  the  guardian,  for  the  faithful  perform- 
ance of  which  he  and  the  sureties  on  his  bond  are 
responsible. 

Note.— Stats.  1866,  p.  380,  Sec.  1. 

1756.  (§§  15,  385.)  All  letters  of  guardianship 
issued,  and  all  guardians'  bonds  executed  under  the 
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Letters  of     provisions  of  this  Chapter,  with  the  affidavits  and  cer- 

guardian-        ,  ■*■ 

bonVo?      tificates  thereon,  must  be  recorded  by  the  Clerk  of  the 
lerwoS^  Probate  Court  having  jurisdiction  of  the  persons  and 
estates  of  the  wards. 

Note.— stats.  1861,  p.  607,  Sec.  15;  see  Sees.  947-981, 
Political  Code. 


Mainte- 
nance of 
minor  oat 
of  income 
of  his  own 
property. 


Guardian 
to  give 
bond. 
PowerH 
limited. 


Power  of 
Courts  to 
apiK>int 
guardians 
and  next 
friend  not 
impaired. 


1757.  (§§  9,  S44.)  If  any  minor,  ha\ing  a  father 
hving,  has  property,  the  income  of  which  is  sufficient 
for  his  maintenance  and  education  in  a  manner  more 
expensive  than  his  father  can  reasonably  aftbrd,  regard 
being  had  to  the  situation  of  the  fether's  family  and 
to  all  the  circumstances  of  the  case,  the  expenses  of 
the  education  and  maintenance  of  such  minor  may  be 
defrayed  out  of  the  income  of  his  own  property,  in 
whole  or  in  part,  as  judged  reasonable,  and  must  be 
directed  by  the  Probate  Court;  and  the  charges  there- 
for may  be  allowed  accordingly  in  the  settlement  of  the 
accounts  of  his  guardian. 

Note.— See  Harrin^  vs.  CJoles,  2  Brad.,  p.  349. 

1758.  (§§  10,  345.)  Every  testamentary  guardian 
must  give  bond  and  qualify,  and  has  the  same  powers 
and  must  perform  the  same  duties,  with  regard  to  the 
person  and  estate  of  his  ward,  as  guardians  appointed 
by  the  Probate  Court,  except  so  fiir  ao  their  powers 
and  duties  are  legally  modified,  enlarged,  or  changed 
by  the  will  by  which  such  guardian  was  appointed. 

NoTK.— Stats.  1861,  p.  604,  Sec.  3.  Father  failing  to 
appoint,  the  Court  wiU  exercise  a  discretion  consistent 
with  the  best  interests  of  the  infant. — Foster  vs.  Hott, 
3  Brad.,  p.  409. 

1759.  (§§  11,  346.)  Nothing  contained  in  this 
Chapter  affects  or  impairs  the  power  of  any  Court  to 
appoint  a  guardian  to  defend  the  interests  of  any  minor 
interested  in  any  suit  or  matter  pending  therein. 

Note.— See  Sec.  1718,  ante,  and  note.  Norris  n* 
Harris,  15  Cal.,  p.  255;  Town  send  vs.  Gordon,  19  CeIm 
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p.  201;  Lord  vs.  Hough,  37  Cal.  pp.  668, 669;  Smith  vs. 
McDonald,  October  Term,  1871,  cited  at  length  in  note 
to  Sec.  1769,  post. 


ARTICLE  II. 

GUARDIANS  OF  INSANE  AND  INCOMPETENT  PERSONS. 

Section  1763.  Guardians  of  insane  and  other  incompetent  persons. 

1764.  Appointment  by  Probate  Judge  after  hearing. 

1765.  Powers  and  duties  of  such  guardians. 

1763.  (§§  12,  347.)    When  it  is  represented  to  the  ^^f;^^^ 
Probate  Judge,  upon  verified  petition  of  any  relative  fnco2?®' 
or  friend,  that  any  person  is  insane,  or  from  any  cause  pewoM. 
mentally  incompetent  to  manage  his  property,  the 
Judge  must  cause  a  notice  to  be  given  to  the  supposed 
insane  or  incompetent  person,  of  the  time  and  place 

of  hearing  the  case,  not  less  than  five  days  before  the 
time  so  appointed,  and  such  person,  if  able  to  attend, 
must  be  produced  before  him  on  the  hearing. 

Note.— Appointment  cannot  be  collaterally  at- 
tacked.— Warner  vs.  Wilson,  4  Cal.,  p.  313.  Court 
may  make  personal  examination,  and  admit  evidence 
aliunde. — White  vs.  Palmer,  4  Mass.,  p.  147;  see  Civil 
Code,  Sec.  258.  As  to  power  to  make  a  will  if  restored, 
though  guardianship  still  exists. — See  Stone  vs.  Damon, 
12  Mass.,  p.  488.  Payment  to  ward  with  knowledge  of 
guardianship  invalid. — Leonard  vs.  Leonard,  14  Pick., 
p.  280. 

1764.  (§§  13,  348.)     If,  after  a  full  hearing  and  Appoint- 

^  '  *-'.  meat  by 

examination  upon  such  petition,  it  appears  to  the  Pro-  jj^^^^jft^x 
bate  Judge  that  the  person  in  question  is  incapable  of  *»®*^«* 
taking  care  of  himself  and  managing  his  property,  he 
must  appoint  a  guardian  of  his  person  and  estate,  with 
the  powers  and  duties  in  this  Chapter  specified. 

Note. — Examination. — See  Sec.  258,  Civil  Code;  see 
Bacouillat  vs.  Bequena,  36  Cal.,  p.  653. 

1765.  (§§  14,  349.)     Every  guardian  appointed,  as  Powers 

,  ,  .  *nd  datios 

provided  in  the  preceding  section,  has  the  care  and  of  such 

x-  jr  o  7  guardians. 

custody  of  the  person  of  his  ward,  and  the  manage- 
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ment  of  all  his  estate,  until  such  guardian  is  legally 
discharged;  and  he  must  give  bond  to  such  ward,  in 
like  manner  and  with  like  conditions  as  before  pre- 
scribed with  respect  to  the  guardian  of  a  minor. 

Note.— See  preceding  Sec.  1754,  and  Sees.  947-S81, 
Political  Code;  also,  Eacouillat  vs.  Bequena,  36  Cal.| 
p.  652. 


ARTICLE  III. 


Gaardian 
to  pay 
debts  of 
ward  out 
of  ward's 
ostato. 


THE   POWEKS  AND  DUTIES  OF  GUAKDIAKS. 

Section  1768.  Guardian  to  pay  debts  of  ward  out  of  ward's  estate. 
1709.  Guardian  to  recover  debts  due  his  ward  and  represent 
him. 

1770.  Guardian  to  manage  his  estate,  maintain  ward,  and 

seU  real  estate. 

1771.  Maintenance,  support,  and  education  of  ward,  how 

enforced. 

1772.  May  assent  to  a  partition  of  real  estate. 

1773.  Guardian  to  return  inventory  of  estate  of  ward.    Ap- 

praisers to  be  appointed.     Like  proceedings  when 
•  other  property  acquired. 

1774.  Settlements  of  guardians. 

1775.  Allowance  of  accounts  of  joint  guardians. 

1776.  Expenses  and  compensation  of  guardians. 

1768.  (§§  15,  350.)  Every  guardian  appointed 
under  the  provisions  of  this  Chapter,  whether  for  a 
minor  or  any  other  person,  must  pay  all  just  debts  due 
from  the  ward,  out  of  his  personal  estate  and  the 
income  of  his  real  estate,  if  sufficient;  if  not,  then  out 
of  his  real  estate,  upon  obtaining  an  order  for  the  sale 
thereof,  and  disposing  of  the  same  in  the  manner  pro- 
vided in  this  Title  for  the  sale  of  real  estate  of  dece- 
dents. 

Note. — The  necessity  or  expediency  of  the  sale  mu?t 
arise  from  one  or  more  of  these  circumstances:  1.  The 
existence  of  debts  due  from  the  ward  which  cannot  be 
paid  out  of  his  personal  estate  and  the  income  of  his 
real  estate.  2.  Tlio  insuflScienc3'  of  the  income  oj  the 
estate  of  the  ward  to  maintain  him  and  his  family,  or 
to  educate  his  family,  or  to  educate  him -when  a  minor. 
3.  That  it  would  be  for  the  benefit  of  the  ward  that  his 
real  estate,  or  a  part  thereof,  should  be  sold  and  the 
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proceeds  put  out  on  interest,  or  invested  in  some  pro- 
ductive stock.  Such  are  the  jf^ounds  as  laid  down  in 
Fitch  vs.  Miller,  20  Cal.,  p.  382,  based  on  Sees.  15, 20, 21 
(Code  Sees.  1768,  1777,  1778).  In  order  to  enable  the 
Court  to  judge  of  this  necessity  or  expediency,  the  first 
requisite  of  the  petition  is,  that  it  shall  set  forth  the 
condition  of  the  estate;  and  it  would  seem  to  be  only 
necessary  to  state  the  condition  in  such  manner  as  to 
enable  the  Court  to  judge  of  the  existence  of  one  or 
more  of  the  circumstances,  above  specified,  rendering 
a  sale  necessary  or  expedient.  It  may  be  observed  that 
the  circumstances  authorizing  an  executor  or  adminis- 
trator to  apply  for  a  sale  of  real  estate,  are  not  the  same 
as  in  the  case  of  a  guardian,  and  that  the  petition  of 
the  former  is  expressly  required  to  state  the  condition 
and  value  of  the  respective  portions.— Id.,  20  Cal.,  p. 
382.  See  sale  for  payment  of  supposed  or  alleged  liens. 
Hacouillat  vs.  Bcquena,  36  Cal.,  p.  657.  Guardians 
de  son  tort^  either  by  father  or  any  one  who  assumes  to 
and  acts  as  such. — Van  Eppes  vs.  Van  Dusen,  4  Paige, 
p.  64. 

1769.     (§§  16,  351.)     Every  guardian  must  settle  Guardian 

--  -,  1-in  1  n  -1^  recover 

all  accounts  of  the  ward,  and  demand,  sue  for,  and  debts  due 

'  '  '  •   his  ward 

receive  all  debts  due  to  him,  or  may,  with  the  appro-  JJj^gggnt 
bation  of  the  Probate  Judge,  compound  for  the  same  ^^™' 
and  give  discharges  to  the  debtors  on  receiving  a  fiiir 
and  just  dividend  of  his  estate  and  effects;  and  he 
must  appear  for  and  represent  his  ward  in  all  legal 
suits  and  proceedings,  unless  another  person  is  ap- 
pointed for  that  purpose  as  guardian  or  next  friend. 

Note. — See  note  to  preceding  section,  Fitch  vs. 
Miller,  there  cited;  Wilson  vs.  Wilson,  36  Cal.,  p.  449,  ' 
relating  to  the  wife.  Guardian  must  keep  accounts 
and  is  chargeable  with  interest  for  a  neglect  in  invest- 
ing the  funds  of  the  estate.  This  does  not  mean  that 
he  may  not  keep  on  hand  funds  for  contingent  expenses. 
Baker  vs.  Richards,  8  Serg.  &  Kawle,  p.  12;  Lay  vs. 
Barnes,  4  id.,  p.  112.  So,  if  the  guardian  mixes  the 
funds  with  his  own,  he  must  account  for  interest. — 
White  vs.  Parker,  8  Barb.,  p.  — ;  Rait  vs.  Rait,  1 
Brad.,  p.  845.  Counsel  fees. — McGary  vs.  Lamb,  3 
Texas,  p.  342.  Settlements. — Crowell's  Appeal,  2 
Watts,  p.  205;  Thacher  vs.  Dinsmore,  5  Mass.,  p.  300; 

43— Vol.  II. 
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Foster  vs.  Fuller,  6  id.,  p.  58.  Accounts. — Foteaux 
vs.  Lapage,  6  Iowa,  p.  123.  This  section  is  considered 
and  construed  in  Fox  vs.  Minor,  32  Gal.,  p.  118.  The 
ward  is  the  real  party  in  interest.  This  section  simply 
reSnacts  the  common  law  on  the  subject.  There  is 
nothing  in  this  section  inconsistent  with  the  provisions 
of  the  Practice  Act,  which  contemplates  that  the  suit 
may  be  in  the  name  of  the  infant — the  real  party  in 
interest.— Id.  Sec.  1804  (g  40)  is  also  here  considered, 
referring  to  Anderson,  guardian,  vs.  Cameron,  Morris, 
Iowa,  p.  437.  See  Sees.  372,  373,  ante,  and  notes.  In 
Smith  vs.  McDonald,  Oct.  Term,  1871,  the  Court  say: 
"  The  case  of  Gronifer  vs.  Puymiral,  19  Cal.,  p.  639, 
lays  down  the  correct  rule  in  regard  to  the  power  of  a 
guardian  to  appear  and  answer  for  his  ward,  whether 
in  or  out  of  the  State.  In  that  case  the  authority  of 
Lies,  who  was  appointed  guardian  for  the  infant  in 
France,  was  questioned;  but  the  Court  held  that  hii 
authority  to  appear  for  him  was  complete.  It  is  but 
justice  to  say  that  Justice  Crockett  dissented  in  this 
case. 

Guardian      *1770.     (§§17,352.)     Every  guardian  Ettust  manage 
his  estate,    iJie  estate  of  his  ward  frugally  and  without  waste,  and 

maintain  n      j  7 

TSiUetA^  ^PP^y  ^^^  income  and  profits  thereof,  as  far  as  maj  be 
estate.  necessaiy,  for  the  comfortable  and  suitable  mainte- 
nance and  support  of  the  ward  and  his  family,  if  there 
be  any;  and  if  such  income  and  profits  be  insuflicient 
for  that  pm'pose,  the  guardian  may  sell  the  real  estate, 
upon  obtaining  an  order  of  the  Ck)urt  therefor,  as  pro- 
vided, and  must  apply  the  proceeds  of  such  sale,  as 
fer  as  may  be  necessary,  for  the  maintenance  and  sup- 
port of  the  ward  and  his  family,  if  there  be  any. 

Note.— In  Kendall  vs.  Miller,  9  Cal.,  p.  592,  the 
powers  and  duties  of  guardians  are  discussed.  Guard- 
ianship, by  nature,  extends  only  to  the  custody  of  the 
person  of  the  ward.  To  entitle  the  guardian  to  manage 
the  property  of  his  ward,  he  must  be  duly  appointed  by 
some  competent  public  authority. — 2  Kent,  p.  218;  6 
Georgia  Bep.,  p.  404.  A  guardian  cannot  sell  even  the 
personal  property  of  his  ward  without  an  order  of 
Court. — Id.  In  Schmidt  vs.  Wieland,  35  Cal.,  p.  S45, 
the  case  of  Kendall  vs.  Miller,  supra,  is  construed. 
Here  the  Court  sa^i  **When  the  guardian  is  in  the 
control  and  possession  of  the  ward's  estate,  and  is  in 
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need  of  funds  for  the  education  and  maintenance  of  the 
wardf  the  proper  course  is  for  the  guardian  to  apply  to 
the  Probate  Court  for  leave  to  raise  the  necessarj'  funds 
by  Felling  a  portion  of  the  ward's  property."  It  was 
held  in  Swift  vs.  Swift,  40  Cal.,  p.  458,  that  there  was 
no  statutory  authority  to  compel  the  estate  of  the  minor 
to  supply  support  and  maintenance  for  him.  And  it 
was  said  by  Justice  Crockett,  speaking  for  the  Court, 
that  it  was  a  "casus  omissps"  by  the  Legislature. 
This  is  now  supplied  by  the  next  section. 

1771.  When  a  guardian  has  advanced,  for  the  Mainto- 
necessary  maintenance,  support,  or  education  of  his  '^^j^^* 
ward,  an  amount  not  disproportionate  to  the  value  of  ^^^^a?'* 
his  estate  or  his  condition  of  life,  and  the  same  is  enforced, 
made  to  appear  to  the  satisfaction  of  the  Court,  by 
proper  vouchers  and  proofs,  the  guardian  must  be 
allowed  credit  therefor  in  his  settlements.  •  Whenever 

a  guardian  fails,  neglects,  or  refuses  to  furnish  suitable 
and  necessary  maintenance,,  support,  or  education  for 
his  ward,  the  Court  may  order  fiim  to  do  so,  and  en- 
force such  order  by  proper  process.  Whenever  any 
third  person,  at  his  request,  suppUes  a  ward  with  such 
suitable  and  necessary  maintenance,  support,  or  educa- 
tion, and  it  is  shown  to  have  been  done  after  refusal 
or  neglect  of  the  guardian  to  supply  the  same,  the 
Court  may  direct  the  guardian  to  pay  therefor  out  of 
the  estate,  and  enforce  such  payment  by  due  process. 

NoTK.— In  the  case  of  Swift  vs.  Swift,  40  Cal.,  p. 
458,  it  was  held  that  the  Probate  Practice  Act  did  not 
provide  a  remedy  against  the  guardian  for  not  supply- 
ing necessaries  to  his  ward,  except  by  action  on  his 
bond.  The  learned  Judge  Crockett  says:  **It  is  evi- 
dently a  casus  omissus  in  the  statute.''  This  section 
was  inserted  to  supply  the  omission. 

1772.  (§§  18,  358.)     The  guardian  may  join  in  tod  May  anent 

to  a 

assent  to  a  partition  of  the  real  estate  of  the  ward,  partition  of 

*  ^  '    real  estate. 

wherever  such  assent  may  be  given  by  any  person. 

1773.  (§§  19,  354.)     Every  guardian  must  return 
to  the  Probate  Court  an  inventory  of  the  estate  of  his 
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Gnardian 
to  return 
inventory 
of  estate 
of  ward. 


Appraisers 
to  be 
appointed. 


Like 

proceedings 
when  other 
property 
acquired. 


ward  within  three  months  after  his  appointment,  and 
annually  thereafter.  When  the  value  of  the  estate 
exceeds  the  sum  of  one  hundred  thousand  dollars, 
semi-annual  returns  must  be  made  to  the  Probate 
Coml;.  The  Probate  Court  may,  upon  application 
made  for  that  purpose  by  any  person,  compel  the 
guardian  to  render  an  account  to  the  Probate  Court 
of  the  estate  of  his  ward.  The  inventories  and  ac- 
counts so  to  be  returned  or  rendered  must  be  sworn  to 
by  the  guardian.  .  All  the  estate  of  the  ward  described 
in  the  first  inventory  must  be  appraised  by  appraisers 
appointed,  sworn,  and  acting  in  the  manner  provided 
for  regulating  the  settlement  of  the  estate  of  dece- 
dents. Such  inventory,  with  the  appraisement  of  the 
property  therein  described,  must  be  recorded  by  the 
Clerk  of  the  Probate  Couii;  in  a  proper  book  kept 
in  his  office  for  that  purpose.  Whenever  any  other 
property  of  the  estate,  of  any  ward  is  discovered,  not 
included  in  the  inventory  of  the  estate  abeady  re- 
turned, and  whenever  any  other  property  has  been 
succeeded  to  or  acquired  by  any  ward,  or  for  his  ben- 
efit, the  like  proceedings  must  be  had  for  the  return 
and  appraisement  thereof  that  are  herein  provided  in 
relation  to  the  first  inventory  and  return. 

Note.— StatB.  1870,  p.  791,  Sec.  1. 


Settle- 
ments of 
guardians. 


AUowanco 
of  accounts 
of  joint 
guardians. 


1774.  (§§  35,  370.)  The  guardian  must,  upon  the 
expiration  of  a  year  from  the  time  of  his  appointment, 
and  as  often  thereafter  as  he  may  be  required,  present 
his  account  to  the  Probate  Court  for  settlement  and 
allowance. 

Note. — The  provisions  of  the  Code  applicable  alike 
to  estates  of  deceased  persons  and  wards,  considered 
in  Racouillat  vs.  Bequena,  36  Cal.,  p.  654;  see,  also, 
Abila  vs.  Padilla,  19  Cal.,  p.  390. 

1776.  (§§  49,  384.)  When  an  account  is  rendered 
by  two  or  more  joint  guardians,  the  Probate  Judge 
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may,  in  his  discretion,  allow  the  same  upon  the  oath 
of  any  of  them. 

Note.— See  Racouillat  vs.  Rnquena,  36  Cal.,  p.  655, 
where  this  verification  was  held  sufficient. 

1776.     (§§  47,  382.)     Every  guardian  must  be  al-  Expenses 

,  and  oom- 

lowed  the  amount  of  his  reasonable  expenses  incurred  pensation 
in  the  execution  x)f  his  trust,  and  he  must  also  have  «""diaD8« 
such  compensation  for  his  services  as  the  Court  in 
which  his  accounts  are  settled  deems  just  and  reason- 
able. 


Note. — The  sections  marked  thus:  (§§  47-382),  and  so  on,  refer  to  the 
Acts  of  April  19, 1850,  and  of  1851,  and  are  the  same  as  in  Belknap. 


ARTICLE    IV. 

THE  SALE   OF  PROPERTY  AND  DISPOSITION  OF  THE  PROCEEDS. 

Section  1777.  May  sell  property  in  certain  cases. 

•      1778.  Sale  of  real  estate  to  be  made  upon  order  of  Court. 

1779.  Application  of  proceeds  of  sales. 

1780.  Investment  of  proceeds  of  sales. 

1781.  Order  for  sale,  how  obtained. 

1782.  Notice  to  next  of  kin,  how  given. 

1783.  Copy  of  order  to  bo  served,  published,  or  consent  filed. 

1784.  Hearing  of  application. 

1785.  "Who  may  be  examined  on  such  hearing. 

1786.  Costs  to  be  awarded  to  whom. 

1787.  Order  of  sale,  to  specify  what. 

1788.  Bond  before  selling. 

1789.  All  proceedings  for  sales  of  property  by  guardians  to 

conform  to  Chapter  VII  of  this  Title. 

1790.  Limit  of  order  of  sale. 

1791.  Conditions  of  sales  of  real    estate  of  minor  heirs. 

Bond  and  mortgage  to  be  given  for  deferred  pay- 
ments. 

1792.  Probate  Court  may  order  the  investment  of  money  of 

the  ward. 

1777.     (§§  20,  355.)     When  the  income  of  an  es-  May  sen 
tate  under  guardianship  is  insufficient  to  maintain  the  m  certain 

cases. 

ward  and  his  family,  or  to  maintain  and  educate  the 
ward  when  a  minor,  his  guardian  may  sell  his  real  or 
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personal  estate  for  that  purpose,  upon  obtaining  an 
order  therefor. 

Note.— Stats.  1861,  p.  605,  Sec.  5.  When  the  case 
pointed  out  in  the  text  exists,  the  guardian  must  apply 
to  the  Probate  Court  for  leave  to  raise  the  necessary 
funds.— Schmidt  vs.  Wieland,  35  Cal.,  p.  345  ;  see,  also, 
Fitch  vs.  Miller,  20  Cal.,  p.  382,  cited  in  note  to  Sec. 
1768,  ante. 

Sale  of  real  1778.  (§§  21,  356.)  When  it  appears  to  the  satis- 
fr&tor^  faction  of  the  Court,  upon  the  petition  of  the  guardian, 
CourL  ^ijg^^  f^j,  ^Yie  benefit  of  his  ward  his  real  estate,  or  some 
part  thereof  should  be  sold,  and  the  proceeds  thereof 
put  out  at  interest,  or  invested  in  some  productive 
stock,  or  in  the  improvement  or  security  of  any  other 
real  estate  of  the  ward,  his  guardian  may  sell  the 
same  for  such  purpose,  upon  obtaining  an  order  there- 
for. 

•  Note. — Stats.  1861,  p.  605,  Sec.  6 ;  see  note  to  Sec 

1768,  ante ;  Fitch  vs.  Miller,  there  cited  ;  also,  Ken- 
dall vs.  Miller,  0  Cal.,  p.  592.  In  De  la  Montaf^ievs. 
Union  Ins.  Co.,  Oct.  Term,  1871,  the  Court  say:  Every 
alienation  of  the  property  of  the  ward  by  the  guardian, 
without  the  order  of  the  Court,  is  void,  and  this  is  the 
plain  intent  of  the  statute  as  held  in  Kendall  vs.  Miller, 
supra,  and  Schmidt  vs.  Wieland,  35  Cal.,  p.  343.  The 
case  of  Scott  vs.  Umbarger,  April  Term,  1871  (No. 
1941),  presents  a  case  of  fraudulent  sale  by  an  adminis- 
trator, of  which  the  defendant,  who  was  a  subsequent 
purchaser,  was  charf^ed  to  have  had  notice,  and  that 
the  proceedings  for  the  order  of  sale  were  not  regular, 
but  fraudulent,  the  administrator  being  the  purchaser, 
through  an  agent,  at  his  own  sale.  The  defendant 
•  claimed  to  be  an  innocent  purchaser^  in  good  faith,  on 

valuable  consideration,  and  without  notice.  The  Court 
held  the  allegations  of  fraud  not  to  have  been  suffi- 
ciently denied. 

Appiica-  1779.     (§§  22,  357.)     If  the  estate  is  sold  for  the 

proceeds  purposes  mentioned  in  this  Article,  the  guardian  must 
apply  the  proceeds  of  the  sale  to  such  purposes,  as  far 
as  necessary,  and  put  out  the  residue,  if  any,  on  inter- 
est, or  invest  it  in  the  best  manner  in  his  power,  until 
the  capital  is  wanted  for  the  maintenance  of  the  ward 
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and  his  family,  or  the  education  of  his  children,  or  for 
the  education  of  the  ward  when  a  minor,  in  which  case 
the  capital  may  be  used  for  that  purpose,  as  fiir  as  may 
be  necessary,  in  like  manner  as  if  it  had  been  personal 
estate  of  the  ward. 

1780.  (§§  23,  858.)     If  the  estate  is  sold  for  the  invwtment 

^  '  of  proceeds 

purpose  of  putting  out  or  investing  the  proceeds,  the  of  sales, 
guardian  must  make  the  investment  according  to  his 
best  judgment,  or  in  pursuance  of  any  order  that  may 
be  made  by  the  Probate  Court. 

1781.  (§§  24,  359.)     To  obtain  an  order  for  such  Order  for 

'      *     *  sale,  how 

sale,  the  guardian  must  present  to  the  Probate  Court  obtained. 
of  the  county  in  which  he  was  appointed  guardian,  a 
verified  petition  therefor,  setting  forth  the  condition 
of  the  estate  of  his  ward,  and  the  facts  and  circum- 
stances on  which  the  petition  is  founded,  tending  to 
show  the  necessity  or  expediency  of  a  sale. 

Note.— See  Fitch  vs.  Miller,  20  Cal.,  p.  852. 

1782.  (§§  25,  860.)     If -it  appears  to  the  Court  or  Notice  to 

^  ;  ^^  next  of  kin. 

Judge,  from  the  petition,  that  it  is  necessary  or  would  J»o^  «!▼©»• 
be  beneficial  to  the  ward  that  the  real  estate,  or  some 
part  of  it,  should  be  sold,  or  that  the  real  and  personal 
estate  should  be  sold,  the  Court  or  Judge  must  there- 
upon make  an  order  directing  the  next  of  kin  of  the 
ward,  and  all  persons  interested  in  the  estate,  to  appear 
before  the  Court,  at  a  time  and  place  therein  specified, 
not  less  than  four  nor  more  than  eight  weeks  from  the 
time  of  making  such  order,  to  show  cause  why  an  order 
should  not  be  granted  for  the  sale  of  such  estate.  If 
it  appear  that  it  is  necessary  or  would  be  beneficial  to 
the  ward  to  sell  the  personal  estate  or  some  part  of  it, 
the  Court  must  order  the  sale  to  be  made. 

1783.  (§§  26,  361.)  A  copy  of  the  order  must  be 
personally  served  on  the  next  of  kin  of  the  ward,  and 
on  all  persons  interested  in  the  estate,  at  least  fourteen 
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days  before  the  hearing  of  the  petition,  or  most  be 
published  at  least  three  successive  weeks  in  a  news- 
paper printed  in  the  county,  or  if  there  be  none  printed 
in  tlie  county,  then  in  such  newspaper  as  may  be  spe- 
cified by  the  Court  or  Judge  in  the  order.  If  written 
consent  to  making  the  order  of  sale  is  subscribed  by 
all  persons  interested  therein,  and  the  next  of  kin, 
notice  need  not  be  served  or  published. 

Note.— Stats.  1861,  p.  606,  Sec.  9. 

1784.  (§§  27,  362.)  The  Probate  Court,  at  the 
time  and  place  appointed  in  the  order,  or  such  other 
time  to  which  the  hearing  is  postponed,  upon  proof  of 
the  service  or  publication  of  the  order,  must  hear  and 
examine  the  proofs  and  allegations  of  the  petitioner 
and  of  the  next  of  kin,  and  of  all  other  persons  inter- 
ested in  the  estate  who  oppose  the  application. 

Note.— Stats.  1861,  p.  606,  Sec.  9. 

1786.  (§§  28,  363.)  '  On  the  hearing  the  guardian 
may  be  examined  on  oath,  and  witnesses  may  be  pro- 
duced and  examined  by  either  party,  and  process  to 
compel  their  attendance  and  testimony  may  be  issued 
by  the  Probate  Couii;  or  Judge,  in  the  same  manner 
and  with  like  effect  -as  in  other  cases  provided  for  in 
this  Title. 

Note.— Stats.  1861,  p.  606,  Sec.  10. 

1786.  (§§  29,  364.)  If  any  person  appears  and 
objects  to  the  granting  of  any  order  prayed  for  under 
the  provisions  of  this  Article,  and  it  appears  to  the 
Court  that  either  the  petition  or  the  objection  thereto 
is  sustained,  the  Court  may,  in  granting  or  refusing 
the  order,  award  costs  to  the  painty  prevailing,  and 
enforce  the  payment  thereof. 

1787.  (§§  30,  365.)  If,  after  a  full  examination,  it 
appears  necessary,  or  for  the  benefit  of  the  ward,  that 
his  real  estate,  or  some  part  thereof  should  be  sold, 
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the  Court  may  grant  an  order  therefor,  specifying 
therein  the  causes  or  reasons  why  the  sale  is  necessary 
or  beneficial,  and  may,  if  the  aame  has  been  prayed 
for  in  the  petition,  order  such  sale  to  be  made  either 
at  public  or  private  sale. 

Note.— Stats.  1861,  p.  606,  Sec.  11.  Sale  considered 
in  Judson  vs.  Sierra,  22  Texas,  p.  865.  Guardian  an 
officer.— Ex  Parte  Bartlett,  4  Brad.,  p.  221.  Default 
against  an  infant  considered  in  Ealston  vs.  Locker,  8 
•  Iowa,  p.  17;  Ex  Parte  Dawson,  3  Brad.,  p.  130.  What 
is  proper  charge  for  costs. — See  Kendall  vs.  Miller,  9 
Cal.,  591. 

1788.     (§§  31,  36^)     Every  guardian  authorized  to  Bond 
sell  real  estate  must,  before  the  sale,  give  bond  to  the  •6«uing. 
Probate  Judge,  with  sufficient  surety,  to  be  approved 
by  him,  with  condition  to  sell  the  same  in  the  manner, 
and  to  account  for  the  proceeds  of  the  sale,  as  pro- 
vided for  in  this  Chapter  and  Chapter  VII  of  this  Title. 

Note.— Guardian *8  bond  controlled  by  Sees.  947-981, 
Political  Code  Cal. 

1780.     (§§  32,  367.)     All  the   proceedings   under  aji^^h)- 
petition  of  guardians  for  sales  of  property  of  their  ^^JJ^'^IS^f 
wards,  giving  notice  and  the  hearing  of  such  petitions,  S'SJnform 
granting  or  refusing  the  order  of  sale,  directing  the  vii  oftSL 
sale  to  be  made  at  public  or  private  sale,  reselling  the 
same  property,  return  of  sale  and  application  for  con- 
firmation thereof,  notice  and  hearing  of  such  applica- 
tion, making  orders  rejecting  or  confirming  sales  and 
reports  of  sales,  ordering  and  making  conveyances  of 
property  sold,  accounting  and  the  settlement  of  accounts, 
must  be  had  and  made  as  required  by  the  provisions  of 
this  Title  concerning  estates  of  decedents,  unless  other- 
wise specially  provided  in  this  Chapter. 

Note.— Stats.  1850,  p.  271,  Sees.  31,  32;  1861,  p.  605, 
Sec.  7;  1801,  p.  606,  Sec.  11;  1850,  p.  271,  Sec.  36.  This 
section  making  all  the  proceedings  in  the  matter  of 
estates  of  deceased  persons  applicable  to  those  of  wards, 
the  various  decisions  referred  to  under  the  appropriate 

44— Vol.  II. 
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sectionSf  ante,  are  to  be  cODsulted  with  reference  to  these 
proceedings. — See  sections  ante,  and  notes,  on  the  sub- 
jects set  out  in  this  section,  pertaining  to  estates  of 
decedents.    In  Scott  vs.  Urabarger,  April  Term,  1871, 
the  Court  say  (Temple  for  the  Court):  "  No  relation  of 
confidence  existed  *    *    *   which  imposed  duties  upon 
defendant  in  defending  the  rights  of  the  plain tiif,  or 
tended  to  induce  plaintiff  to  rely  upon  them.    Defend- 
ant, by  the  sale,  acquired  no  equity  which  was  after- 
wards ripened  into  a  title,  nor  does  it  appear  that  the 
possession  of  the  property  aided  in  any  way  the  acqui- 
eition  of  the  title.    A  party  in  possession  without  nght, 
legal  or  equitable,  is  fraudulently  deprived  of  the  pos- 
session, without,  however,  depriving  him  of  any  right 
of  possession  at  law  re.sulting  from  his  actual  prior 
possession,  and  then  the  wrongdoer  purchases  the  title 
from  the  lawful  owner.    I  know  of  no  principle  upoo 
which  he  can  be  compelled  to  convej/  it.    1  therefore 
think  the  title  acquired  did  not  inure  to  the  benefit  of 
plaintiff,  and  that  the  defendant  cannot  be  compelled 
to  convey  to  them.**    This  was  a  ca.<«e  where  a  frand 
upon  the  heirs  was  alleged  in  procuring  an  order  for, 
and  in  the  sale  of,  a  decedent's  real  property;  the 
defendant  claiming  to  be  an  innocent  purchaser,  in 
good  faith,  and  without  notice  of  the  fraud,  etc.    1%« 
Court  found  that  the  notice  of  fraud  charged  was  not 
sufiiciently  denied,  but  based  the  decision  on  the  ground 
that  the  facts  admitted  and  proved  did  not  constitute 
defendants  tru^ees  of  the  plaintiffs  so  as  to  authorise 
the  conveyance  to  be  ordered. 

1700.  (§§  83,  8^8.)  No  order  of  sale  granted  in 
pursuaDce  of  this  Article  continues  in  force  more  thau 
one  year  after  granting  the  same,  without  a  sale  being 
had. 

NoTB.— Stets.  1861,  p.  606,  Sec.  12. 

1 79 1 .  (§§  50,  885.)  All  sales  of  real  estate  of  wards 
must  be  for  cash,  or  for  part  cash  and  part  deferred 
payments,  not  to  exceed  three  years,  bearing  date  from 
date  of  sale,  as,  in  the  discretion  of  the  Probate  Judge, 
is  most  beneficial  to  the  ward.  Guardians  making  sales 
must  demand  and  receive  from  the  purchasers  bond 
and  mortgage  on  the  real  estate  sold,  with  such  addi- 
tional security  as  the  Judge  deems  necessary  and  suffi- 
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cient  to  secure  the  faithful  payraent  of  the  deferred 
payments  and  the  interest  thereon. 

NoTE.—Stats.  1853,  p.  129,  Sec.  1. 

1702.     (§§  86,  371.)     The  Probate  Court,  on  the  Probate 

\^^         ^  /  '  ^       Court  may 

application  of  a  guardian  or  any  person  interested  in  f^JlJ^^Int 
the  estate  of  any  ward,  ajfter  such  notice  to  persons  iIS^^mV^ 
interested  therein  as  the  Probate  Judge  shall  direct, 
niay  authori;5e  and  require  the  guardian  to  invest  the 
proceeds  of  sales,  and  any  other  of  his  ward's  money 
in  his^ hands,  in  real  estate,  or  in  any  other  manner 
most  to  the  interest  of  all  concerned  therein;  and  the 
Probate  Court  may  make  such  other  orders  and  give 
such  directions  as  are  needful  for  the  management, 
investment,  and  disposition  of  the  estate  and  effects,  as 
circumstances  require. 

NoTE.—Stats.  1861,  p.  606,  Sec.  13. 


ARTICLE  V. 

NON-REBIDENT    GUARDIANS  AND  WARDS. 

Section  1793.  Guardians  of  non-resident  persons. 

1794.  Powers  and  duties  of  guardians  appointed  under  pre- 

ceding section. 

1795.  Such  guardians  to  give  Vonds. 

1796.  To  what  guardianship  shall  extend. 

1797.  Eeraoval  of  non-resident  ward's  property. 

1798.  Proceedings  on  such  removal. 

1799.  Discharge  of  person  in  possession. 

1703.     (§§  43,  378.)     When  a  person  liable  to  be  Guardians 

^  of  non- 

put  under  guardianship,  according  to  the  provisions  of  residont 

this  Chapter,  resides  without  this  State,  and  has  estate 
therein,  any  friend  of  such  person,  or  any  one  inter- 
ested in  his  estate,  in  expectancy  or  otherwise,  may 
apply  to  the  Probate  Judge  of  any  county  in  which 
there  is  any  estate  of  such  absent  person,  for  the 
appointment  of  a  guardian;  and  i^  after  notice  given 
to  all  interested,  in  such  manner  as  the  Judge  orders. 
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ARTICLE  VI. 

OEXERAL  AKD  MISCSLLAKEOU8  PR0VI8I0K8. 

Skction  1800.  Examination  of  persons  suspected  of  defrauding  wards 

or  concealing  proi^rty. 

1801.  Kcmoval  and  resignation  of  guardian,  and  surrender 
of  estate. 

1802.  Guardianship,  how  terminated. 

1803.  New  bond,  when  required. 

1804.  Guardian's  bond  to  be  filed.    Action  on. 

1805.  Limitation  of  actions  on  guardian's  l)ond. 

1806.  Limitation  of  actions  for  the  recovery  of  propeity 
sold. 

1807.  More  than  one  guardian  of  a  person  may  be  appointed. 

1808.  Power  of  Probate  Judge  in  chambers. 

1809.  Provisions  of  Section  1057  apply  to  guardians. 

Examina-         1800.     (§§  42,  377.)     Upoii  Complaint  made  to  him 

tioD  of 

?uroctedof  ^y  ^^y  guardian,  ward,  creditor,  or  other  person  inter- 
iwd?or°*   ested  in  the  estate,  or  having  a  prospective,  interest 
proportj?*    therein  as  heir  or  otherwise,  against  any  one  suspected 
of  having  concealed,  embezzled,  or  conveyed  away  any 
of  the  money,  goods,  or  effects,  or  an  instrument  ia 
writing,  belonging  to  the  ward  or  to  his  estate,  the 
Probate  Judge  may  cite   such   suspected  person  to 
appear  before  him,  and  may  examine  and  proceed  with 
him  on  such  chargQ  in  the  manner  provided  in  this 
Title  with  respect  to  persons  suspected  of,  and  charged 
with,  concealing  or  embezzling  the  effects  of  a  dece- 
dent. 

Removal  1801.     (§§  37,  372.)     When  a  guardian,  appointed 

aod 

resignation   either  bv  the  testator  or  the  Probate  Judffe,  becomes 

offfuardian    ...  . 

i  ?an-onder     iiisanc  or  othcrwisc  incapable  of  discharging  his  trust, 

of  estate,  ^j.  unsuitable  therefor,  or  has  wasted  or  mismanaged 
the  estate,  or  failed,  for  thirty  days,  to  render  an 
account  or  make  a  return,  the  Probate  Court  may, 
upon  such  notice  to  the  guardian  as  the  Court  may 
require,  remove  him  and  compel  him  to  surrender  the 

!  estate  of  the  ward  to  the  person  found  to  be  lawfully 

entitled  thereto.    Every  guardian  may  resign,  when  it 
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appears  proper  to  allow  the  same;  and  upon  the  resig- 
nation or  removal  of  a  guardian,  as  herein  provided, 
the  Probate  Court  or  the  Judge  thereof  may  appoint 
another  in  the  place  of  the  guardian  who  has  resigned 
or  has  been  removed. 

Note.— stats.  1870,  p.  792,  Sec.  2.  See  "Guardian 
and  Ward,"  Civil  Code,  Sec.  257,  et  seq.,  and  notes.  See 
"discharge or  resignation  of  guardian." — Wardnervs. 
Elkins,  38  Cnl.,  p.  441.  These  acts  as  well  as  others 
may  be  performed  by  the  Court  at  chambers,  which 
are  preliminary  thereto. 

1802.  (§§  38,  373.)    The  marriage  of  a  minor  ward  Guardian- 

,  , .  ,  ship,  how 

terminates  the  guardianship;  and  the  guardian  of  an  terminated 
insane  or  other  person  may  be  discharged  by  the  Pro- 
bate Judge  when  it  appears  to  him,  on  the  application 
of  the  ward  or  otherwise,  that  the  guardianship  is  no 
longer  necessary. 

Note.— See  Wardner  vs.  Elkins,  38  Cal.,  p.  441,  and 
note,  ante. 

1803.  (§§  39,  374.)     The  Probate  Judge  may  re-  New  bond. 

when 

quire  a  new  bond  to  be  given  by  a  guardian  whenever  required, 
he  deems  it  necessary,  and  may  discharge  the  existing 
sureties  from  further  liability,  after  due  notice  given 
as  he  may  direct,  when  it  shall  appear  that  no  injury 
can  result  therefrom  to  those  interested  in  the  estate. 

1804.  (§§  40,  875.)     Every  bond  given  by  a  guard-  Ouaniian's 
ian  must  be  filed  and  preserved  in  the  office  of  the  fii«d- 
Clerk  of  the  Probate  Court  of  the  county;  and  in  case 

of  a  breach  of  a  condition  thereof,  may  be  prosecuted 
for  the  use  and  benefit  of  the  ward  or  of  any  person 
interested  in  the  estate. 

NoTK.— In  Fox  vs.  Minor,  32  Cal.,  p.  118,  this  sec- 
tion is  considered  with  reference  to  the  party  pTaintiif  in 
the  action  here  provided,  and  cites  Anderson,  guardian, 
vs.  Cameron,  Morris,  Iowa,  p.  437,  in  support  of  the 
authority  to  sue  in  name  of  or  for  infant,  other  than  by 
his  appointed  guardian.  But  see  Sees.  372,  373,  ante, 
and  notes.  In  Gronifer  vs.  Puymiral,  19  Cal.,  p.  629, 
an  appointment  to  act  for  particular  action  considered. 
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1805.  (§§  41,  376.)  No  action  can  be  maintained 
against  the  sureties  on  any  bond  given  by  a  guardian, 
unless  it  be  commenced  within  three  years  from  the 
discharge  or  removal  of  the  guardian;  but  if  at  the 
time  of  such  discharge  the  pei-son  entitled  to  bring 
such  action  is  under  any  legal  disability  to  sue,  the 
action  may  be  commenced  at  any  time  within  three 
years  after  such  disability  is  removed. 

Note.— Sec  Sees.  947-981,  Political  Code,  "Bonds.'* 

1806.  (§§  37,  369.)  No  action  for  the  recoveiy  of 
any  estate,  sold  by  a  guardian,  can  be  maintained  by 
the  ward,  or  by  any  person  claiming  under  him,  unless 
it  is  commenced  within  three  vears  next  after  the  ter- 
mination  of  the  guardianship,  or  when  a  legal  disabil- 
ity to  sue  exists  by  reason  of  minority  or  otherwise, 
at  the  time  when  the  cause  of  action  accrues,  within 
three  years  next  after  the  removal  thereof. 

1807.  (§§  48,  383.)  The  Court.,  in  its  discretion, 
whenever  necessary,  may  appoint  more  than  one  guard- 
ian of  any  person  subject  to  guardianship,  who  must 
give  bond  and  be  governed  and  liable  in  all  respects 
as  a  sole  guardian. 

1 808.  (§§  16,  385.)  The  power  conferred  upon  the 
Probate  Judge  in  relation  to  guardians  and  wards  may 
be  exercised  by  him  at  chambers,  or  as  the  act  of  the 
Probate  Court,  when  holding  such  Court;  and  any 
order  appointing  a  guardian  must  be  entered  as  and 
become  a  decree  of  the  Court.  The  provisions  of  this 
Title  relative  to  the  estates  of  decedents,  so  far  as  they 
relate  to  the  pi-actice  in  the  Probate  or  the  District 
Courts,"  apply  to  proceedings  under  this  Chapter. 

Note.— stats.  1861,  p.  607,  Sec.  16.    The  text  accords 
with  Wardner  vs.  Elkins,  38  Cal.,  p.  441. 

1809.  The  provisions  of  Section  1057  are  hereby 
declared  to  apply  to  guardians  appointed  by  the  Court, 
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and  to  the  bonds  taken  or  to  be  taken  from  such  guard- 
ians, and  to  the  sureties  on  such  bonds. 

Note.— See  Sees.  947,  981,  Political  Code,  "Bonds." 
This  work,  when  presented  to  the  Legislature  by  the 
Code  Commissioners,  was  accompanied  with  this  note: 

"Those  fourteen  Chapters  embody  all  the  laws  regu- 
lating the  practice  and  proceedings  in  the  Probate 
Court.    Much  care  has  been  taken  to  simplify  the  pro- 
ceedings, as  far  as  consistent  with  the  delicate  nature 
of  the  subject.    Many  causes  conspire  to  render  the 
administration  of  the  estates  of  decedents,  minors, 
insane,  and   incompetent  persons  necessarily  prolix; 
this  business  is  often  placed  in  the  hands  of  persons 
who  have  no  direct  personal  interest  in  bringing  the 
estate  to  a  final  settlement  speedily  and  economically. 
The  Commission  invited  aid  from  all  sources  likely  to 
render  valuable  suggestions,  with  a  view  to  simplify 
and  render  economical  this  practice,  and  it  was  found, 
after  much  profound  study,  research,  and  consultation, 
that  but  very  few  provisions  of  our  statutes,  hitherto 
considered  as  tending  rather  to  complicate  the  subject 
than  otherwise,  could  be  dispensed  with ;  as  far,  how- 
ever, as  this  can  be,  it  has  been  done.    We  found  sug- 
gestions of  real  value  emanating  from  the  work  of  our 
predecessors,  in  the  autography  of  Judge  John  Currey, 
on  this  subject.     His  suggestions  have  been  mainly 
adopted.     Judges  M.  C.  Blake  and  S.  S.  Wright,  of 
San  Francisco,  and  Judge  S.  M.  Bliss,  of  Marysville, 
placed  the  Commission  under  obligations  for  aid  and 
indorsement.    The  suggestions  of  the  gentleman  first 
named  came  to  us  in  excellent  form,  in  amendments 
prepared  to  about  twenty  sections,  with  the  indorsement 
of  Judge  Wright.    They  were  received  after  these  sec- 
tions had  been  revised,  condensed,  and  fully  prepared, 
but  were  gratefully  received,  not  only  because  it  evinced 
an  interest  in  the  work,  and  an  earnest  desire  to  contrib- 
ute to  our  assistance,  but  also  for  the  reason  that  in  but 
two  instances  did  we  find  that  the  amendments  sug- 
gested were  not  already  incorporated.    It  is  needless 
to  say,  that  where  our  minds  are  so  remarkably  in 
accord  in  the  main,  that  these  omitted  amendments 
were  promply  made,  as  highly  proper,  and  were  over- 
looked in  our  review  simply  through  the  want  of  time 
the  more  thoroughly  to  examine  this  important  work. 


The  sections  in  parentheses,  thus  (S§  39,  374),  and  so  on,  refer  to  the 
Act  of  1860,  and  Belknap. 

45— Vol.  II. 
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TITLE    XII. 


OP  SOLE  TRADERS. 


Who  may 
beoome 
sole 
traden. 


Notice, 
how  given 
and  what 
tocontaio. 


Section  1811.  "Who  may  become  eole  traders. 

1812.  Notice,  how  given  and  what  to  contain. 

1813.  Petition,  what  to  contain  and  when  filed. 

1814.  May  have  five  hundred  dollars  of  community  or  hus- 

band's property. 

1815.  Who  may  oppose  it,  and  how. 

1816.  Trial  or  bearing. 

18]  7.  Decree,  what  it  must  be. 
*       1818.  Oath,  copy  of  ord«ir  to  be  recorded. 

1819.  Rights  and  liabilities  of  sole  tradem. 

1820.  Sole  trader  must  maintain  her  children. 

1821.  Husband  of  sole  trader  not  liable  for  debts. 

1811.  A  married  woman  may  become  a  sole  trader 
by  the  judgment  of  the  County  Court  of  the  county 
in  which  she  has  resided  for  six  months  next  preceding 
the  application. 

NoTK.— Stats.  1852,  p.  101,  Sec.  1.  The  Sole  Trader 
Act  does  not  make  the  wife  the  head  of  the  family,  nor 
in  any  respect  change  the  marital  relation  further 
than  as  to  her  business  as  sole  trader. — Saunders  vs. 
Webber,  39  Cal.,  p.  291. 

1812.  A  person  intending  to  make  application  to 
become  a  sole  trader  must  publish  notice  of  such 
intention  in  a  newspaper  published  in  the  county,  or 
if  none,  then  in  a  newspaper  published  in  an  adjoining 
county,  for  four  successive  weeks.  The  notice  must 
specify  the  term,  and  the  day  upon  which  application 
will  be  made,  the  nature  and  place  of  the  business 
proposed  to  be  conducted  by  her,  and  the  name  of 
her  husband. 

Note.— stats.  1862,  p.  101,  Sec.  2;  1862,  p.  108, 
Sec.  1.  In  Adams  vs.  Knowlton,  22  Cal.,  p.  283,  the 
Court  say:  "  The  requirements  of  the  statute  are  plain 
and  simple.  There  are  three  essential  facts  to  be  stated 
in  the  declaration :  First — That  she  intends  carrying  on 
some  certain  business,  specifically  describing  it;  Sec- 
ond— That  she  intends  to  carry  on  such  business  in  her 
own  name ;.  and.  Third— On  her  own  account.    It  is  un- 
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necessary  to  state  in  the  notice,  declaration,  or  petition 
that  which  the  Code  declares  to  be  the  legal  effect  of 
the  instrument."  The  notice  of  this  section  should 
embody  about  that  which  the  petition  of  the  next  should 
contain  in  regard  to  the  intention,  but  not  with  regard 
to  her  right  to  trade  alone.  The  declaration,  stating 
that  it  is  "  my  intention  to  carry  on  and  transact  busi- 
•  ness  on  m^'  own  account  and  in  my  own  name,  as  sole 
trader,  in  pursuance  of  an  Act  of  the  Legislature  of 
the  State  of  California  [reciting  it  by  title] ;  and  I  fur- 
ther declare  that  the  said  business  will  be  the  buying 
and  selling  of  goods,  wares,  and  merchandise,  etc.," 
was  held  to  sufficiently  describe  the  business  of  a  gen- 
eral merchant,  in  Abrams  vs.  Howard,  23  Cal.,  p.  389; 
see,  also,  Reading  vs.  Mullen,  31  Cal.,  p.  104. 

1813.  Ten  days  prior  to  the  day  named  in  the  Beiition, 
notice,  the  applicant  must  file  a  verified  petition,  set-  JJ^enmeSf 
ting  forth: 

1.  That  the  application  is  made  in  good  faith,  to 
enable  the  applicant  to  support  herself,  or  herself  and 
others  dependent  upon  her,  giving  their  names  and 
relation; 

2.  The  fact  of  insufficient  support  from  her  husband, 
and  the  causes  thereof,  if  known; 

^  3.  Any  other  grounds  of  application  which  are  good 
causes  for  a  divorce,  with  the  reason  why  a  divorce  is 
not  sought;  and, 

4.  The  nature  of  the  business  proposed  to  be  con- 
ducted, and  the  capital  to  be  invested  therein,  if  any, 
and  the  sources  fi'om  which  it  is  derived. 

NoTB. — See  the  cases  cited  in  preceding  note. 

1814.  The  applicant  may  invest  in  the  business  May  have 

SoUO  of 

proposed  to  be  conducted,  a  sum  derived  from  the  community 
community  property  or  of  the  separate  property  of  tlie  p^perty. 
husband,  not  exceeding  five  hundred  dollars. 

1816.     Any  creditor  of  the  husband  may  oppose  who  may 

,  •/       ±  x  oppose  it, 

the  application,  by  filing  in  the  Court  (prior  to  the  and  how. 
day  named  in  the  notice)  a  written  opposition  verified, 
containing  either: 
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'Same. 


Trial  or 
hearing. 


Decree, 
what  it 
must  be. 


1.  A  specific  denial  of  the  truth  of  any  material 
allegation  of  the  petition;  or  setting  forth, 

2.  That  the  application  is  made  for  the  purpose  of 
defrauding  the  opponent;  or, 

3.  That  the  application  is  made  to  prevent,  or  will 
prevent,  him  from  collecting  his  debt. 

Note.— stats.  1862,  p.  108,  Sec.  1. 

1816.  On  the  day  named  in  the  notice,  or  on  such 
other  day  to  which  the  hearing  may  be  postponed  by 
the  Court,  the  applicant  must  make  proof  of  publica- 
tion of  the  notice  hereinbefore  required,  and  the  issues 
of  fact  joined,  if  any,  must  be  tried  as  in  other  eases', 
if  no  issues  are  joined,  the  Court  must  hear  the  proofe 
of  the  applicant,  and  find  the  facts  in  accordance  there- 
with. 

Note.— Stats.  1862,  p.  108,  Sec.  1. 

1817.  If  the  facts  found  sustain  the  petition,  the 
Court  must  render  judgment,  authorizing  the  appli- 
cant to  carry  on,  in  her  own  name  and  on  her  own 
account,  the  business  specified  in  the  notice  and  peti- 
tion. 

Note.— Stats.  1862,  p.  108,  Sec.  1. 

Oath,  copy        1818.     The  sole  trader  must  make  and  file  with  the 
bo  recorded  Clerk  of  the  Court  an  affidavit,  in  the  following  form: 

"  I,  A.  B.,  do,  in  presence  of  Almighty  God,  solemnly 
swear  that  this  application  was  made  in  good  fiaith,  for 
the  purpose  of  enabling  me  to  support  myself  (and  aiiy 
dependent,  such  as  husband,  parent,  sister,  child,  or  the 
like,  naming  them,  if  any),  and  not  with  any  view  to 
defmud,  delay,  or  hinder  any  creditor  or  creditors  ot 
my  husband;  and  that  of  the  moneys  so  to  be  used  by 
me  in  business,  not  more  than  five  hundred  dollars 
have  come,  either  directly  or  indirectly,  from  my  hus- 
band.    So  help  me,  God." 

A  certified  copy  of  the  decree,  with  this  oath  indorsed 
thereon,  must  be  recorded  in  the  office  of  the  Recorder 
of  the  county  where  the  business  is  to  be  carried  on, 
in  a  book  to  be  kept  for  such  purpose. 


CoDB  OF  Civil  Procedure.  357 

Note.— Stats.  1862,  p.  108,  Sec.  1.  Tho  difficulties 
encountered  by  the  Court  in  Quttman  vs.  Scannell,  7 
Cal.,  p.  457,  where  there  was  a  dissenting  opinion  based 
on  the  question  of  fraud  raised  in  the  case,  are  here 
attempted  to  be  avoided.  See,  also,  Hurlburt  vs.  Jones, 
25  Cal.,  p.  225,  where  a  sole  trader  became  such  for  the 
purpose  of  acquiring  property  for  the  community.  If 
the  means  to  carry  on  the  business  is  supplied  by  the 
husband,  and  for  the  purpose  of  shielding  it  from  his 
creditors,  the  conveyance  is  void. — Id, 

1819.  When  the  ludscment  is  made  and  entered,  Righjaand 

•^       ^  '    liabilities 

and  a  copy  thereof,  with  the  affidavit  provided  for  in  l!^l^ 
Section  1818,  duly  recorded,  the  person  therein  named 
ia  entitled  to  carry  on  the  business  specified  in  her  own 
name,  and  the  property,  revenues,  moneys,  and  credits 
so  by  her  invested,  and  the  profits  thereof,  belong 
exclusively  to  her,  and  are  not  liable  for  any  debts  of 
her  husband;  and  she  thereafter  has  all  the  privileges 
of  and  is  liable  to  all  legal  processes  provided  for  debt- 
ors and  creditors,  and  may  sue  and  be  sued  alone,  with- 
out being  joined  with  her  husband. 

Note.— Stats.  1802,  p.  108,  Sec.  2.  The  effect  of  this 
judgment  was  held  in  McKune  vs.  McGarvey,  6  Cal., 
p.  497,  to  make  of  a  married  woman  a  feme  sole,  so 
far  as  the  proposed  business  is  concerned.  Affirmed  in 
Guttman  vs.  Scannell,  7  Cal.,  p.  458,  and  Camden  vs. 
Mullen  et  al.,  2&  Cal.,  p.  566.  The  right  of  a  married 
woman  to  acquire  separate  property  by  her  own  exer- 
tions, or  by  purchase,  can  only  exist  in  the  case  of  her 
becoming  a  sole  trader. — Alverson  vs.  Jones,  10  Cal., 
p.  12.  So  may  it  be  said  to  be  regarding  the  creation 
of  a  debt  by  a  married  woman;  if  she  is  a  sole  trader, 
it  will  be  held  to  be  her  debt. — Melcher  vs.  Kuhland, 
22  Cal.,  p.  522;  see,  also,  Hurlburt  vs.  Jones,  25  Cal., 
p.  225;  Camden  vs.  Mullen,  29  Cal.,  p.  564;  and  notes 
to  sections  preceding  in  this  Title;  see  **  Husband  and 
Wife,"  Civil  Code  Cal.,  Sees.  155-181,  and  notes. 

1820.  A  married  woman  who  is  adjudged  a  sole  Soie trader 

must  main* 

trader  is  responsible  and  liable  for  the  maintenance  of  ^ji?.**®'^ 
her  minor  children. 

Note.— Stats.  1852,  p.  101,  Sec.  4. 
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1821.  The  husband  of  a  sole  trader  is  not  liable 
for  any  debts  contracted  by  her  in  the  course  of  her 
sole  trader's  business,  unless  contracted  upon  his  writ- 
ten consent. 

Note.— Stats.  1852,  p.  101,  Sec.  6. 


TITLE   XIII. 


OP   PROCEEDINGS   IN    INSOLVENCY. 


Statutes  in 
relation  to, 
eontlnued 
in  force. 


Section  1822.  Statutes  in  relation  to,  continued  in  force. 

1822.  Nothing  in  this  Code  aifects  any  of  the  pro- 
visions of  "An  Act  for  the  relief  of  insolvent  debtors 
and  protection  of  creditoi's,*'  approved  May  fourth, 
eighteen  hundred  and  iifty-two,  or  of  the  Acts  amend- 
atory thereof,  approved  respectively  March  twelfth, 
eighteen  hundred  and  fifty-eight,  April  twenty-seventh, 
eighteen  hundred  and  sixty,  and  April  twenty-seventh, 
eighteen  hundred  and  sixty-three,  but  such  Acts  are 
recognized  as  continuing  in  force  notwithstanding  the 
provisions  of  this  Code. 

NoTK. — The  only  question  presented  for  our  consid- 
eration is  as  to  the  e^ect  of  the  Act  of  Congre^^s  enti- 
tled '*An  Act  to  establi.«h  a  uniform  system  of  bank- 
ruptcy throughout  the  United  States,**  of  the  *2d  of 
March,  1867,  upon  the  statute  of  this  State,  under 
which  the  defendant  obtained  his  discharge.  By  the 
eighth  section  of  the  first  Article  of  the  Federal  Con- 
stitution power  is  granted  to  Congress  '*to  establish 
uniform  laws  upon  the  subject  of  bankruptcies  through- 
out the  United  States.**  In  respect  to  this  and  cognate 
provisions  there  was  at  first  some  conflict  of  opinion 
upon  the  question  whether  the  power  thereby  granted 
was  exclusive,  but  it  was  finally  settled  that  it  was  not, 
upon  the  ground  that  there  was  nothing  in  the  language 
itself,  or  in  the  nature  of  the  power,  which  required 
that  it  should  be  exercised  exclusively  by  Congress. 
The  question  arose  in  the  case  of  Sturgcs  vs.  Crownin- 
shield,  4.Wheaton,  p.  122.  The  case  was  an  action  of 
assumpsit,  brought  in  the  Circuit  Court  of  Massachu- 
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setts,  upon  two  promissoiy  notes.  The  defendant 
pleaded  a  discharge  under  "An  Act  for  the  benefit  of 
insolvent  debtors  and  their  creditors,"  passed  by  the 
Legislature  of  New  York  at  a  time  when  there  was  no 
Act  of  Congress  upon  the  subject  of  bankruptcies. 
And  it  was  held  that  the  statute  of  New  York  was  not 
repugnant  to  the  Constitution  of  the  United  States — 
or,  in  other  words,  that  the  power  over  that  subject  was 
concurrent,  and  the  several  States  might  exercise  the 
power  so  long  as  there  was  no  conflicting  legislation 
by  Congress.  The  question  arose  again  in  the  case  of 
Ogden  vs.  Saunders,  12  Wheaton,  p.  213.  That,  also, 
was  an  action  of  assumpsit,  brought  by  a  citizen  of 
Kentucky  against  a  citizen  of  Louisiana.  Among  the 
defenses  pleaded  was  a  certificate  of  discharge  under 
an  Act  of  the  Legislature  of  the  State  of  New  York, 
of  which  State  the  defendant  was  a  resident  at  the  date 
of  his  acceptance  of  the  bills  of  exchange  in  suit.  One 
of  the  questions  was,  whether  the  law  of  New  York 
was  invalid  as  being  repugnant  to  the  Constitution  of 
the  United  States.  It  was  elaborately  argued  by  very 
able  counsel  upon  both  sides,  and  it  was  again  declared 
that  the  States  were  not  prohibited  from  passing  insol- 
vent or  bankrupt  laws  except  when  Congress  has  oefu* 
ally  exercised  its  power  upon  the  same  subject,  and 
the  State  laws  conflict  with  those  of  Congress.  See, 
also,  Blanchard  vs.  Eussell,  13  Mass.,  p.  12;  Adams 
vs.  Story,  1  Paine's  C.  C,  p.  79.  This  corollary 
follows:  That  all  the  State  laws  upon  the  sub- 
ject become  inoperative  or  suspended  the  moment 
the  law  of  Congress  takes  efifect,  so  far  as  all 
persons  and  cases  which  are  within  the  purview 
of  the  latter  are  concerned.  While  there  was 
some  difiference  of  opinion  between  the  members  of 
the  Court  in  the  case  of  Sturges  vs.  Crowninshield, 
upon  other  points  they  were  all  agreed,  as  stated  by 
Mr.  Justice  Story,  in  Ex  Parte  Eames,  2  Story,  p.  326: 
**  That  when  Congress  did  pass  a  Bankrupt  Act,  it  was 
supreme,  and  that  the  State  laws  must  yield  to  it^  and 
could  no  longer  operate  upon  persons  or  cases  within 
the  purview  of  such  Act.  The  enactment  of  such  an 
Act  suspended  the  State  laws  on  the  same  subject,  and 
created  a  disability  in  the  States  to  exerciee  powers  of 
the  like  nature.'*  It  is  claimed,  however,  on  the  part 
of  the  defendant,  that  his  proceedings  under  the  State 
law  were  commenced  prior  to  the  date  at  which  the 
Act  of  Congress  took  efifect,  and  are,  therefore,  un- 
afifected  by  the  latter  Act,  although  the  assignment  was 
not  made,  and  his  discharge  was  not  decreed  until  after 
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it  had  taken  effect.  If  a  State  Court  has  acquired 
jurisdiction,  under  a  State  law,  of  a  case  in  insolvency, 
and  is  engag^ed  in  eettling  the  debts  and  distributing 
the  asseU  of  the  insolvent  before  or  at  the  date  at  which 
the  Act  of  Congress  upon  the  same  subject  takes  effect, 
the  State  Court  may,  nevertheless,  proceed  with  the 

• 

case  to  its  final  conclusion,  and  its  action  in  the  matter 
will  be  as  valid  as  if  no  law  upon  the  subject  had  been 
passed  by  Congress.    This  question  arose  in  the  case  of 
Judd  vs.  Ives,  4  Metcalf,  p.  401,  and  was  determined 
as  just  stated.  —  Martin  vs.  Berry,  37  Cal.,  p.  209. 
The  insolventlawof  our  State  is  somewhat  differcntiVom 
that  of  Massachusetts.    Under  it  the  insolvent  Court  is 
not  authorized  to  seize  the  property  of  the  insolvent  upon 
the  filing  of  the  petition.    It  can  only  make  an  order, 
requiring  his  creditors  to  show  cause  against  his  dis- 
charge, at  a  time  and  place  of  which  they  are  to  be 
notified  by  the  Clerk;  and  a  further  order,  staying  all 
proceedings  against  the  insolvent,  unless  it  afterwards 
appears,  by  the  oath  of  a  creditor,  that  thete  is  reason 
to  apprehend  that  the  insolvent  will  take  advantage  of 
the  stay  to  make  some  disposition  of  his  property  to  the 
prejudice  of  his  creditors,  in  which  case  the  Court  may 
appoint  a  receiver,  to  take  possession  of  the  insolvent's 
property  and  hold  it  for  the  benefit  of  the  creditors. 
,   If  this  is  not  done,  the  debtor  may  remain  in  the  undis- 
turbed possession  of  all  of  his  property  until  the  meet- 
ing of  his  creditors,  at  or  before  which  time  he  is 
required  to  deposit  with  the  Clerk  of  the  Court  his 
books,  notes,  securities,  and  the  like.    He  may  also 
transfer  property  and  collect  debts  due  him,  in  the 
meantime,  without  prejudice  to  his  application,  pro- 
vided he  accounts  therefor  to  his  assignee  within  ten 
days  after  his  appointment. — Id.    The  Acts  continued 
in  force  by  this  section  are  upon  the  same  subject  with 
**  assignments  for  the  benefit  of  creditors,''  Civil  Code, 
Vol.  II,  pp.  454-474,  Sees.  3449-3473,  there  thoroughly 
annotated.    The  provisions  of  these  continuing  Acts, 
and   those   of  the    Civil  Code,    must   be    construed 
together — the  Civil  Code  as  to  the  rights  and  relation 
of  the  parties,  those  here  named  as  to  the  method  of 
their  application. — See  Hastings  vs.  Cunningham,  39 
Cal.,  p.  142.    Without  publication  of  notice,  n>;ide  as 
required  on  a  valid  order,  the  assignment  is  invalid.— 
McDonald  vs.  Kotz,  31  Cal.,  p.  167.  See,  also,  criticism 
on  **  proceedings  according  to  the  course  of  the  com- 
mon law." — Hahn  vs.  Kelly,  34  Cal.,  p.  391.    Nothing 
passes  under  an  invalid  assignment. — Hill  vs.  Keyes, 
10  Allen,  p.  258.    What  is  a  substantial  compliance 
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with  the  Act,  in  making  the  order  for  the  notice,  see 
Flint  vs.  Wilson,  36  Oal.,  p.  24.  Judgment  rendered 
in  an  action  commenced  before  proceedings  in  insol- 
vency were  instituted,  is  not  void,  but  the  discharge 
should  be  set  up  in  a  supplemental  answer  to  avail  the  * 
insolvent. — Rahm  vs.  Minis,  40  Cal.,  p.  422.  If  insol- 
vent applicant  fails  or  refuses  to  answer  an  allegation 
of  fraud  his  petition  should  be  dismissed. — Sanborn  vs. 
His  Creditors,  37  Cal.,  p.  609;  soo  cases  cited  in  note  to 
Sec.  3449,  ot  seq.,  Civil  Code. 
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PAET   IV. 


OF     EVIDENCE 


.    I 


PART  IV. 


OF      EVIDENCE. 


GENERAL  DEFINITIONS  AND  DIVISIONS. 

Section  1828.  Definition  of  evidence. 

1824.  Definition  of  proof. 

1825.  Definition  of  law  of  evidence. 

1826.  The  degree  of  certainty  required  to  establish  fao'  . 

1827.  Four  kinds  of  evidence  specified.     . 

1828.  Several  degrees  of  evidence  specified. 

1829.  Original  evidence  defined. 

1830.  Secondary  evidence  defined. 

1831.  Direct  evidence  defined. 

1832.  Indirect  evidence  defined. 

1833.  Primary  evidence  defined. 

1834.  Partial  evidence  defined. 

1835.  Satisfactory  evidence  defined. 

1836.  Indispensable  evidence  defined. 

1837.  Conclusive  evidence  defined. 

1838.  Cumulative  evidence  defined. 
1830.  Corroborative  evidence  defined. 

Note. — "  The  subject  of  evidence  properly  belongs 
to  the  department  of  procedure.  The  great  line  of 
division  in  the  law  is  between  the  department  of  rights 
and  the  department  of  remedies.  A  complete  Code  of 
procedure  must  furnish  a  guide  to  the  suitor  for  every 
step  he  takes,  from  the  beginning  to  the  end  of  his  con- 
troversy; in  short,  he  ought  to  find  in  it  the  whole  law  of 
remedies.  How  can  he  do  this,  unless  he  find  the  rules 
which  inform  him  what  witnesses  he  may  bring,  the 
method  of  producing  them,  and  of  the  examination  to 
which  they  may 'be  subjected?  Can  it  be  said  with  any 
propriety  that  the  subject  of  evidence  belongs  to  the 
code  of  rights?  Then,  is  not  its  appropriate  place 
in  the  code  of  remedies?    It  is  so  classed  by  philo- 
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sophical  and  legal  writers.  Bentham^s  Bationale  of 
Judicial  Evidence,  the  most  profound  and  original  work 
ever  written  upon  this  subject,  proceeds  upon  that  classi- 
fication: *The  system  of  procedure,'  says  he,  *  judicial 
procedure,  the  system  of  adjective  law,  is  a  means  to 
an  end.  That  end  is  or  ought  to  bo  the  execution  of 
thd  commands  issued,  the  fultillment  of  the  predictions 
delivered,  of  the  engagements  taken,  by  a  system  of 
the  substantive  law;  the  system  composed  of  all  the 
other  branches  of  the  body  of  law  put  together. 

"  '  The  law  respecting  evidence  is  one  branch  of  that 
system  of  adjective  law;  it  therefore  ought  to  be,  and 
everywhere  in  some  degree  is,  one  part  of  the  means 
directed  and  applied  to  the  attainment  of  that  end.  In 
proportion  to  the  steadiness  and  consistency  with  which 
it  does  act  in  subservience  to  that  end  is  its  congruity, 
its  propriety,  its  fitness,  the  claim  it  has  to  be  approved 
of  and  preserved  unchanged." — Vol.  4,  p.  477. 

"  That  the  law  of  evidence  is  not  capable  of  being 
reduced  into  a  written  code  cannot  be  permitted  for  a 
moment.  It  is  too  late,  after  the  discussions  and 
achievements  of  the  last  half  century,  now  to  insist  that 
there  is  any  part  of  the  unwritten  law  which  c&nnot  be 
reduced  to  a  written  code.  Though  not  written  in  stat- 
\  utcs,  it  is  yet  written  in  books,  whether  books  of  reports 

or  elementary  writers;  it  does  not  depend  upon  tradi- 
tion; it  is  not  handed  down  from  memory  or  throui^h 
hUccessive  generations,  as  if  there  were  no  written  lan- 
guage; but  it  is  preserved  in  Vritingr.  Whatever  has 
been  once  written  can  be  written  again;  wherever  scat- 
tered it  can  bo  found,  gathered,  digcste<I,  reconciled,  and 
arranged  in  one  book,  consisting  of  a  series  of  proposi- 
tions. Such  a  book  is  a  code.  The  codes  of  other 
countries  have  been  thus  framed.  It  was  not  expected, 
it  could  not  be  expected,  that  they  would  come  forth 
perfect  at  first;  but  time  and  experience  wrought  the 
necessary  amendments,  and  the  results  are  great 
national  works. 

"  One  of  the  most  distinguished  members  of  the  Coun- 
cil of  State  under  Napoleon,  and  one  who  bore  apart 
in  a  revision  of  the  French  Codes,  Count  Real,  wrote  a 
few  years  since,  to  the  late  eminent  reformer,  "Willi^ni 
Sampson,  of  New  York,  in  these  terms: 

**  *  Courage;  persevere  in  the  support  of  written 
reason  against  precedents  and  vague  traditions.  If  law 
had  no  foundation  but  precedents,  all  crimes  and  ioju- 
ries  would  have  remained  unpunbhed  and  unredressed 
from  the  creation  until  this  day.  The  first  judgment 
must  have  been  guided  by  reason.    Has  reason  lostita 
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power?  Precedents  have  been  made  by  lawyers  as 
articles  of  faith  by  divines.  But  whatever  respect  I 
may  entertain  for  religion,  I  have  not  the  same  rever-  ^ 

ence  for  the  decisions  of  Judges.  I  do  not  believe  that 
the  march  of  the  human  mind  is  retrograde.  »  *  » 
Do  as  we  did,  but  do  it  better,  profiting  by  our  mis- 
takes. Let  four  or  five  good  heads  be  united  in  a  com- 
mission to  frame  in  silence  the  project  of  a  Code.  It  is 
not  so  difilcult  a  task.  It  is  only  to  consult  together 
and  to  select.  Do  with  your  best  author^  as  we  did 
with  ours,  and  principally  with  Pothier's  Treatise  on 
Obligations,  which  we  simply  converted  into  articles  of 
our  Code.  This  project  once  formed,  submit  it  dispu- 
iationibus  eorum  and  you  come  to  a  result.  As  long 
as  nothing  is  written  nothing  will  be  done;  but  you  will 
gain  something  the  moment  you  have  a  written  text  for 
the  groundwork  of  your  discussions,  how  imperfect 
soever  it  may  be  at  first.  Our  Code  was  far  from  being 
adopted  as  it  was  originally  proposed  in  the  entire.  I 
doubt  whether  one  hundred  articles  were  preserved  in 
the  form  in  which  they  were  presented.  It  will  require 
ardent  hearts,  and  cool  heads,  and  resolved  industry,  for 
such  a  work.  "With  these,  I  think  you  will  not  fail  of 
complete  success.*  " — Report  of  N.  Y.  Code  Commis- 
sioners on  N.  Y.  Code  of  Civil  Procedure.  • 

In  1851  the  Legislature  of  this  State  adopted  the 
major  portion  of  the  provisions  of  the  New  York  Code 
relating  to  evidence,  and  incorporated  the  provisions  so 
adopted  into  the  Piactice  Act.  The  Commissioners 
have  taken  those  provisions  and.  made  them  the  basis 
of  part  ly  of  this  Code,  and  have  supplied  the  omitted 
portion. 

1823.  Judicial  evidence  is  the  means,  sanctioned  DoHniUon 

of  evidence. 

by  law,  of  ascertaining  in  a  judicial  proceeding  the 
truth  respecting  a  question  of  I'act, 

Note. — Evidence  in  legal  acceptation  includes  all 
the  means  by  which  any  alleged  matter  of  fact,  the 
truth  of  which  is  submitted  to  investigation,  is  estab- 
lished or  disproved. — Schloss  vs.  His  Creditors,  31  Cal., 
p.  293;  1  Greenleaf  on  Evidence,  p.  1;  Wills  on  Cir- 
cumstantial Evidence,  p.  2;  1  Starkie  Evidence,  p.  10; 
> 

1  Phillips  Evidence,  p.  1. 

1824.  Proof  is  the  effect  of  evidence,  the  estab-  Definition 

of  proof. 

lishment  of  a  fact  by  evidence. 

Note. — There  is  an  obvious  difference  between  the 
words  evidence  and  proof.    Evidence^  in  its  legal  accep- 
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tation,  includes  the  means  by  which  any  allegfcd  matter 
of  fact,  the  truth  of  which  is  submitted  to  ioTestigaticHi, 
is  established  or  disproved.  Proof  is  the  effect  or 
result  of  evidence. — Schloss  vs.  His  Creditors,  31  Cal-, 
p.  203;  1  Greenlf.  Ev.,  p.  1;  "VVillis.  Circumst.  Ev.,  p- 
2;  1  Stark  Evidence.,  p.  10;  1  Phil.  Ev.,  p.  1;  Whately's 
Logic,  B.  4,  Chap.  8,  Sec.  1. 

Definition         1825.     The  law  of  evidence,  whicli  is  the  subject 

of  law  of  '  ^ 

•ridonce.     of  this  part  of  the  Code,  is  a  collection  of  general  rules 
established  by  law: 

1.  For  declaring  what  is  to  be  taken  as  true  without 
proof; 

2.  For  declaring  the  presumptions  of  law,  both  those 
which  are  disputable  and  those  which  are  conclusive; 
and, 

8.  For  the  production  of  legal  evidence; 

4.  For  the  exclusion  of  whatever  is  not  legal; 

5.  For  determining,  in  certain  cases,  the  value  and 
effect  of  evidence. 

Note. — **  It  is  sometimes  said  of  the  law  of  evidence, 
as  of  the  other  branches  of  the  law,  that  its  rules  are 
well  defined,  well  understood,  and  stable.  The  entire 
opposite  would  be  nearer  the  truth.  The  books  abound 
with  contradictory,  fluctuating,  and  inconsistent  opin- 
ions.   The  following  may  be  taken  as  specimens: 

**  Lord  Mansfield  said,  in  the  case  of  Lowe  against 
JoliflTe,  1  Bl.,  p.  366:  '  We  don't  now  sit  here  to  take 
our  rules  of  evidence  from  Siderfin  or  Kcble.' 

"Lord  Kenyon:  *All  questions  upon  the  rules  of 
evidence  are  of  vast  impprtance  to  all  orders  and  degrees 
of  men;  our  lives,  our  liberty,  and  our  property  are  all 
concerned  in  the  support  of  these  rules,  which  have 
been  matured  by  the  wisdom  of  ages,  and  are  now 
revered  for  their  antiquity  and  the  good  itenae  in  which 
they  are  founded.  They  are  7iot  unites  depending  on 
technical  refinements^  but  upon  good  sense,  and  the 
preservation  of  them  is  the  first  duty  of  the  Judges.* 
3  Term  Rep.,  p.  721,  King  vs.  Eriswell. 

"  The  same  Lord  Kenyon,  in  Bent  vs.  Baker,  3  Term 

Bcp.,  p.  32:    *  I  premise,  with  mentioning  what  was 

said  by  Lord  Mansfield  on  this  subject,  that  the  old 

cases,  upon  the  competency  of  witnesses,  have  gone 

[  upon  very  subtle  grounds,    I  must  acknowledge  that 
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there  have  been  various  opinions  upon  this  subject,  and 
that  it  is  impossible  to  reconcile  all  the  cases.' 

**  Ashhurst:  *  There  is  so  great  a  contradiction  in 
decisions  respecting  the  boundaries  of  evidence,  that  I 
rather  chouse  to  give  my  opinion  on  the  particular 
circumstances  of  the  case,  than  to  lay  down  any  general 
rule  on  the  subject. — 3  Term  Rep.,  p.  34. 

**  Buller,  on  the  same  occasion:  *  This  case  involves 
in  it  the  question  which  has  been  so  repeatedly  agitated 
in  Courts  of  law,  what  objections  go  to  the  credit  and 
and  what  to  the  competency  of  the  witness;  than  which, 
no  question  is  more  perplexed.' 

**  Grose  once  said:  *The  distinction  between  com- 
petency  and  credit  is  by  no  means  accurately  settled. 
In  many  of  the  books,  the  shade  between  them  is  so 
light  that  the  boundaries  of  either  can  hardly  be  per- 
ceived; but  in  all  the  books  which  treat  of  evidence 
there  are  certain  technical  rules  laid  down  which  are 
highly  beneficial  to  the  public,  and  ought  not  to  be 
departed  from.' — See  N.  Y.  Reported  Code  C.  P., 
Sec.  1661. 

1826.     The  law  does  not  require  demonstration;  Thodeg^ree 

,  of  oortainty 

that  is,  such  a  degree  of  proof  as,  excluding  possibility  '®?°^'?4  <» 
of  error,  produces  absolute  certainty;   because  such  ^**'^- 
proof    is    rarely  possible.     Moral    certainty  only  is 
required,  or  that  degree  of  proof  which  produces  con- 
viction in  an  unprejudiced  mind. 

NoTK.— In  the  ordinary  affairs  of  life  we  do  not 
require  demonstrative  evidence,  because  it  is  not  con- 
sistent with  the  nature  of  the  subject,  and  to  insist  upon 
it  would  be  unreasonable  and  absurd.  The  most  that 
can  be  affirmed  of  such  things  is  that  there  is  no  reason- 
able doubt  concerning  them.  The  true  question,  there- 
fore, in  trials  of  fact,  is  not  whether  it  is  possible  that 
the  testimony  may  be  false,  but  whether  there  is 
sufficient  probability  of  its  truth;  that  is,  whether  the 
facts  are  shown  by  satisfactory  evidence.  Things 
established  by  satisfactory  evidence  are  said  to  be 
provM.—\  Greenlf.  Ev.,  p.  1;  see  also  Gambier's  Guide 
to  the  Study  of  Moral  Evidence,  pp.  121-196.  As 
mathematical  or  absolute  certainty  is  seldom  to  be 
attained  in  human  affairs,  reason  and  public  utility 
require  that  Judges  and  all  mankind,  in  forming  their 
opinion  of  the  truth  of  facts,  should  be  regulated  by 
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Four  kindd 
ofeTideDOA 
speeified. 


Several 
decrees  of 
evidence 
specified. 


Oridnal 
evioenoo 
defined. 


the  superior  number  of  probabilities  on  the  one  side  or 
the  other;  whctlier  the  amount  of  these  probabilities 
be  expressed  in  words  and  ara^uments,  or  by  figures  and 
numbers.  The  principal  difference  to  be  remarked 
between  civil  and  criminal  cases  with  reference  to  the 
modes  of  proof  by  direct  or  circumstantial  evidence  is, 
that  in  the  former,  where  civil  rights  are  ascertained,  a 
less  degree  of  proba1)ility  may  be  safely  adopted,  as  a 
ground  of  judgment,  than  in  the  latter  case,  which 
affects  life  and  liberty.  In  criminal  prosecutions  the 
circumstantial  evidence  should  be  such  as  to  produ<% 
nearly  the  same  degree  of  certainty  as  that  which  arises 
from  direct  testiipony,  and  to  exclude  a  rational  proba- 
bility of  innocence.  Doubtless  the  circumstances  ought 
to  be  of  such  a  nature  as  not  to  be  reasonably  accounted 
for  on  the  supposition  of  the  prisoner's  innocence,  but 
perfectly  reconcilable  with  the  supposition  of  the  pris- 
oner's guilt. — 1  Phil.  Ev.,  Chap.  10,  and  notes;  3  Stark 
Ev.,  p.  481;  Plunket's  Case,  3  C.  H.  Rec.,  p.  137; 
Atwood's  Case,  4  C.  H.  Bee,  p.  91. 

1827.  There  are  four  kinds  of  evidence: 

1.  The  knowledge  of  the  Court; 

2.  The  testimony  of  witnesses; 

3.  Writings; 

4.  Other  material  objects  presented  to  the  senses. 

1828.  There  are  several  degrees  of  evidence: 

1.  Original  and  secondary; 

2.  Direct  and  indirect; 

3.  Primary,  partial,  satisfactory,  indispensable,  and 
conclusive. 

Note. — This  classification  is  new. 

1829.  Original  evidence  is  an  original  writing  or 
material  object  introduced  in  evidence. 

Note. — Original  evidence  would  correspond  with  the 
definition  of  primary  evidence,  as  given  by  Mr.  Green- 
leaf,  so  far  as  it  is  "  the  best  evidence  or  that  kind  of 
proof  which  affords  the  greatest  certainty  of  the  fact  in 
question,  the  instalment  itself  being  always  regarded 
as  the  primary  or  best  possible  evidence  of  its  exist- 
ence and  contents.  Until  it  is  shown  that  the  production 
of  the  original  evidence  is  out  of  the  party's  power  no 
other  proof  of  the  fact  is  in  general  admitted.— See 
Sees.  1855  and  1856,  post,  and  notes;  see  Greenlf.  Ev., 


Code  of  Civil  Procedure.  371 

p.  121,  and  notes;  Sebree  vs.  Dorr,  9  Wheat.,  p.  558; 
Hart  vs.   Yunt,  1  "Watts,  p.  253.     Copies  soraetimos 
regarded  as  original  evidence. — Sec  Sec.  1M7,  post. 
The  rule  is  that  the  best  evidence  which  the  nature  of  the 
case  is  susceptible  of  mu«t  be  adduced. — McCann  vs. 
Beach,  2  Cal.,  p.  25.    The  word  **  original "  is  given  in 
"Worcester's  Dictionary  as  a  synonym  for  "  primary.** 
Probably  original  evidence  as  defined  by  this  section 
would  include  almost  all  that  evidence  which  has  here- 
tofore been  included  by  Messrs.  Greenleaf,  Starkie,  and 
Phillips,  under  the  term  prinnary  evidence  or  the  befit 
evidence,    Mr.  Phillips  uses  the  terms  original  and  pri- 
mary evidence  as  synonymous  and  in  opposition  to  sec- 
ondary evidence.    Best  on  Evidence  (Sec.  89)  says  "  the 
terms  '  primary  *  and  *  secondary  *  evidence  are  used  by 
_our  law  in  the  limited  sense  of  the  original  and  deriva- 
tive evidence  of  unwritten  documents."    And  again  the 
same  author  defines  original  evidence  to  be  that  which 
"has  an  independent  probative  force  of  its  own.*'    So 
that  we  may  safely  say  that  the  term  "original  evidence'* 
as  used  in  Sec.  1829,  cori'esponds  to  the  term  **  primary 
evidence  **  as  heretofore  used.    In  general  primary  evi- 
dence is  defined  to  be  "the  best  evidence  or  that  proof 
which  most  certainly  exhibits  the  true  state  of  facts  to 
which  it  relates."    The  law  requires  this  and  rejects 
secondary  or  inferior  evidence  when  it  is  attempted  to 
be  substituted  for  evidence  of  a  higher  or  superior  kind. 
McCann  vs.  Beach,  2  Cal.,  p.  25.    For  instance,  if  a 
written  contract  is  to  be  proved,  it  is  requisite  to  pro- 
duce the  original  writing  if  it  is  to  be  attained;  and  in 
that  case  no  copy  or  other  inferior  evidence  will  be 
received, — Sec  Sec«.  1855,   IH.VJ,  and  1947,  post,  and 
notes.    There  would  be  grounds  for  a  reasonable  sus- 
picion that  the  substitution  of  inferior  for  better  evi- 
dence arose  from  sinister  motives,  and  an  appreluMision 
that  the  best  evidence,  if  produced,  would  alter  the  case 
to  the  prejudice  of  the  party.    This  rule  relate?  not  to 
the  measure  or  quantity  of  evidence,  but  only  to  its 
quality^  when  compared   to  some   other  evidence  of 
superior  degree.    Since  this  rule  refers  only  to  the  qual- 
ity and  not  the  quantity  of  evidence,  it  is  apparent  that 
the  fullest  proof  that  the  case  admits  of  is  not  necessary. 
If  there  are  several  eye  witnesses  tt>  a  fact,  it  may  be 
proved  sufficiently  by  only  one.     It  is  not  necessary' 
always  when  the  matter  to  be  proved  has  been  reduced 
to  writing  that  the  writing  should  be  produced.    For 
instance,  though  the  narrative  of  a  fact  has  been  taken 
down  in  writing,  yet  the  fact  may  be  proved  orally.    A 
receipt  for  the  payment  of  money,  it  has  been  held,  will 
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not  exclude  oral  evidence  of  pnynicnt. — 4  Esp.,  p.  213;  7 
Barnew.  &  C,  p.  611;  1  Camp.,  p.  439;  3  Bamew.  & 
Aid.,  p.  56(3;  8ce  Sec.  2075,  post;  see  note  to  Sec,  1830. 

Secondary        18S0.     Secondary  evidence  is  a  copy  of  such  orig- 

ovidenc©         ,  ,  •'  \      ^  '^  ^ 

doiined.       iiial  writing  or  object,  or  oral  evidence  thereof. 

NoTK.— See  Sees.  1855,  1856.  1919,  1937,  post,  and 
note?;  see,  alto,  note  to  Sec.  1829,  ante.  Secondary 
evidence  is  that  evidence  which  is  admissible  when  the 
original  evidence  cannot  "be  produced,  and  which 
becomes  by  that  event  the  best  evidence. — Armstrong 
vs.  Morgan,  3  Yentes,  Penn.,  p.  530.     But  it  must  [ 

clearly  appear  that  the  original  evidence  is  not  obtain- 

I 

able.    The  person  having  the  original  must  be  applied  l 

to.    In  case  the  opposite  party  has  the  original  in  hi»  J 

possession,  notice  to  produce  such  original  evidence 
must  he  proved  before  the  secondary  evidence  will  be  ad-  | 

mitted.— See  Sec.^.  1037,  1938, post,  and  notes;  see,  also. 
Sec.  1000,  ante;   Grimes  vs.  Fall,  15  Cal.,  p.  63;  Poole 
vs.  Gerrard,  9  Cal.,  p.  584;  Burke  vs.  T.  M.  W.  Co., 
12  Cal.,  p.  403.     If  there  was  a  counterpart  of  the 
original,  it  should  be  produced  before  a  mere  copy  or 
oral  testimony  is  admitted. — 6  Term,  p.  236.    If  there 
ifi  no  counterpart,  a  copy  may  be  proved  in  evidence  by 
witnesses  who  know  that  it  is  a  copy  from  having  com- 
pared it  with  the  original. — Buller  Nisi  Prius,  p.  254;  1 
Kebl.,  p.  117;  6  Binn.,  Penn.,  p.  234;  2  Taunt.,  p.  52;  8 
Mass.,  p.  273.    Secondary  evidence  of  the  contents  of  a 
deed  or  grant  is  admissible  where  the  possession  of 
the  original  is  traced  to  the  possession  of  a  party  not 
in  the  Stiite.— Gordon  vs.  Searing,  8  Cal.,  p.  49.    Sec- 
ondary evidence  must  always  be  received  with  caution, 
and  then  not  until  every  means  is  shown  to  be  exhausted 
in  the  effort  to  procure  that  which  is  superior. — Norris 
vs.  Russell,  5  Cal.,  p.  249.    It  has  been  held  that  there 
are  no  degrees  in  secondary  evidence,  and  when  a  party 
has  laid  the  foundation  for  such  evidence,  he  may  prove 
the  contents  of  a  deed  by  parol,  although  it  appears 
that  an  attested    copy  is  in  existence.  —  Brown  vs. 
"Woodman,  6  Carr.  &  P.,  p.  206.    In  the  case  of  Doe  d. 
Gilbert  vs.  Ross,  in  the  Exchequer,  where  proper  notice 
to  produce  an  original  document  had  been  given  without 
success,  it  was  held  that  the  party  giving  the  notice  was 
not  afterwards  restricted  as  to  the  nature  of  the  sec- 
ondary evidence  ho  would  produce  of  the  contents  of 
the  document;  and,  therefore,  having  offered  an  attested 
copy  of  the  deed  in  that  case,  which  was  inadmissible 
in  itself  for  want  of  a  stamp,  it  was  held:  that  it  was 
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competent  for  him  to  abandon  that  mode  of  proof,  and 
to  resort  to  parol  testimony — there  being  no  degrees  in 
secondary  evidence  —  for  when  once  the  original  is 
accounted  for,  any  secondary  evidence  whatever  may 
be  resorted  to  by  the  party  seeking  to  use  the  same. —  « 
See  Doe  vs.  Ross,  8  Dowl.,  p.  389;  7  M.  &  W.,  p.  102, 
s.  c;  Doe  vs.  Jack,  I  Allen,  p.  476.  The  American 
doctrine,  as  deduced  from  various  authorities,  seems  to 
be  this:  that  if,  from  the  nature  of  the  case  itself,  it  is 
manifest  that  a  more  satisfactory  kind  of  secondary 
evidence  exists,  the  party  will  be  required  to  produce 
it;  but  that,  where  the  nature  of  the  case  does  not  of 
it'^elf  disclose  the  existence  of  such  better  evidence,  the 
objector  must  not  only  prove  its  existence,  but  also 
must  prove  that  it  was  known  to  the  other  party  in 
season  to  have  been  produced  at  the  trial.  Thus,  where 
the  record  of  a  conviction  was  destroyed,  oral  proof  of 
its  existence  was  rejected,  because  the  law  required  a 
transcript  to  be  sent  to  the  Court  of  Exchequer,  which 
was  better  evidence. — Hilts  vs.  Colvin,  14  Johns.,  p. 
182.  So,  a  grant  of  letters  of  administration  was  pre- 
sumed after  proof,  from  the  records  of  various  Courts, 
of  the  administrator's  recognition  there,  and  his  acts  in 
that  capacity.— Battles  vs.  HoUey,  6  Greenl.,  p.  145. 
And  where  the  record  books  were  burnt  and  mutilated, 
or  lost,  the  Clerk's  docket  and  the  Journals  of  the 
Judges  have  been  deemed  the  next  best  evidence  of 
the  contents  of  the  record. — Cooke  vs.  Wood,  1  Mc- 
Cord,  p.  139;  Lyons  vs.  Gregorj",  3  Hen.  &  Mumf.,  p. 
237;  Lowry  vs.  Cachy,  4  Vermont,  p.  504;  Doe  vs. 
Greenlee,  3  Hawks.,  p.  281.  In  all  these  and  the  like 
cases,  the  nature  of  the  fact  to  be  proved  plainly  dis- 
closes the  existence  of  some  evidence  in  writing,  of  an 
official  character,  more  satisfactory  than  mere  oml 
proof;  and  therefore  the  production  of  such  evidence 
is  demanded.  Such,  also,  is  the  view  taken  by  Chan. 
B.  Gilbert, — See  Gilb.  Evid.,  by  Lofft,  p.  5;  see,  also, 
Collins  vs.  Maule,  8  C.  «&  P.,  p.  502;  Evevingham 
vs.  Roundell,2  M.  &  Hob.,  p.  138;  Harvey  vs.  Thomas, 
10  Watts,  p.  63.  But  where  there  is  no  ground  for 
legal  presumption  that  better  secondary  evidence  exists, 
and  proof  is  received,  which  is  not  inadmissible  by 
other  rules  of  law,  unless  the  objecting  party  can  show 
that  better  evidence  was  previously  known  to  the  other, 
and  might  have  been  produced;  thus  subjecting  him, 
by  positive  proof,  to  the  same  imputation  of  fraud 
which  the  law  itself  presumes  when  primary  evidence 
is  withheld.  Thus,  where  a  notarial  copy  was  called 
for,  as  the  best  evidence  of  the  contents  of  a  lost  note, 
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the  Court  held,  that  it  was  sufBcient  for  the  party  to 
prove  the  note  by  the  best  evidence  actually  in  hi!» 
power;  and  that  to  require  a  notarial  copy  would  be  to 
demand  that  of  the  exiftence  of  which  there  was  no 
evidence,  and  which  the  law  would  not  presume  was  in 
the  power  of  the  party,  it  not  being  necessary  that  a  prom- 
issory note  should  be  protested. — Renner  vs.  The  Bank 
of  Columbia,  9  Wheat.,  p.  582;  Denn  vs.  McAllister,  2 
Halet.,  p.  46;  Unittd  States  vs.  Britton,  2  Mason,  p. 464. 
But  where  it  was  proved  that  a  copy  existed  of  a  note,  he 
was  held  bound  to  prove  it  by  the  copy. — 2  Mason,  p. 
468.  But  if  the  party  has  voluntarily  destroyed  the 
instniment,  he  is  not  allowed  to  prove  its  contents  by 
secondary  evidence,  until  he  has  repelled  every  infer- 
ence of  a  fraudulent  design  in  its  destruction.— ^Blade 
vs.  Noland,  12  Wend.,  p.  173.  So,  where  the  sub- 
scribing witness  to  a  deed  is  dead,  and  his  handwriting 
cannot  be  proved,  the  next  best  evidence  is  proof  of  the 
handwriting  of  the  grantor,  and  this  is  therefore  re- 
quired.—Clark  vs.  Courtney,  5  Peters,  p.  319.  But 
in  JVew  York  proof  of  the  handwriting  of  the  witness 
himself  is  next  demanded. — Jackson  vs.  Waldron,  18 
Wend.,  p.  178.  See  Greenlf.  Ev.,  Sec.  575.  But 
where  a  deed  was  lost,  the  party  claiming  under  it  was 
not  held  bound  to  call  the  subscribing  witnesses,  unless 
it  could  be  shown  that  he  previously  knew  who  they 
were.— Jackson  vs.  Vail,  7  Wend.,  p.  125.  So  it  was 
ruled  by  Lord  Kenyon,  in  Keeling  vs.  Ball,  Peake's 
Ev.,  App.,  p.  78.  In  Gillies  vs.  Smither,  2 Stark.  R.,  p. 
528,  this  point  does  not  seem  to  have  been  considered; 
but  the  case  turned  on  the  state  of  the  pleadings,  and 
the  want  of  any  proof  whatever  that  the  "bond  in  ques- 
tion was  ever  executed  by  the  intestate. — Greenleaf  on 
Evidence,  Vol.  1,  p.  122,  By  Sec.  1855,  post,  it  seems 
that  if  the  original  has  been  destroyed  or  is  withheld  by 
the  advei'se  party,  proof  of  the  contents  of  the  original 
may  be  made  by  either  a  copy  or  oral  evidence.  From 
this,  and  fVom  Sec.  1937,  post,  it  would  seem  that  by 
this  Code  there  are  no  degrees  in  secondary  evidence. 
For  example,  if  proof  is  made  of  the  loss  of  the  origi- 
nal, its  contents  may  be  proved  either  by  a  copy  or  by 
a  recital  of  its  contents  in  some  authentic  document,  or 
by  the  recollection  of  witnesses  at  the  option  of  the  party 
offering  such  evidence,  and  though  a  copy  might  exist, 
yet  the  party  could  prove  the  original  by  the  recollec- 
tion of  witnesses.  But  should  it  be  shown  by  one  party 
that  a  copy  of  the  original  was  known  by  the  other  to 
be  in  existence  and  obtainable,  and  the  latter  party 
should  still  attempt  to  prove  the  original  by  the  reool- 
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lection  of  witnesses  instead  of  such  copy,  the  rule  laid 
down  in  Sec.  2061,  post,  "  that  if  weaker  and  less  satis- 
factory evidence  is  offered  when  it  appears  that  stron  j^er 
and  more  satisfactory  was  within  the  power  of  the  party, 
the  evidence  offered  should  be  viewed  with  distrust.*' 

1831.    Direct  evidence  is  that  which  proves  the  Direct 
fact  in  dispute,  directly,  without  an  inference  or  pre-  defined, 
sumption,  and  which  in  itself,  if  true,  conclusively 
establishes  that  fact.    For  example:  if  the  fact  in  dis- 
pute be  an  agreement,  the  evidence  of  a  witness  who 
was  present  and  witnessed  the  making  of  it,  is  direct. 

Note. — Direct  evidence  has  been  defined  to  be  that 
means  of  proof  which  tends  to  show  the  existence  of  a 
fact  in  question  without  the  intervention  of  the  proof  of 
any  other  fact;  it  is  that  evidence  which,  if  believed, 
establishes  the  truth  of  the  fact  in  issue,  and  does  not 
arise  from  any  presumption.  Evidence  is  direct  and 
positive  when  the  very  facts  \p.  dispute  are  communi- 
cated by  those  who  have  the  actual  knowledge  of  them 
by  means  of  their  sense?.— 1  Phil.  Ev.,  p.  116;  1  Stark. 
Ev.,  p.  19.  In  one  sense  there  is  but  little  direct  or 
positive  proof,  or  such  proof  as  is  acquired  by  means 
of  one's  own  sense;  all  other  evidence  is  indirect  that 
is  inferred  or  presumptive.  But,  in  common  accepta- 
tion, direct  and  positive  evidence  is  that  which  is 
communicated  by  one  who  has  actual  knowledge  of  the 
fact. — See  Bouvier's  Law  Diet.,  Tit.  **  Evidence."  In 
trials  of  fact,  says  Mr.  Greenleaf  (1  Greenlf.  Ev.,  p. 
13),  it  will  generally  be  found  that  the  fiict  to  be  proved 
is  either  directly  attested  by  those  who  speak  from  their 
own*  actual  and  personal  knowledge  of  its  existence,  or 
it  is  to  be  inferred  from  other  facts  satisfactorily  proved. 
In  the  former  case,  the  proof  rests  upon  our  faith  in 
human  veracity,  sanctioned  by  experience.  In  the  lat- 
ter case,  it  rests  on  the  same  ground,  with  the  addition 
of  the  experienced  connection  between  the  collateral 
facts  thus  proved  and  the  fact  which  is  in  controversy. 
The  facts  are  in  both  cases  directly  attested.  In  the  for- 
mer case,  the  proof  applies  immediately  to  the  factum 
probandum  without  any  intervening  process,  and  it  is 
^  therefore  called  direct  or  positive  testimony.    In  the 

latter  case,  as  the  proof  applies  immediately  to  col- 
lateral facts  supposed  to  have  a  connection,  near  or 
remote,  with  the  fact  in  controversy,  it  is  termed  ciV- 
cumstantial,  and  sometimes,  but  not  with  entire  accu- 
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racy,  presumptive,^^— I  Greenleaf 's  Ev.,  p.  13.  By 
this  Code,  the  latter  would  ,be  included  within  the  defi- 
nition of  indirect  evidence. 

1832.  Indirect  evidence  is  that  which  tends  to 
establish  the  £ict  in  dispute  by  proving  another,  and 
which,  though  true,  does  not  of  itself  conclusively 
establish  that  fact,  but  which  affords  an  inference  or 
presumption  of  its  existence.  For  example:  a  witness 
proves  an  admission  of  the  party  to  the  fact  in  dispute. 
This  proves  a  fact,  from  which  the  fact  in  dispute  is 
inferred. 

Note. — Indirect  evidence  is  of  two  kinds — inferences 
and  presumptions. — See  these  discussed  in  note.*  to  Sec. 
1957,  et  seq.,  and  note  to  Sec.  1831.  Mr.  Starkie  defines 
indirect  evidence  to  be  evidence  **  of  facts  collateral  to 
the  disputed  fact,  but  fi-om  the  existence  of  which  the 
truth  of  the  fact  in  dispute  may  be  interred." — ^1  Stark. 
Ev.,  p.  f7;  see  Best  on  Ev.,  pp.  25,  400. 

1833.  Primary  evidence  is  that  which  suffices  for 
the  proof  of  a  particular  feet,  until  contradicted  and 
overcome  by  other  evidence.  For  example:  the  cer- 
tificate of  a  recording  officer  is  primary  evidence  of  a 
record,  but  it  may  afterwards  be  rejected  upon  proof 
that  there  is  no  such  record. 

Note. — It  will  be  observed  that  this  definition  cor- 
responds with  what  has  heretofore  been  known  as 
prima  fecie  evidence. — See  Bouv.  Law  Diet.,  Tit.  "  Evi- 
dence." Primary  evidence  of  a  fact  is  such  evidence  as 
in  judgment  of  law  is  sufficient  to  establish  the  fact, 
and  if  not  rebutted,  remains  sufficient  for  the  puipose. 
The  jury  are  bound  to  consider  it  in  that  light.  Ko 
Judge  would  hesitate  to  set  aside  their  verdict  and 
grant  a  new  trial  if,  under  such  circumstances,  without 
any  rebutting  evidence,  the^'  disregard  it.  It  would  be 
error  on  their  part  which  would  require  the  remedial 
interposition  of  the  Court.  In  a  legal  sense,  then,  such 
primary  evidence,  in  the  absence  of  aU  controlling  evi- 
dence or  discrediting  circumstances,  becomes  conclu- 
sive of  the  fact;  that  is,  it  should  operate  upon  the  minds 
of  the  jury  as  decisive  to  found  their  verdict  as  to  the 
fact.  Such  are  understood  to  be  the  clear  principles 
of  law  on  this  subject. — Kelly  vs.  Jackson,  6  Peters,  p. 
632;  United  States  vs.  Wiggins,  14  Peters,  p.  384.   For 
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example:  the  fact  of  premises  beinpj  fired  hy  sparks 
emitted  from  a  jjassing  engine  is  primary  evidence  of 
negligence  on  the  part  of  the  company,  rendering  it 
incumbent  on  them  to  show  that  some  precautions  had 
been  adopted  by  them  reasonably  calculated  to  prevent 
such  accidents. — Piggot  vs.  Eastern  Counties  R.  R. 
Co.,  3  Common  Bench  Rep.,  p.  229. 

1834.  Partial  evidence  is  that  whicli  «:oes  to  estab-  Partial 
lish  a  detached  fact,  in  a  series  tending  to  the  fact  in  douned. 
dispute.    It  may  be  received,  subject  to  be  rejected 

as  incompetent,  unless  connected  with  the  fact  in  dis- 
pute by  proof  of  other  iacts.  For  example:  on  an 
issue  of  title  to  real  property,  evidence  of  the  contin- 
ued possession  of  a  remote  occupant  is  partial,  for  it  is  *  • 
of  a  detached  fact,  which  may  or  may  not  be  after- 
wards  connected  with  the  fact  in  dispute. 

Note. — See  "  Indirect  Evidence,"  Sees.  1832,  ante, 
and  1957,  post.  Circumstantial  evidence  may  be,  and 
generally  is,  composed  of  partial  evidence — that  is, 
detached  facts.  Each  link  in  a  chain  of  circumstan- 
tial evidence  may  be  partial  evidence.  Its  connection 
with  the  fact  in  dispute  must  be  shown  b3'  proof  of 
other  facts,  or  it  will  be  rejected. 

1835.  That  evidence  is  deemed  satisfactory  which  Satisfac- 

tory 

ordinarily  produces  moral  certainty  or  conviction  in  an  J^if^J'^® 
unprejudiced  mind.     Such  evidence  alOne  will  justify 
a  verdict.     Evidence  less  than  this  is  denominated 
slight  evidence. 

KoTE. — See  note  to  Sec.  1826,  ante.  Satisfactory 
evidence  is  sometimes  called  sufficient  evidence,  and 
•  13  that  amount  of  proof  which  ordinarily  satisfies  an 
unprejudiced  mind  bej'ond  reasonable  doubt.  The  cir- 
cumstances which  will  amount  to  this  degree  of  proof 
can  never  be  previously  defined.  The  only  legal  test  of 
which  they  are  susceptible  is  their  sufficiency  to  satisfy 
the  mind  and  conscience  of  a  common  man,  and  so  to 
convince  him  that  he  would  venture  to  act  upon  that 
conviction  in  niatters  of  the  highest  concern  and  im- 
portance to  his  own  inteiest.  Questions  respecting  the 
competency  and  admissibility  of  evidence  are  entirely 

48— Tot.  II. 
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distinct  from  those  which* respect  its  BuflBciency  or  effect; 
the  fornier  being  exclusively  within  the  province  of  the 
Court,  the  latter  belonging  exclusively  to  the  juiy. — I 
Greenluaf  Ev.,  p.  2;  see  Columbian  Ins.  Co.  vs.  Law- 
rence, 2  Peters,  p.  25;  Bank  of  U.  S.  vs.  Corcoran,  2 
Peters,  p.  121;  Van  Ness  vs.  Pacai-d,  2  Pet«rs,  p.  137. 
What  circumstances  amount  to  proof  can  never  be 
matter  of  general  definition;  the  legal  test  is  the  suffi- 
ciency of  the  evidence  to  satisfy  the  midcrstanding  and 
conscience  of  the  jury  on  the  one  hand.  Absolute, 
metaphysical,  and  demonstrative  certainty  is  not  essen- 
tial to  proof  by  circumstances.  It  is  sufficient  if  they 
produce  moral  certainty,  to  the  exclusion  of  every  rea- 
sonable doubt;  even  direct  and  positive  testimony  does 
not  afford  grounds  of  belief  of  a  higher  and  superior 
nature  to  circumstantial  evidence.  To  acquit  upon 
.  '  light,  trivial,  and  fanciful  suppositions  and  remote  con- 

jectures, is  a  virtual  violation  of  the  juror's  oath,  and 
an  offense  of  great  magnitude  against  the  interests  of 
society,  directly  tending  to  the  disregard  of  the  obliga- 
tions of  a  judicial  oath,  the  hindrance  and  disparage- 
ment of  ji)i»tice,  and  the  encouragement  of  malefactors. 
On  the  other  hand,  a  juror  ought  not  to  condemn, 
unless  the  evidence  exclude  from  his  mind  all  reas^m- 
able  doubt  as  to  the  guilt  of  the  accused,  and,  as  has 
been  well  observed,  unless  he  is  so  convinced  "by  the 
evidence  that  he  would  venture  to  act  upon  that  con- 
viction in  matters  of  the  highest  concern  and  impor- 
tance to  his  own  interest;  and  in  no  case,  as  it  seem?, 
ought  the  force  of  circumstantial  evidence,  where  it  is 
adequate  to  conviction,  to.  be  inferior  to  that  which  is 
derived  from  the  testimony  of  a  single  witness,  the  low- 
est degree  of  direct  evidence. — 1  Stark.  Ev.,  p.  514. 

indispen-         1836.     Indispensable    evidence    is    that    without 

sable  '' 

defined*      which  a  particular  fact  cannot  be  proved. 

•  NoTK. — The  law  makes  certain  evidence  necessary  to . 

the  validit3'  or  proof  of  particular  acts.  For  example, 
treason  must  be  proved  by  the  testimony  of  two  wit- 
nesses to  the  same  overt  act. — See  this  subject  discuss- 
ed, Sees.  1967-1974,  post,  and  notes. 

Conclusive        1837.     Conclusivc  or  unansvrerable  evidence  is  that 

evidence  *       •  ' 

defined.  which  the  law  does  not  permit  to  be  contradicted. 
For  example,  the  record  of  a  Court  of  competent  jur- 
isdiction cannot  be  contradicted  by  the  parties  to  it. 
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NoTK.— Reed  vs.  Easton,  1  East.,  p.  355;  Stein  vs. 
Bowman f  13  Pet.,  p.  209.  The  judgment  roll  of  a 
Court  of  puporior  jurisdiction,  if  it  does  not  show  on 
its  face  affirmatively  a  want  o€  jurisdiction,  is  conclu- 
sive evidence  of  its  jurisdiction  over  the  ca»e. — Hahn 
vs.  Kelly,  34  Cal.,  p.  416;  seal  Greenloaf  Ev.,  p.  14,  et 
seq.,  and  cases  cited  in  notes.  Mr.  Best  draws  a  dis- 
tinction between  estoppels  and  conclusive  evidence  and 
holds  they  are  not  synonymous. — Best  on  Ev.,  pp.  673, 
674. 

1838.  Cumulative  evidence  is  additional  evidence  Cumu- 

•  lative 

of  the  same  character,  to  the  same  point.  doifnoi** 

NoTK. — Cumulative  evidence  is  that  which  goes  to 
prove  what  has  already  been  established  by  'other  evi- 
dence.— Bouv.  Law  Diet.,  Title  **  Cumulative  Evi- 
dence." 

1839.  Corroborative   evidence  is  additional  evi-  CJorrobo- 

rative 

dence  of  a  different  character,  to  the  same  point.  dotinSL* 


TITLE  I. 

OF  THE  GENERAL  PRINCIPLES  OF  EVIDENCE. 

Sectiox  1844.  One  witness  sufficient  to  prove  a  fact. 

1845.  Testimony  confined  to  personal  knowledge. 

1846.  Testimony  to  be  in  presence  of  persons  affected. 

1847.  Witness  presumed  to  speak  the  truth. 

1848.  One  person  not  affected  by  acts  of  another. 

1849.  Declarations  of  predecessor  in  title  evidence. 

1850.  Declai-ations  which  are  a  part  of  the  transaction. 
185L  Evidence  rclatinfj^  to  third  person. 

1852.  Declaration  of  decedent  evidence  of  pedip^e. 

1853.  Declaration  of  decedent  evidence  against  his  successor 

in  interest. 

1854.  "When  part  of  a  transaction  proved,  the  whole  is  ad- 

missible. 

1855.  Contents  of  writing,  how  proved. 

1850.  An  agreement  reduced  to  writing  de^kned  the  whole. 

1857.  Construction  of  language  relates  to  place  where  used. 

1858.  Construction  of  statutes  and  instruments,  general  rul^. 

1859.  The  intention  of  the  Legislature  or  parties. 

1860.  The  circumstances  to  be  considered. 


380 


Code  of  Civil  rnocEDURE. 


Ono  witness 
ButticioDt 
to  prove 
a  fact. 


Sectiox  ISCl.  Terms  to  be  construed  in  their  [»oneraI  acceptation- 

1S(>2.  Written  \vord.4  control  tho>e  printed  in  a  blank  fo:ni. 
ISrtS.  Persons  hkil.ed  may  tesliiy  to  decipher  chanicters. 
18G4.  Of  t\\*o  constructions,  which  preftirrcd. 
18G5.  A  written   instrument  conttiued    as  understood    by 

l)ju'ties.' 
1S06.  Construction  in  favor  of  natural  rip:ht  preferred. 
1807.  Material  allocation  only  to  be  proved, 
18{)S.  Evidence  conMned  to  material  allegation. 
18()U.  Affirmative  only  to  be  proved. 
1870.  Facts  which  may  be  j):oved  on  trial. 

IS 44.  The  direct  evidence  of  one  witness  who  is 
entitled  to  full  credit  is  sufficient  for  proof  of  any  fact, 
exce[)t'perjnry  and  treason. 

Testimony        1845.     A  Witness  can  testify  of  those  facts  onlv 

couHnud  to  ^  "  ^  ,    ' 

iwn»onai  which  hc  knows  of  his  own  knowledi^e;  that  is,  which 
are  derived  from  his  own  perceptions,  except  in  those 
few  express  cases  in  which  his  opinions  or  inferouces, 
or  the  declarations  of  others,  are  adniissihle. 

T©?tiraony        1346.     A  witness  can  he  heard  only  ui)on  oath  or 

to  bo  in.  »f       L 

oflfoSous     affinnation,  and  u[)on  a  trial  he  can  be  heard  only  in 
affected.      ^j^^  presence  and  subject  to  the  examination  of  aii 
the  parties,  if  they  choose  to  attend  and  examine. 

1847.  A  witness  is  presumed  to  speak  the  truth. 
This  presumption,  however,  may  be  repelled  by  the 
manner  in  which  he  testifies,  bv  t!ie  character  of  his 
testimony,  or  by  evidence  aiiVcti ng  his  cliaracter  for 
truth,  honesty,  or  integrity,  or  his  motives,  or  by  con- 
tradictory evidence;  and  the  jury  are  the  exciusivo 
judges  of  his  credibility. 

NoTK.— Stat^^  ISaS,  p.  103;  Sec«.  20ol,  *20o2,  i\o>U 


Witness 
prosuuied 
to  speak 
the  truth. 


Onepepion        1848.     The  I'iijhts  of  the  paitv  caimot  be  i»reiii- 

not  affected       .  .  . 

by  acts  of  diccd  bv  the  declaration,  act,  or  omission  of  another, 
except  by  virtue  of  a  }>arlicular  relation  between 
them;  therefore,  proceedings  against  one  cannot  attoct 
another. 

Note. — Declarations  of  thi:d  parties,  not  parties  to 
the  record,  are  not  admis&ible,  except  where  they  have 
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a  joint  interest  with  the  plaintiff  or  defendant,  or  where 
homa  legal  relation,  such  lu  partners,  exi.48. — Kilburn 
vj».  Ritchie,  2  Cal.,  p.  145.  If  such  declarations  of 
third  paities  are  sought  to  b^  introduced,  the  party 
offering  th(mi  must  establij^h  their  admissibility,  by 
showing  the  time  and  circumstances  under  which  they 
were  made. — Kilburn  vs.  Kitcliie,  2  Cal.,  p.  145.  The 
declaration  of  h  master  of  a  steamboat,  respecting  the 
setting  on  fire  of  crops  from  sparks  issuing  from  the 
chimnpy  of  the  boat,  was  held  admissible  to  establish 
the  liability  of  the  owners  of  the  bout  for  the  damage. 
Gerke  vs.  Cal.  Nav.  Co.,  9  Cal.,  p.  251.  Declamtions 
of  partners  made  after  dissolution  of  i)artnership,  con- 
cerning the  affairs  of  the  partnership,  are  not  admissi- 
ble as  evidence. — Burns  vs.  McKonzie,  23  Gal.,  p.  101; 
Bce,  also,  1  Phil.  Ev.  (C.  H.  &  E.  notes),  p.  498,  Notes 
1:!8,  500;  Clark  vs.  Gleason,  9  Cowen,  p.  57;  Baker  vs. 
Stackpole,  9  Cowen,  p.  420;  Bobbins  vs.  Willard,  6 
Pick.,  p.  464;  Van  Keusen  v?.  Parmelee,  2  Comst.,  p. 
530;  see  1  Greenlf.  Ev.,  p.  112,  and  notes.  Tlie  decla- 
ration of  an  agent  is  not  admissible  against  the  prin- 
cipal until  afler  proof  of  the  agency. — Grigsby  vs. 
Clear  Lake  Co.,  40  Cal.,  p.  397.  And  as  to  admis- 
sions of  third  parties  and  their  effect  upon  par- 
ties to  the  suit,  the  rule  as  laid  down  in  the  text 
is  sustailied  by  1  Phil.  Ev.  (C.  II.  &  E.  notes),  p. 
480,  et  seq.,  and  numerous  cases  ciUid  in  notes;  1 
Greenlf.  Ev.,  Sees.  172-204,  and  tiotos;  see,  also,  1 
Greenlf.  Ev.,  Sees.  Ill,  112,  113.  114, 115.  The  inter- 
est must  be  Joints  for  a  mere  cominunity  of  interest 
will  not  render  admissions  of  third  parties  admissible. 
1  Greenlf.  Ev.,  Sec.  170.  The  apparent  joint  interest 
is  not  sufficient  to  render  the  admission  of  one  party 
receivable  against  his  companions  where  the  reality  of 
that  wterest  is  the  point  in  controversy.  A  foundation 
must  first  be  laid  by  showing  prima  facie  that  a  joint 
interest  exists. — 1  Greenlf.  Ev.,  Sec.  177.  '*  Bailor  and 
bailee,"  see  Robinson  vs.  Haas,  40  Cal.,  p.  475. 

1849.     Where,  however,  one  derives  title  to  real  Dociara- 
proi^erty  from  another,  the  cleclaratioti,  act,  ©r  omission  predecessor 
of  the  latter,  while  holding  the  title,  in    relation   to  <»vidonce. 
the  i^roperty,  is  evidence  against  the  former. 

•  Note.— 1  Greenlf.  Ev.,  Sees.  109-111.     It  was  held 

that  if  an  estoppel  in  pais  is  claimed  against  a  vendee, 
arising  from  the  admissions  of  his  vendor,  tha  party 
making  such  claim  must  show  that  his  acts  in  relation 
to  the  property  were  induced  by  such  declarations  or 
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admissions. — Duel  vs.  Bear  Riv.  &  A.  Co.,  5  Cal.,  p. 
84;  see  Visher  vs.  Webster,  8  Cal.,  p.  109.  As  a  ffen- 
eral  rule,  the  vendor  is  not  a  competent  witness  to 
impeach  the  validity  of  a  sale  made  by  himself.  But 
when  evidence  is  introduced  showing  collusion  between 
vendor  and  purchaser  to  defraud  creditors  of  former, 
the  declarations  of  the  vendor  are  admissible,  and,  a 
fortiori,  his  sworn  statement. — Howe  vs.  Scannell,  8 
Cal.,  p.  325;  Visher  vs.  Webster,  8  Cal.,  p.  109;  Bor- 
land vs.  Hayo,  8  Ala.  (N.  S.),  p.  112.  Declarations  of  I 
a  vendor  oT  personal  property  subsequent  to  his  sale  are 
not  admissible  to  defeat  the  title  of  his  vendee,  either 
when  used  as  proof  of  fraud  or  any  other  act  in  avoid- 
ance of  the  sale;  and  the  cases  of  Landecker  vs.  Hou^h- 
taling,  7  Cal.,  p.  391,  and  Visher  vs.  Webster,  8  Cal., 
p.  109,  go  only  so  far  as  to  declare  that  the  admissions 
of  the  vendor  made  be/ore  the  sale  is  completed,  are 
admissible  to  show  his  own  fraud.  Even  to  this  extent 
the  authorities  hiive  been  much  divided. — C-ohn  vs. 
Mulford,  15  Cal.,  p.  62;  see  3  Phil.  Ev.,  pp.  616,  619, 
630,  notes;  see,  also,  Paige  vs.  O^Neil,  12  Cal.,  p.  483; 
Gallagher  vs.  Williamson,  23  Cal.,  p.  331.  The  state- 
ments of  the  vendor,  whether  before  or  after  eale,  may 
be  evidence  against  him  to  prove  his  fraud. — Gallagher 
vs.  Williamson,  23  Cal.,  p.  331.  It  was  held  that  the 
**  declarations  of  the  vendor  of  personal  property  made 
be/ore  the  sale,  are  admissible  for  the  purpose  of  show- 
ing a  fraudulent  intent  on  his  part;  but  declarations 
made  after  the  sale  stand  upon  a  different  ground  and 
cannot  be  received. — Jones  vs.  Morse,  36  Cal.,  p.  207, 
approving  Landecker  vs.  Houghtaling,  7  Cal.,  p.  391; 
Paige  vs.  O'Neil,  12  Cal.,  p.  496;  Visher  vs.  Webster, 
13  Cal.,  p.  58;  Cohn  vs.  Mulford,  15  Cal.,  p.  50;  Ca- 
hoon  vs.  Marshall,  25  Cal.,  p.  202.  The  declarations 
of  a  party  have  been  held  to  be  always  admissible 
against  himself  or  those  claiming  under  him,  without 
reference  to  the  time  when,  or  place  where,  they  were 
made.  In  the  same  case,  also,  it  was  held  that  in  de- 
termining whether  title  ever  vested  under  the  Yan 
!Ness  Ordinance  on  a  stale  claim,  all  the  acts  and  dec- 
larations, wherever  made,  are  admissible  against  the 
party  claiming,  for  the  pui-pose  of  ascertaining  what  he 
did  really  do  to  bring  himself  within  tlie  purview  of 
the  oi^inance.— McFadden  vs.  Wallace,  38  Cal.,  p.  51. 
The  declarations  of  a  grantor,  made  subsequent  to  his 
deed,  in  the  absence  of  his  gmntee,  and  while  such 
grantee  is  in  the  exclusive  possession  under  such  deed, 
cannot  be  given  in  evidence  to  impeach  or  impair  the 
validity  of  the  title  thus  transferred. — Spanagel  tb. 
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Dolliiiger,  38  Cnl.,  p.  2S2  approving  Cfthoon  vs.  Mnr- 
fhall,  25  Cal.,  p.  202;  Long  vs.  DoUarhide,  24  Cal.,  p. 
218,  and  citinpj  Osgood  vs.  Wanliattan  Co.,  3  Cow.,  p. 
(512;  Phoenix  Hank  vs.  Lay,  5  John.,  p.  413;  Arnold 
vs.  Bell,  I  Ha3'\vo{Kl,  pp.  30G,  397;  Fund  vs.  Selser,  4 
How.,  AIi;js.,  p.  520.  Seu,  further,  Robinson  vs.  Haas, 
40  Cal.,  p.  475. 

1850.  Where,  also,  the  declaration,  act,  or  omission  P««i»™'  . 

'  '  '         '  tions  which 

forms  part  of  a  transaction,  which  is  itself  the  fact  in  JPtJo^*^ 
dispute,  or  evidence  of  that  fact,  6uch  declaration,  act,  uoo""^ 
or  omission  is  evidence,  as  part  of  the  transaction. 

XoTK.— Sec  People  vs.  Pool,  27  Cal.,  p.  575.  The 
fact*,  circuni'stanced,  or  declarations  which  grow  out  of 
the  principal  liict  in  question,  which  are  conteraporane- 
OU.S  with  it,  and  serve  to  illustrate,  quality,  or  explain  it, 
con.-titutu  tho  res  gestce.  The  declaration  of  a  third 
person,  made  to  and  in  the  i)resence  of  parties  engaged 
in  a  controversy  at  the  time  of  the  doing  of  an  act  by 
one  of  them  that  becomes  the  subject  of  an  action,  may 
not  oni3'  be  well  calculated,  but  essential,  to  explain  the 
motives,  conduct,  arid  act  of  the  parties.  There  is  no 
distinction  in  principle  between  such  a  declaration  and 
one  made  at  the  same  time  by  one  of  the  parties. — 
Gillam  vs.  Sigman,  29  Cal.,  p.  641;  1  Phil.  Ev.  (C.  H. 
&  E.  not(i*),  p.  188,  Note  81.  Declarations,  to  be  a  part 
of  the  res  gcsUe^  are  not  required  to  bo  precisely  con- 
current in  point  of  time  with  the  principal  fact.  If 
they  spring  out  of  the  principal  transaction,  if  they 
tend  to  explain  it,  are  voluntary  and  spontaneous,  and 
are  made  at  n  time  so  near  it  as  to  preclude  the  idea  of 
deliberate  design,  then  they  are  to  be  regarded  as  con- 
temporaneous, and  are  admissible. — People  vs.  Vernon, 
35  Cal.,  p^51;  1  Greenleaf  Ev.,  Sec.  108;  Mitchum  vs. 
Stiite  of  Georgia,  11  Ga.,  p.  615;  Commonwealth  vs. 
McPikc,  3  Cush.,  p.  181.  In  a  suit  for  damages  for 
assault  and  battery,  the  language  used  at  the  time  of 
making  the  assault  is  a  part  of  the  respe«^cB,and  there- 
fore admissible  in  evidence  for  tho  purpose  of  character- 
izing the  act  as  bearing  upon  the  question  of  malice. — 
MacDougall  v^.  Mnguire,  35  Cal.,  p.  279;  see,  further, 
Lyon  vs.  Hancock,  :i5  Cal.,  p.  373. 

1851.  And  where  the  question  in  dispute  between  Evidence 

rdatinff 

the  parties  is  the  obligation  or  duty  of  a  third  person,  to  third 
whatever  would  be  evidence  for  or  against  such  person 
is  primary  evidence  between  the  parties. 
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Deciara-  1852.     The  declaration,  act,  or  omission  of  a  mem- 

tion  of  ,       , 

docpdem      ber  of  a  family  Jvho  is  a  decedent,  or  out  of  the  juns- 

evidoDce  of  •'  i  ^ 

pedigroe.  diction,  is  also  admissible  as  evidence  of  common  rep- 
utation, in  cases  where,  on  questions  of  pedigree,  such 
reputation  is  admissible. 

Dedara-  1853.     The  declaration,  act,  or  omission  of  a  dece- 

tionof  '  ' 

deeedont  dent,  having  suflScient  knowledge  of  the  subject,  against 
Jucco^sor"  ^^^  pecuniary  interest,  is  also  admissible  aa  evidence  to 
'- '—   that  extent  against  his  snccessor  in  interest. 


!  When  part       1 854.    "When  part  of  an  act,  declaration,  conversa- 

'  ofa  .  ... 

^jrovod^the  ^^^^'  ^^  Wilting  is  givcn  in  evidence  by  one  party,  the 
admiLVbie.  wliole  ou  the  samc  subject  may  be  inquired  into  by  the 
other;  when  a  letter  is  read,  the  answer  may  be  given; 
and  when  a  detached  act,  declaration,  convereation,  or 
writing  is  given  in  evidence,  any  other  act,  deblara- 
tion,  conversation,  or  writing,  which  is  necessary  to 
make  it  understood,  may  also  be  given  in  evidence. 

Note. — If,  during,  a  trial,  the  plaintiff  draws  out  of 

•    one  of  his  witnesscp  part  of  a  conversation  between  the 

•  plaintiff  and  another  person,  the  defendant  raay  prove 

by  his  witnesses  the  whole  of  the  conversation. — Gil- 
lam  vs.  Si^man,  29  Cal.,  p.  637.  If  one  party  read  a 
portion  of  a  writing  as  evidence,  the  other  party  may 
require  the  reading  of  the  remaining  portions  of  the 
same  before  the  intervention  of  other  evidence. — Span- 
agel  vs.  Dellinger,  38  Cal.,  p.  283;  1  Phil.  Ev.,  p.  406, 
Note  118,  pp.  417,  418;  1  Grecnlf.  Ev.,  Sec.  201.  If 
declarations  of  a  party  in  a  conversation  are  introduced 
as  evidence,  the  whole  conversation  must  be  taken 
together,  but  the  jury  are  not  bound  to  give  the  same 
weight  to  all  parts  of  it.  They  are  at  liberty  to  con- 
sider how  much,  under  the  circumstances,  is  entitled  to 
credit.— Tlirali  vs.  Smiley,  9  Cal.,  p.  537. 

Contents  of       1855.     (§  447.)     There  can  be  no  evidence  of  the 
how  proved  contcnts  of  a  writing,  other  than  the  writing  itself, 

except  in  the  following  cases: 

1.  When  the  original  has  been  lost  or  destroyed;  in 

which  case  proof  of  the  loss  or  destruction  must  first 

be  made; 
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2.  When  the  original  is  in  the  possession  of  the  Same, 
party  against  whom  the  evidence  is  oftered,  and  he 
fails  to  produce  it  after  reasonable  notice; 

3.  When  the  orisrinal  is  a  record  or  other  document 
in  the  custody  of  a  public  officer; 

4.  When  the  original  has  been  recorded,  and  a  cer- 
tified copy  of  the  record  is  made  evidence  by  this 
Code  or  by  statute; 

5.  When  the  original  consists  of  numerous  accounts 
or  other  documents,  which  cannot  be  exarftined  in 
Court  without  great  loss  of  time,  and  the  evidence 
sought  from  them  is  only  the  general  result  of  the 
whole. 

In  the  cases  mentioned  in  Subdivisions  3  and  4,  a 
copy  of  the  original  must  be  produced;  in  those  men- 
tioned in  Subdivisions  1  and  2,  either  a  copy  or  oral 
evidence  of  the  contents. 

Note. — 1.  Subd.  1. — In  the  case  of  lost  instruments, 
where  no  copy  has  been  preserved,  it  is  not  to  be  ex- 
pected that  witnesses  can  recite  its  contents  word  for 
word;  it  is  sufficient  if  intelligent  witnesses,  who  had 
read  the  paper,  understood  its  object  and  can  state  it 
with  precision.— Posten  vs.  Kassette,  5  Cal.,  p.  469. 
Proof  of  its  loss,  however,  must  first  be  made. — Id. 
Evidence  of  the  contents  of  a  writing,  other  than  the 
writing  itself,  will  not  be  allowed,  even  if  it  is  claimed 
that  the  original  writing  is  lost,  unless  there  has  been 
a  diligent  search,  in  good  faith,  unsuccessfully  made 
for  it  in  a  place  where  it  was  most  likely  to  be  found, 
and  it  appears  that  the  party  has  exhausted  in  a  rea- 
sonable degree  aU  sources  of  intbrmation  and  means 
of  discovery  naturally  suggested  by  the  nature  of  the 
case  and  accessible  to  the  party.  Here  evidence  of 
search  is  insufficient;  the  search  must  have  been  dili- 
gent. Where  the  library  and  papers  of  a  party  are 
destroyed  by  fire,  with  the  exception  of  a  few  papers, 
and  evidence  of  a  search  for  the  paper  is  made  but  it 
is  not  said  that  the  search  was  among  the  papers  saved, 
it  was  held  that  proof  of  the  loss  of  the  paper  was 
insufficient,  for  the  paper  might  have  been  one  of  those 
saved  from  the  fire. — Folsom's  Executors  vs.  Scott,  6 
Cal.,  p.  461.    And  as  to  diligent  search,  affidavit  of 

49— Vol.  II. 
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party  as  to  loss,  etc.,  see,  also,  Fallon  vs.  Dougherty, 
12  Cal.,  p.  104;  Macy  vs.  Goodwin,  6  Cal.,  p.  581; 
Hensley  vs.  Tarpey,  7  Cal.,  p.  288;  Bagley  vs.  Eaton, 
10  Cal.,  p.  147. 

"It  is  not  a  matter  of  course  to  allow  secondary 
evidence  of  the  contents  of  an  instrument  in  suit  upon 
proof  of  its  destruction.  If  the  destruction  was  the 
result  of  accident,  or  was  without  the  agency  or  con- 
sent of  the  owner,  such  evidence  is  generallj''  admis- 
sible. But  if  the  destruction  was  voluntarily  and 
deliberately  made  by  the  owner,  or  with  his  asserit, 
as  in  the  present  case,  the  admissibilit3-  of  the  evidence 
will  depend  upon  the  cause  or  motive  of  the  party  in 
cU'ecting  or  assenting  to  the  destruction.  The  object 
of  the  rule  of  law  which  requires  the  production  of  the 
best  evidence  of  which  the  facts  sought  to  be  estab- 
lished are  susceptible,  is  the  prevention  of  fntud;  for 
if  a  party  is  in  possession  of  this  evidence  and  with- 
holds it,  and  seeks  to  substitute  inferior  evidence  in  its 
place,  the  presumption  naturally  arises  that  the  better 
evidence  is  withheld  for  fraudulent  purposes,  which  its 
production  would  expose  and  defeat.  When  it  appears 
that  this  better  evidence  has  been  voluntarily  and  de- 
liberately destroyed  the  same  presumption  anses,  and 
unless  met  and  overcome  by  a  full  explanation  of  the 
circumstances  it  becomes  conclusive  of  a  fraudulent 
design,  and  all  secondary  or  inferior  evidence  is  re- 
jected. If,  however,  the  destruction  was  made  upon 
an  erroneous  impression  of  its  eflect,  under  circum- 
stances free  from  suspicion  of  intended  fraud,  the  sec- 
ondary evidence  is  admissible.  The  cause  or  motive 
of  the  destruction  is,  then,  the  controlling  fact  which 
must  determine  the  admissibility  of  this  evidence  in 
such  cases. 

"Authorities  to  the  same  effect  might  be  cited  almost 
ad  infinitum.  From  them  it  is  clear  that  the  cause  or 
motive  of  the  destruction  of  the  instrument  in  suit, 
when  voluntarily  made,  must  determine  the  question 
of  the  admissibility  of  secondary  evidence  of  its  con- 
tents. From  them  it  is  also  clear  that  the  facts  and 
circumstances  of  the  destruction  must  be  shown  in  the 
first  instance  to  the  Court,  to  enable  it  to  judge  of  the 
propriety  of  admitting  or  refusing  the  secondary  evi- 
dence. These  facts  and  circumstances,  in  a  great  num- 
ber of  instances,  probably  the  greater  number,  are 
Itnown  only  to  the  parties  themselves,  and  from  them 
alone  can  any  proof  be  obtained.  The  same  prin- 
ciple, then,  which  allows  the  parties  to  prove  by  their 
own  testimony  the  destruction  must  necessarily  allow 
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them  to  prove  all  such  facts  and  circumstances  ns  are 
requisite  to  tHe  introduction  of  the  secondary  evidence. 
If  the  testimony  of  independent  and  disinterested  wit- 
ntiSj«es  were  es^ntial  to  prove  these  facts  and  circum- 
stances there  could  never  be  any  necessity  for  the 
testimony  of  the  parties  themselves  to  the  destruction. 
The  circumstances  of  the  destruction  could  only  be 
known  in  connection  with  the  destruction  itself,  and  the 
Ifttor  fiict  could  be  established  with  the  former  fects 
by  the  same  witnesses.  The  naked  fact  of  voluntary 
destruction,  without  explanation,  is  held  such  pre- 
sumptive evidence  of  fraudulent  design  as  to  preclude 
all  secondary  evidence  (Blade  vs.  Noland,  12  Wend., 
p.- 173),  and  the  restriction  placed  upon  the  rule  by  the 
Court  below,  in  this  case,  would  deprive  it  of  all  prac- 
tical benefit  in  the  numerous,  and  by  far  the  largest 

# 

class  of  cases,  where  the  destruction  has  taken  place 
when  no  third  party  was  present.  We  do  not  think, 
therefore,  that  the  afildavits  read  to  the  Court  below, 
in  explaininp^  the  possession  and  destruction  of  the  notes 
in  suit  by  the  maker,  went  *  beyond  their  true  pur- 
pose.' We  do  not  find  any  adjudicated  case  directly 
upon  the  question;  but  in  a  ^reat  number  of  cases 
which  we  have  examined  the  facts  and  circumstances 
are  set  forth  in  the  affidavits  of  the  parties,  and  in  some 
instances  with  great  particularity;  and,  so  far  from  any 
objection  being  taken  to  them  on  this  ground,  the  facts 
thus  detailed  are  generally  referred  to  as  justifying 
the  admission  of  the  secondary  evidence.  The  pre- 
liminary proof  is  addressed  to  the  Court,  and  of  its 
pufficiency  the  Court  is  the  sole  judge." — Bagley  vs. 
McMickle,  9  Cal.,  p.  446.  Citing,  also,  and  comment- 
ing on  the  following  cases:  Biggs  vs.  Tayloe,  9  Wheat., 
p.  483;  Blade  vs.  Noland,  12  Wend.,  p.  174;  Bank  of 
U.  S.  vs.  Sill,  5  Conn.,  p.  106;  Page  vs.  Page,  15  Pick., 
368;  Garlock  vs.  Georbner,  7  Wend.,  p.  199;  Jackson 
vs.  Betts,  9  Cowen,  p.  222;  Renner  vs.  Bank  of  Colum- 
bia, 9  Wheat.,  p.  581;  Proprietor  of  Baintree  vs.  Bat- 
tles, 6  Vt.,  p.  399;  4  Cowen  &  Hill's  Notes  to  Phillips 
on  Evidence,  No.  247;  Martin  vs.  Bank  of  U.  S.,  4 
Wash.  Cir.  Ct.  Rep.,  p.  253.  Papers  destroyed  by 
fire. — See  Collier  vs.  Corbett,  15  Cal.,  p.  183. 

**  The  rule  which  excludes  the  testimony  of  parties, 
has  reference  to  the  matters  in  issue,  and  not  to  inci- 
dental questions,  involvin^j  matters  auxiliary  to  the 
trial  of  the  cause,  which  are  addressed  solely  to  the 
Court.  Upon  these  incidental  questions,  the  oath  of 
parties  is  received,  and  its  admissibility,  though  gener- 
ally placed  on  the  ground  of  necessity  to  prevent  a 
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failure  of  justice,  does  not  nlway?,  or  oven  in  the  greater 
number  of  iii-tances,  depend  upon  that  circumstance. 
Thus,  the  oath  of  partiets  to  obtain  a  continuance,  or  to 
take  depoi-itions,  or  to  prove  the  death  or  ab&ence  of  a 
subscribing  witness,  and  in  many  other  instances,  is 
received  without  reference  to  the  question- "whether  the 
factg  Bwom  to  could  be  established  by  the  testimony  of 
disinterested  witnesses, — 1  Greenleaf,  p.  349.  Its  ad- 
missibility to  lay  the  foundation  for  secondary  evidence 
of  the  contents  of  a  written  instrument,  when  the  origi- 
nal is  kept  in  a  public  oflSce,  and  is  not  permitted  to  be 
taken  from  it,  is  not  founded  upon  necessity,  for  in  such 
cases  the  custodian  of  the  original  could  be  examined 
by  deposition,  as  to  the  fact  that  it  was  not  allowed  to 
bo  removed. — Hensley  vs.  Tarpey,  7  Cal.,  p.  188.  And 
its  admissibility  to  show  the  destruction  of  written  in- 
struments, cannot  always  be  referred  to  the  necessity  of 
thp  case.  It  is  impossible  for  any  foresight  to  provide 
for  every  development  of  proof  on  the  trial  of  a  con- 
tested cause,  and  secondary  evidence  of  destroyed  in- 
struments may  sometimes  unexpectedly  become  neces- 
sary. In  such  contingency  the  trial  is  not  delayed,  or 
the  evidence  excluded,  because,  possibly,  a  disinterested 
witness  may  be  in  existence  who  can  testify  to  the 
destruction  of  the  instruments — the  testimony  of  the 
parties  is  received,  and  the  trial  proceeds.  "Whatever 
may  have  been  the  reason  originally  assigned,  the  true 
ground  upon  which  the  testimony  of  parties  is  admitted 
to  prove  the  destruction  of  written  instruments,  is  this: 
that  the  testimony  relates  to  matters  preliminary  and 
incidental,  is  addressed  solely  to  the  Court,  and  does 
not  affect  the  issue  to  be  tried  by  the  jury.  Upon  such 
matters,  the  rule  as  to  the  incompetency  of  parties  and 
interested  persons  does  not  apply.  The  testimony 
proves  nothing  in  the  cause;  it  only  prepares  the  way 
for  the  introduction  of  proof.  The  existence  and  con- 
tents of  the  instrument  must  bo  established  by  distinct 
and  competent  evidence. 

**  That  the  preliminary  testimony  of  the  parties  may 
be  presented  by  affidavit,  is  too  well  settled  to  admit  of 
question. — Cowen  &  HilPs  Notes,  Part  2,  p.  408,  and 
cases  there  cited;  Tayloe  vs.  Kiggs,  9  "Wheat.,  p.  483; 
"Wells  vs.  Martin,  1  Ohio  State  Eep.,  p.  889.  Indeed, 
in  several  States,  it  is  held  the  better  practice  to  require 
the  testimony  to  be  given  in  this  manner.  Thus,  in 
Smith  vs.  Wilson,  1  Dev.  &  Bat.,  p.  41,  the  Supreme 
Court  of  North  Carolina,  after  stating  that  the  affidavit 
of  parties  to  the  loss  or  destruction  of  original  instru- 
ments has  invariably  been  received,  observes  that  the 
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testimony  is  addressed  to  the  Court,  and,  as  a  matter 
of  pnictice,  *  ought  to  be  in  writinpf,  that  the  Couit 
only  may  hear  it.' — See  Domand  vs.  State  Bank  of  Illi- 
nois, 2  Scam.,  p.  236. 

**  In  tiiis  State,  the  testimony  may  be  given  orally  or 
oifcjred  by  affidavit.  The  convenience  of  the  parties 
nnd  of  the  Court  will  sometimes  suggest  one  course, 
and  sometimes  another.  Either  course  may  be  adopted, 
and  either  course  will  avail. — McCann  vs.  Beach,  2 
Cal.,  p.  31;  Grass  Valley  Quartz  Mining  Co.  vs.  Stack- 
house,  6  Cal.,  p.  414;  Gordon  vs.  Searing,  8  Cal.,  p. 49. 

**  In  our  former  opinion  in  this  case,  (Bagley  vs.  Mc- 
Mickle,  9  Cal.,  p.  447),  we  held  that  where  written  in- 
struments are  voluntarily  and  deliberately  destroyed, 
the  cause  or  motive  of  the  destruction  is  the  controlling 
fact,  which  must  determine  the  admissibility  of  second- 
ary evidence  of  their  contents,  and  that  if  the  destruc- 
tion was  made  upon  an  erroneous  impression  of  its 
effect,  under  circumstances  free  from  suspicion  of  in- 
tended fraud,  such  evidence  is  admissible.  The  opinion 
then  expressed  is  in  accordance  with  all  the  authorities, 
and  is  decisive  of  the  question  on  the  present  appeal. — 
Riggs  vs.  tayloe,  9  Wheat.,  p.  483;  U.  S.  Bank  vs. 
Sill,  5  Conn.,  p.  106;  Renner  vs.  Bank  of  Columbia,  9 
Wheat.,  p.  581 ;  Proprietor  of  Baintree  vs.  Battles,  6 
Vt.,  p.  399;  4  Cowen  &  Hill's  Notes  to  Thillips,  No. 
247. 

**  The  highest  evidence  of  that  fact  is,  of  course,  the 
writing  itself;  but,  in  case  of  its  loss  or  destruction,  the 
fact  may  be  established  by  parol.  The  destruction  of 
the  notes,  then,  only  impaired  the  evidence  of  the  lia- 
bility of  the  maker.  *  A  bill  or  note,'  says  the  Supreme 
Court  of  Connecticut,  *  is  not  a  debt;  it  is  only  primary 
evidence  of  a  debt;  and  when  this  is  lost  or  destroyed, 
bona  fide,  it  may  be  supplied  by  secondary  evidence.' 
U.  S.  Bank  vs.  Sill,  5  Conn.,  p.  106;  Martin  vs.  Bank 
U.  S.,  4  Wash.  Cir.  Ct.  Rep.,  p.  253.»'— Bagley  vs. 
Eaton,  10  Cal.,  pp.  146-149. 

If  the  record  book  containing  a  judgment  or  decree  of 
a  District  Court  is  destroyed  by  fire,  secondary  evidence 
is  admissible  to  prove  the  existence  and  contents  of  the 
judgment. — Ames  vs.  Hoy,  12  Cal.,  p.  11.  Parol  proof 
of  a  written  contract  and  assignment  thereof  in  writ- 
ing not  admissible  to  charge  the  assignee  without 
notice  to  produce  the  original  or  accounting  for  its 
loss.— Grimes  vs.  Fall,  15  Cal.,  p.  63.  What  is  suffi- 
cient proof  to  account  for  non-production  of  original 
papers  to  admit  secondary  evidence. — See  Pierce  vs. 
Wallace,  18  Cal.,  p.  165.    In  suit  by  the  assignee  of  a 
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book  account,  the  assigTior  is  a  competent  witness  to 
prove  to  the  Court  the  lo89  of  the  book  of  orij^inal 
entrieg,  as  preliminary  to  the  introduction  of  secondary 
evidence,  of  its  contents.  The  proof  in  this  ca?e  of  the 
loss  of  the  book  of  oiiginal  entiies  '^as  not  sufficient  to 
let  in  secondary  evidence  of  its  contents,  because  such 
proof  did  not  show  who  last  had  possession  of  the  book, 
or  any  bona  fide  and  diligent  search  for  it. — Caulfield  vf . 
Sanders,  17  Cal.,  p.  570.  Evidence  that  a  written 
instrument  had  been  in  the  possession  of  one  or  the 
other  of  two  men,  and  that  one  of  the  two  had  not  got  it, 
and  had  searched  for  it  and  could  not  find  it,  without  the 
same  proof  as  to  the  other,  does  not  lay  the  foundation  to 
admit  oral  proof  of  its  contents. — Patterson  vs.  Key- 
stone Mining  Co.,  80  Cal.,  p.  SCO;  Creary  vs.  Campbell, 
24  Cal.,  p.  634.  "Where  to  pi-ove  prior  possession  of  a 
mining  claim  plaintiff  relied  upon  a  notice  which  had 
been  posted  on  a  tree  at  one  end  of  the  claim,  which 
notice  was  not  produced  on  the  trial,  but  in  place 
thereof  plaintiff  introduced  a  witness  who  stated  that, 
he  had  frequently  seen  the  notice,  and  that  when  be 
Inst  saw  it  a  part  of  it  was  torn  and  the  residue  so  much 
defaced  as  to  be  illegible :  Held:  that  this  was  sufficient 
to  let  in  secondary  proof  of  the  contents  of  the  notice, 
and  that  stricter  proof  of  loss  ought  not  to  bo  required 
in  such  cases. — Dunning  et  al.  vs.  Rankin  et  al.,  19 
Cal.,  p.  640.  The  existence  and  contents  of  a  record  or 
other  document  to  show  the  regularity  of  legal  pro- 
ceedings may,  if  the  original  be  lost  or  destroyed,  be 
shown  by  secondary  evidence  the  same  as  of  any  other 
lost  instrument.  The  existence  of  a  petition  for  the 
probate  of  a  will  which  is  not  on  file  may,  after  the 
lapse  of  several  years,  be  inferred  from  mention  thereof 
in  the  minutes  of  the  Probate  Court  and  reference 
thereto  in  books  kept  by  the  Clerk  and  papers  on  file, 
and  oral  testimony  tending  to  prove  but  not  positively 
asserting  the  fact.— In  matter  of  Will  of  Warfield,  22 
Cal.,  p.  52;  see  See.  1937,  post. 

2.  Subd.  2.— See  Poole  vs.  Gerrard,  9  Cal.,  p.  5W; 
see  Grimes  vs.  Fall,  15  Cal.,  p.  63,  cited  in  Xote  I  of 
this  section.  The  sufilciency  of  a  notice  to  the  adverse 
party,  to  produce  on  trial  a  certain  paper  in  his  posses- 
sion,  is  a  question  of  discretion  in  the  Court  trying  the 
case.  If  it  was  impossible  to  produce  the  paper  be- 
tween the  time  of  giving  notice  and  the  trial,  such  fact 
should  be  made  to  appear.  Literal  accuracy  cannot  be 
expected  in  the  description  given  in  the  notice  of  a 
paper  in  possession  of  the  adverse  party.  Such  descrip- 
tion as  will  apprise  a  man  of  ordinary  intelligence  as  to 
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whatdocumeot  is  required  is  sufficient. — Burke  vs.  Table 
Mt.  W.  Co.,  12  Cal.,  p.  403;  see  Sec.  1000,  ante. 

3.  Subd.  3. — Ceitified  copies  of  grants  made  by  the 
Surveyor  Geneml  of  the  United  States  are  inadmissible 
in  evidence  unless  the  absence  of  the  originals  is 
accounted  for.  An  affidavit  showing  that  the  Surveyor 
General  has  adopted  a  rule  refusing  to  allow  the  origi- 
nals to  be  taken  from  the  files  is  a  sufficient  predicate 
for  the  introduction  of  certified  copies. — Hensley  vs. 
Tarpey,  7  Cal.,  p.  288. 

4.  Subd,  4. — When  an  original  writing,  proved  to  be 
lost,  has  been  recorded,  it  is  error  to  admit  parol  evi- 
dence of  its  contents,  unless  the  failure  to  produce  the 
record  is  accounted  for. — Brotherton  vs.  Mart,  6  Cal., 
p.  488.  It  was  held  that  this  section  gives  to  copies  of 
papers  from  the  County  Recorder's  office  the  like  effect, 
as  evidence,  as  originals,  but  does  not  dispense  with  the 
production  of  the  originals  if  they  can  be  obtained.  It 
merely  fixes  the  value  of  the  copy  as  evidence  when  it 
is  necessary  to  be  introduced  from  the  loss  of  the  origi- 
nal. There  is  no  attempt  to  dispense  with  the  rule  that 
the  best  evidence  must  be  resorted  to  which  the  nature 
of  the  case  will  admit. — Macy  vs.  Goodwin,  6  Cal.,  p. 
579.  A  power  of  attorney  not  affecting  real  estate  is 
not  required  to  be  recorded,  and  the  fact  of  such  instru- 
ment being  acknowledged  and  recorded  does  not  author- 
ize it  to  be  read  in  evidence,  without  proof  of  its  execu- 
tion.— Isaac  Stevens  vs.  Irwin,  Sheriff,  12  Cal.,  p.  306. 
This  subdivision  gives  to  papers  properly  recorded  the 
like  effect  as  the  originals,  but  it  does  not  dispense  with 
proof  of  execution.  The  certificate  of  a  Tax  Collector, 
offered  to  prove  payment  of  taxes,  so  as  to  show  that 
there  was  no  abandonment  of  the  possession  of  the 
premises,  is  not  evidence  where  the  Tax  Collector  him- 
self can  be  called  as  a  witness.  In  his  absence,  his 
receipt  for  taxes,  with  proof  of  its  execution,  would  be 
admissible. — Powell's  Heirs  vs.  Hendricks,  3  Cal.,  p.427. 
An  affidavit  by  a  party  to  the  suit  that  the  original 
deed  **is  not  in  his  possesFion,  or  under  his  control,"  is 
sufficient  to  admit  in  evidence  a  certified  copy  from 
the  Recorder's  office,  the  deed  having  been  properly 
acknowledged  and  recorded,  and  the  grantee  being  a 
third  person. — Skinker  vs.  Flohr,  13  Cal.,  p.  638.  A 
party  claiming  under  a  deed  may  have  a  certified  copy 
of  the  record  admitted  in  evidence  upon  making  statute 
proof  that  he  never  had  control  of  the  original,  and 
that  it  is  not  then  in  his  power  or  control. — Hurlbutt 
vs.  Butenop,  27  Cal.,  p.  50.  Cqpi/  of  deed  in  evidence, 
A  duly  certified  copy  of  a  deed  regularly  recorded,  is 
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admissible  in  evidence,  under  the  Act  of  April  29th, 
1857,  if  it  be  shown  to  the  satisfaction  of  the  Court,  by 
the  partj-  offering  it,  that  the  original  is  not  under  his 
control. — William  Hicks  vs.  Percy  Coleman,  C  E. 
Castle,  and  William  Randolph,  25  Cal.,  p.  122. 
Alcaldes^  records  of  grants,  etc.,  which  have  been 
transferred  to  the  custody  of  County  Recorders,  are 
admissible  in  evidence  under  the  same  circumstances 
as  are  certified  copies  of  recoids  made  by  the  Il*Hror- 
ders  themselves. — Garwood  vs.  Hastings,  38  Cal.,  p.  216. 
Copies  of  deeds  duly  filed  for  record  in  the  Recorder's 
oflBce  of  the  proper  county,  or  which,  after  having 
been  duly  filed  for  record,  have  been  recorded  in  the 
proper  book  of  records,  are  admissible  in  eindence  in 
all  Courts  and  in  all  actions  and  proceedings  with  the 
like  effect  as  the  originals  could  be  if  produced,  upon 
proof  of  the  loss  of  the  originals,  or  that  they  are  not 
in  the  power  of  the  party^offering  the  copies.  Deeds 
not  properly  acknowledged  or  proved,  but  filed  for 
record  or  recorded  in  tlie  proper  book  of  the  proper 
county,  are  not  duly  filed  for  record  or  duly  recorded.— 
James  R.  McMinn  vs.  Moses  O'Connor,  Richard  F. 
Ryan,  and  Jane  Hogan,  27  Cal.,  p.  238.  A  certified 
copy  of  a  deed  filed  for  record,  or  recorded  in  the 
proper  book  of  records  prior  to  the  Act  of  April  SO, 
18C0,  but  which  was  not  acknowledged  or  proved  as 
required  by  law,  is  not  admissible  in  evidence  without 
proof  being  first  made  that  the  original  deed  was  gen- 
uine, and  was,  in  truth,  executed  by  the  grantor  or 
grantors  therein  named. — James  B.  McMinn  vs.  Moses 
O'Connor,  Richaixl  F.  Ryan,  and  Jane  Hogan,  27  Cal., 
p.  2:18.  It  is  now  well  settled  that  a  certified  copy  of 
an  instrument  dull/  recorded  may  be  read  in  evidence 
unthotU  proof  of  the  originals,  if  it  bo  shown  to  the 
satisfaction  of  the  Court  that  the  original  is  not  under 
the  control  of  the  party. — Mayo  vs.  Mazeaux,  88  Cal., 
p.  449,  approving  in  this  respect  Hicks  vs.  Coleman, 
25  Cal.,  p.  122;  Hurlbutt  vs.  Butenop,  27  Cal.,  p.  50; 
McMinn  vs.  O'Connor,  27  Cal.,  p.  238. 

An  agree-  1856.  Wlicn  the  tcmis  of  an  agreement  have  been 
reduced  reduced  to  writing  by  the  parties,  it  is  to  be  consid- 
tho  wh^ie  ^^^^  ^®  containing  all  those  terms,  and  therefore  there 
can  be  between  the  parties  and  their  representatives, 
or  successors  in  interest,  no  evidence  of  the  terms  of 
the  agreement  other  than  the  contents  of  the  writing, 
except  in  the  following  cases: 
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1.  Where  a  mistake  or  imperfection  of  the  writing  Same, 
is  put  in  issue  by  the  pleadings; 

2.  Where  the  vaUdity  of  the  agreement  is  the  fact 
in  dispute. 

But  this  section  does  not  exclude  other  e\ddence 
of  the  circumstances  under  which  the  agreement 
was  made  or  to  which  it  relates,  as  defiiled  in  Sec- 
tion 1860,  or  to  explain  an  extrinsic  ambiguity,  or 
to  establish  illegality  or  fraud.  The  term  agreement 
includes  deeds  and  wills,  as  well  as  contracts  between 
parties. 

Note. — In  the  absence  of  any  ambiguity  on  the  face 
of  the  contract,  parol  evidence  is  inadmissible  for  the 
purix)vse  of  varying  its  terms,  or  of  altering  the  liability 
created  by  it, — lluiz  vs.  Norton  et  al.  (Oct.  Term,  1854), 
14  Cal.,  p.  355;  Lennard  vs.  Vischer,  2  Cal.,  p.  37; 
Osborn  vs.  Hendrickson,  7  Cal.,  p.  282.  Where  a 
party  signs  a  promissory  note,  with. the  addition  to  his 
name  of  the  word  "trustee,"  he  is  personally  liable; 
nor  can  evidence  be  admitted  to  show  that  at  the  time 
of  the  execution  of  the  note  there  was  a  parol  agree- 
ment that  he  should  not  be  personally  liable,  but  the 
note  was  to  bo  paid  out  of  a  trust  fund.  The  rule  is 
that  the  written  contract  is  considered  the  definitive 
agreement  of  the  parties,  and  parol  conversations  and 
understandings  are  all  merged  in  it.  Nor  will  it  do  to 
sa3'  that  such  evidence  is  admissible,  as  showing  a  want 
of  consideration,  for  it  does  not  tend  to  prove  that  there 
was  no  such  consideration  as  is  acknowledged  by  the 
terms  of  the  note,  but  that  there  was  no  such  contract 
as  that  alleged. — Conner  vs.  Clark,  12  Cal.,  p.  168.  A 
receipt  acknowledging  payment  of  a  debt,  whether  in 
money  or  some  other  medium,  may  be  explained  or 
contradicted  by  parol.  In  suit  on  an  account  ag^iinst 
B.  &  S.,  as  a  i^rm,  a  receipt  to  H.  alone,  signed  by 
plaintiffs,  "in  full  for  accounts  and  demands  due  us  at 
this  date,"  was  offered  in  evidence  by  B.,  S.  having 
made  default,  together  with  parol  proof  that  the  receipt 
was  intended  to  embrace  the  account  sued  on.  Held: 
that  the  parol  proof  was  inadmissible;  that  the  term 
"all  accounts  "  may  be  shown  to  cover  firm  as  well  as 
personal  indebtedness. — Hawley  &  Co.  vs.  Bader  & 
Co.,  15  Cal.,  p.  44.  Parol  evidence  is  admissible  to 
show  that  a  deed  absolute  on  its  face  was  intended  as  a 
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mortf^ge^  and  the  evidence  is  not  restncted  to  cases  of 
fraud,  accident,  or  mistake  in  the  creation  of  the  in- 
strument.   Evidence  of  the  circumstances  under  which 
the  deed  was  made,  and  of  the  relations  existing  be- 
tween the  parties,  is  admitted,  not  to  contradict  or 
vary  the  deed,  but  to  cstabh'sh  an  equity  superior  to  its 
terms.    Tlie  rule  which  refuses  the  admission  of  parol 
evidence  to  contradict  or  vary  written  instruments,  is 
directed  to  the  language  employed  by  the  parties,  and 
does  not  exclude  an  inquiry  into  the  objects  and  pur- 
poses of  the  parties  in  executing  the  instruments.— 
Pierce  vs.  Robinson,  13  Cal.,  p.  117.    This  case  dis- 
cusses the  above  proposition  at  length,  overrules  Lee 
vs.  Evans,  8  Cal.,  p.  42'l;  L<:)W  vs.  Henry,  9  Cal.,  p. 
538,  and  reviews  and  comments  on  the  following  cases: 
Hultz  vs.  Wright,  16  Sergt.  &  R.,  p.  346;  Oliver  V3. 
Oliver,  4  Rawle,  p.  144;  Taylor  vs.  Luther,  2  Sumner, 
p.  233;    Van   Buren  vs.  Olmstead,  5  Paige,  p.  10; 
Hodges  vs.  Tennessee  M.  &  F.  Ins.  Co.,  4  Selden,  p. 
416;  Strong  vs.  Stewart,  4  J.  C,  p.  167;  Whittick  vp. 
Kane,  1  Paige,  p.  206;  Miami  Export.  Co.  vs.  Bank 
of  U.  S.,  Wright,  p.  262;  Miller  vs.  Thomas,  14  III., 
p.  431;  Conwell  vs.  Evill,  4  Blackford,  p.  67;  Franklin 
vs.  Roberts,  2  IredelPs  Eq.,  p.  564;  Wright  vs.  Bate^, 
13  Vt.,  p.  348;  Morris  vs.  Ex'r  of  Nixon,  1  How.,  p. 
126;  Strong  vs.  Stewart,  4  Johns.,  p.  167;    Boyd  vs. 
McLean,  1  Johns.  Ch.,  p.  582;  see,  also,  3  Greenlf. 
Ev.,  p.  365;  4  Kent  Com.,  pp.  142-144;  Story  Eq.,Sec. 
1019.    Where  a  tenant  stipulates  in  a  written  lea»c  of 
a  lot  for  the  surrender  of  the  premises  at  the  end  of  the 
term,  "  reasonable  use  and  wear  thereof  and  damages 
by  the  elements  excepted,"  evidence  of  a  contempora- 
neous oral  agreement,  that  the  tenant  should  have  tbe 
right,  at  the  expiration  of  the  term,  to  remove  build- 
ings erected  by  him  on  the  lot,  is  inadmissible,  because 
contradicting  the  terms  of  the  lease;  the  evidence  in 
this  case  not  showing  an   independent  agi*ecment  or 
license  to  remove  the  buildings,  but  simply  the  lessor's 
construction  of  the  lease  at  the  time  of  its  execution. 
It  was  doubted  whether  such  a  contemporaneous  oral 
agreement  could  in  any  event  be  effectual  against  an 
assignee  of  the  lease. — Jungerman  vs.  Bovee  et  al.,  19 
Cal,,  p.  354.    Wills,  like  other  instruments,  cannot  be 
varied,  altered,  added  to,  or  contradicted  by  parol  evi- 
dence.—Estate  of  Garraud,  35  Cal.,  p.  340;  Jackson 
vs.  Sill,  11  Johns.,  p.  201;  Maun  vs.  Maun,  1  Johns. 
Ch.,  p.  231;  same  case,  14  Johns,  p.  1;  Avery  vs. 
Chappel,  6  Conn.,  p.  270;  Bradley  vs.  Bradley,  24  Mo., 
p.  311;  Rothmaler  vs.  Myers,  4  Dessau.,  p.  215;  see, 
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also,  1  Jartnan  on  "Wills,  p.  350;  1  Greenlf.  Ev.,  Sec. 
290;  1  Redfield  on  Wills,  p.  539.  The  testimony  of 
the  officer  who  made  the  sale  on  execution  and  exe- 
cuted the  deed  is  not  competent  to  establish  any  facts 
having  the  effect  to  contradict,  alter,  or  add  to  the 
terms  of  the  deed.  In  the  consideration  of  a  deed,  the 
terms  of  which  are  plain  and  unambiguous,  the  Court 
should  limit  its  inquiry  as  to  what  the  words  of  the 
deed  express  without  regard  to  any  intention  inde- 
pendent of  the  words. — 2  Cow.  &  Hills*  Notes,  p.  571, 
third  edition,  and  cases  there  cited.  Whore  a  deed  of 
gift  imported  an  absolute  estate  in  fee  in  the  donee, 
and  was  capable  of  being  satisfied  as  such,  parol  evi- 
dence was  held  inadmissible  to  show  that  the  donor 
intended  to  give  a  life  estate  only,  with  a  limitation  to 
the  defendant.— Posser  vs.  Tyler,  1  McCord  Ch.,  p.  18. 
Nor  can  it  be  shown  by  parol  that  by  mistake  one  tract 
was  inserted  in  a  deed  instead  of  another,  unless  it  be 
in  a  suit  to  reform  the  deed  and  correct  the  mistake. — 
Bell  vs.  Morse,  6  N.  Hamph.,  p.  205.  Or  that  part  of 
the  premises  described  wore  intended  to  have  been 
excepted. — Jackson  vs.  Smith,  12  John.,  p.  427;  Harvey 
vs.  Newton,  7  Pick.,  p.  29;  Jackson  vs.  Roberts,  11 
Wend.,  p.  426;  Locke  vs.  Whiting,  10  Pick.,  p.  279. 
Or  that  a  deed  professing  to  convey  all  was  intended  to 
convey  a  part  only. — Barkley  vs.  Barkley,  3  McCord, 
p.  2()9;  Paine  vs.  Mclntier,  1  Mass.,  p.  69;  Child  vs. 
Wells,  13  Pick.,  p.  121;  Gittings  vs.  Hall,  1  Harr.  & 
John.,  p.  14;  Beeson  vs.  Hutchinson,  4  Watts,  p.  442. 
So,  parol  evidence  was  held  inadmissible  to  show  that 
an  execution,  on  which  a  levy  and  a  sale  bad  been 
made,  had  been  withdrawn,  and  the  levy  abandoned 
by  the  plaintiff,  in  contradiction  to  the  SherifTs  deed 
(per  Spencer,  C.  J.,  in  Jackson  vs.  Vanderheyden,  17 
John.,  p.  168),  or  to  contradict  the  recital  or  show  that 
the  lAnd  was  sold  under  a  different  judgment  and 
execution  than  those  recited  in  the  deed,  though  such 
evidence  may  be  admitted  to  show  a  fraud  in  the 
sale. — Jackson  vs.  Sternberg,  20  John,  p.  60;  Dona- 
hue vs.  McNulty  et  al.,  24  Cal.,  p.  418.  The  time 
for  the  performance  of  a  simple  contract  in  writing 
may  be  waived  or  extended  by  a  subsequent  parol 
agreement.  It  is  clearly  competent  for  the  par- 
ties to  waive  by  parol  a  strict  performance  in  point  of 
time. — Waugenheim  vs.  Graham,  39  Cal.,  p.  175;  4 
Cow.  &  Hill,  Notes  610,  301;  Keating  vs.  Price,  1 
Johns.  Cases,  p.  22;  Perrine  vs.  Cheescman,  6  Halst. 
R.,  p.  177;  Dearbome  vs.  Cross,  7  Cow.  R.,  p.  49; 
Fleming  vs.  Gilbert,  3  John.  R.,  p.  528;  Luckhart  vs. 
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Ogden,  30  Cal.,  p.  547.     Parol  evidence  is  admissible 
to  show  that  a  deed,  absolute  on  its  face,  was  intended 
as  a  mortgage. — John.son  vs.  Sherman,  15  Cal.,  p.  2tj7; 
Pierce  vs.  Rubinson,  13  Cal.,  p.  116;  Lot!kwood  vs. 
Caiilfield,  20  Cal.,  p.  126;  Lod.are  vs.  Turman,  24  Cal., 
p.  o85;-  Cunningham  vs.   Hawkins,  27   Cal.,  p.  6(6; 
Hopper  vs.  Jones,  29  Cal.,  p.  IS;  Jackson  vs.  Lodge, 
36  Cal.,  p.  29;  Kaynor  vs.  Lyons  37  Cal.,  p.  453;  Gay 
vs.  Hamilton,  33  Cal.,  p.  686.     Parol  evidence  is  ad- 
missible to  establish  a  new  contract  ujwn  a  new  consid- 
eration, which  is  to  be  a  substitute  for  the  old  written 
agreement.— Adlel*  vs.  Friedman,  16  Cal.,  p.  139.    Pa- 
rol   evidence    is    admissible    to  correct    mL>«takes  or 
imi)erfections  in  a  writing,  or  to  show  that  words  were 
omitted  therefrom,  etc. — Pierson  vs.  McCahill,  21  Cal., 
p.  122;  Hathaway  vs.  Brady,  23  Cal.,  p.  122;  Pierson 
vs.  McCahill,  23  Cal.,  p.  250.    Parol  evidence  to  thow 
mistake  in  a  written  admi^%si'on. — Gradwohl  vs.  Harris, 
29  Cal.,  p.  151;  see  Sec.  1962,  Subd.  2. 


Construc- 
tion of 
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Construc- 
tion of 
st-atutos 
and  instru- 
ments, 
general 
rule. 


1857.  The  language  of  a  writing  is  to  be  inter- 
preted according  to  the  meaning  it  bears  in  the  place 
of  its  execution,  unless  the  parties  have  reference  to  a 
different  place. 

1858.  In  the  construction  of  a  statute  or  instru- 
ment, the  office  of  the  Judge  is  simply  to  ascei-tain 
and  declare  what  is  in  terms  or  in  substance  contained 
therein,  not  to  insert  what  has  been  omitted,  or  to  omit 
what  has  been  inserted;  and  where  there  are  several 
provisions  or  particulars,  such  a  construction  is,  if  pos- 
sible, to  be  adopted  as  will  give  effect  to  all. 

Note. — Statutes  and  written  cdhtracts  should  be  con- 
strued to  give  effect  and  meaning,  it*  possible,  to  every 
clause  and  word  in  it. — Souther  vs.  The  Sea  "Witch,  1 
Cal.,  p.  102;  Mickle  v.«.  Sanchez,  1  Cal.,  p.  200;  Smith 
vs.  Randall,  6  Cal.,  p.  47;  Burr  vs.  Dana,  22  Cal.,  p.  11; 
French  vs.  Teschemaker,  24  Cul.,  p.  518;  People  v«. 
Frisbic,  26  Cal.,  p.  135;  Seabury  vs.  Arthur,  28  CnU 
p.  143;  Taylor  vs.  Palmer,  31  Cal.,  p.  241;  People  v«. 
Waterman,  31  Cal.,  p.  412;  Appeal  of  N.  B.  &  M.  B. 
Co.,  32  Cal.,  p.  500;  People  vs.  White,  34  Cal.,  p.  1S3; 
see  cases  cited  in  notes  to  Sees.  1859  and  1800;  see,  also, 
Sees.  4478-4484,  Part  V,  Pol.  Code,  given  post,  with 
notes. 
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1859.  In  the  construction  of  a  statute  the  inten-  The  inten- 

tion of  the 

tion  of  the  Lesjislature,  and  in  the  construction  of  the  Leifisiaturo 

o  '  or  parties. 

instrument  the  intention  of  the  parties,  is  to  be  pur- 
sued, if  possible;  and  when  a  general  and  particular 
provision  are  inconsistent,  the  latter  is  paramount  to 
the  former.  So  a  particular  intent  will  control  a  gen- 
eral one  that  is  inconsistent  with  it. 

Note.— See  Ferris  vs.  Coover,  10  Cal.,  p.  590;  Burr 
vs.  Dana,  22  Cal.,  p.  11;  People  ts.  Wells,  11  Cal.,  p. 
329;  Sacramento  \sf  Bird,  15  Cal.,  p.  294;  Calaveras 
Co.  vs.  Brockway,  30  Cal.,  p.  327;  Racouilhit  vs.  San- 
sevain,  32  Cal.,  p.  377;  Estate  of  Wood,  36  Cal.,  p.  75; 
People  vs.  San  Francisco,  36  Cal.,  p.  595;  Pond  vs. 
3Iaddox,  38  Cal.,  p.  573.  Boundaries,  where  desscrip- 
tions  conflict. — Piercy  v?.  Crandall,  34  Cal.,  p.  335,  and 
numerous  cases  there  cited  in  brief  of  counsel;  see  cases 
cited  in  notes  to  Sees.  1858  and  1860;  gee  Part  V,  Pol. 
Code,  note  supra. 

1860.  For  the  proper  construction  of  an  instru-  Thodr- 

.  *  1  .    1      .  T        cumstancos 

ment,  the  circumstances  under  which  it  was  made,  to  be 

'  '    conMaerod. 

including  the  situation  of  the  subject  of  the  instru- 
ment, and  of  the  parties  to  it,  may  also  be  shown,  so 
that  the  Judge  be  placed  in  the  position  of  those 
whose  language  he  is  to  interpret. 

Note. — To  arrive  at  the  intention  of  an  instrument 
the  situation  of  the  parties  and  the  subject  matter  at 
the  time  of  contracting  should  be  considered.  The 
whole  instrument  s-hould  be  taken  together,  and  if  pos- 
sible effect  be  given  to  all  its  parts,  even  though  tho 
immediate  object  of  inquiry  is  the  meaning  of  an 
isolated  clause.  If  the  words  be  ambiguous  the  mean- 
ing may  be  gathered  from  contemporaneous  facta 
which  intrinsic  testimony  establish. — See  Brannan  vs. 
Mesick,  10  Cal.,  p.  95;  see,  also,  Ferris  vs.  Coover,  10 
Cal.,  p.  590;  Jenny  Lind  Co.  vs.  Bower,  11  Cal.,  p. 
19^;  Pierce  vs.  Robinson,  13  Cal.,  p.  116;  Brewster  vs. 
Lathrop,  15  Cal.,  p.  21;  Richard.-on  vs.  Scott  River 
W.  &  M.  Co.,  22  Cal.,  p.  151;  Colton  vs.  Seavey,  22 
Cal.,  p.  497;  Verzan  vs.  McGregor,  23  Cal.,  p.  339; 
Saunders  vs.  Clark,  29  Cal.,  p.  304;  Began  vs.  O'Reilly, 
32  Cal.,  p.  13;  Piercy  vs.  Crandall,  34  Cal.,  p.  335; 
Reamer  vs.  Nesmith,  34  Cal.,  p.  625,^  Piper  vs.  True, 
36  Cal.^  p.  613;  Walsh  vs.  Hill,  38  Cal.,  p.  484;  Stan- 
ley vs.  Green,  12  Cal.,  p.  148;  Hancock  vs.  Watson,  18 
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Cal.,  p.  137;  Kimball  vs.  Semple,  25  Cal.,  p.  441;  Mc- 
Neil vs.  Shirley,  33  Cal.,  p.  203;  see  notes  to  Sees. 
1858,  1859.  For  description  of  real  property,  see  Sec. 
2077,  post. 

Terms  to  bo       1861.    The  terms  of  a  writina:  are  presumed  to 

construed  *^  ■*' 

general  b^ve  been  used  ill  their  primary  .and  general  accepta- 
acceptation  ^^^^^  ]j^^  evidence  is  nevertheless  admissible  that  thej 
have  a  local,  technical,  or  otherwise  peculiar  significa- 
tion, and  were  so  used  and  understood  in  the  particu- 
lar instance,  in  which  case  the  agreement  must  be  con- 
strued accordingly. 

Note. — Parol  evidence  is  admissible  to  explain  par- 
ticular expressions  in  deeds. — Reamer  vs.  Kesmith,  34 
Cal.,  p.  625. 

Written  1862.     When  an  instrument  consists  parti v  of  writ- 

thm7^        ten  words  and  partly  of  a  printed  form,  and  the  two 
Eunkfom*  ^^'^  inconsistent,  the  former  controls  the  latter. 

Persons  1863.     When  the  diameters  in  which  an  instrn- 

skilK'd  may 

testify  to      ment  is  written  are  difficult  to  be  deciphered,  or  the 

decipher  ■*■  ' 

characters,  language  of  the  instrument  is  not  understood  by  the 
Court,  the  evidence  of  persons  skilled  in  deciphering 
the  characters,  or  who  undei'stand  the  language,  is 
admissible  to  declare  the  characters  or  the  meaning  of 
the  language. 

Of  two  con-       1864.    When  the  terms  of  an  affreement  have  been 

structioDS,      ,  ^ 

^rUorred  intended  in  a  different  sense  by  the  different  parties  to 
it,  that  sense  is  to  prevail  against  either  party  in  which 
he  supposed  the  other  understood  it,  and  when  differ- 
ent constructions  of  a  provision  are  otherwise  equally 
proper,  that  is  to  be  taken  which  is  most  favorable  to 
the  party  in  whose  favor  the  provision  was  made. 

Note. — Say  the  New  York  Commissioners:  "The 
first  part  of  this  section  expresses  a  rule  of  ethics  which 
should  find  a  place  in  these  rules  of  construction. 
*  When  the  terms  of  promise  admit  of  more  senses  than 
one,  the  promise  is  to  be  performed  in  that  sense  in 
which  the  promisor  apprehended,  at  the  time  that  the 
promisee  received  it.'    It  is  not  the  sense  in  which  the 
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• 

promisor  actually  intended  it  that  always  governs  the 
interpretation  of  an  equivocal  promise,  because  at  that 
rat6  3*ou  might  excite  expectations  which  you  never 
meant,  nor  would  be  obliged  to  gratify.  Much  less  is 
it  in  the  scn»e  in  which  the  promisee  actually  received 
the  promise;  for,  according  to  that  rule,  you  might  be 
drawn  into  engagements  which  you  never  designed  to 
make.  It  must,  therefore,  be  the  sense  (for  there  is  no 
other  remaining)  in  which  the  promisor  believed  the 
promiM?e  accepted  his  promise.  This  will  not  differ 
from  the  actual  intention  of  the  promiiior,  when  the 
promi.se  is  given  without  collusion  or  reserve;  but  we 
put  the  rule- in  the  close  form,  to  exclude  evasion  in 
cases  in  which  the  popular  meaning  of  a  phrase  and 
the  strict  grammatical  construction  of  the  words  differ; 
or,  in  general,  wherever  the  promisor  att<Mnpts  to  make 
his  escape  through  some  ambiguity  in  tli^  expressions 
which  he  used. 

*'  Temures  promi.<?cd  the  garrison  of  Sebastia  that  if 
they  would  surrender,  no  blood  should  be  shed.  The  gar- 
rison surrendered,  and  Temures  buried  them  all  alive, 
Now,  Temures  fulfilled  the  promise  in  one  sense,  and 
in  the  same,  too,  in  which  he  intended  it  at  the  time, 
but  not  in  the  sense  in  which  the  garrison  of  Sebastia 
actually  received  it,  nor  in  the  sense  in  which  Temures 
himself  knew  that  the  garrison  received  it;  which  last 
sense,  according  to  our  rule,  was  the  sense  in  which  he 
was  in  conscience  bound  to  have  performed  it.  •  »  * 
From  the  principle  established  in  the  last  Chapter,  *  that 
the  obligation  of  a  promisor  is  to  be  measured  by  the 
expectation  which  the  promisor  anyhow  voluntarily 
and  knowingly  excites,  results  a  rule  which  governs 
the  construction  of  all  contracts,  and  is  capable,  from 
its  simplicity,  of  being  applied  with  great  care  and 
certainty,  viz:  that  wtuttever  is  expected  by  one  side 
and  known  to  be  so  expected  by  the  other ,  is  to  be 
deemed  apart  or  co7idition  of  the  contract.^ " — Pale3'*s 
Moral  Philosophy,  pp,  85,  97. 

1865.    A  written   notice,  as  well  as   every  other  a  written 
writino^,  is  to  be  construed  according  to  the  ordinary  construed 
acceptation  of  its  terms.     Thus  a  notice  to  the  drawers  ^^^^^^ 
or  indoraera  of  a  bill  of  exchange  or  promissory  note, 
that  it  has  been  protested  for  want  of  acceptance  or 
payment,  must  be  held  to  import  that  the  same  has 
been  duly  presented  for  acceptance  or  payment  and 
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Construc- 
tiun  iu 
favor  of 
natural 
right 
preferred. 


Material 
allegation 

^Si^oi*"    proved. 


Evidence 
confined 


the  same  refused,  and  that  the  holder  looks  for  pay- 
ment to  the  person  to  whom  the  notice  is  given. 

Note. — Eastman  vs.  Turman,  24  Cal.,  p.  383; 
Stoughton  vs.  Swan,  4  Cal.,  p.  213;  McFarland  vs. 
Pico,  8  Cal.,  p.  C26;  Thompson  vs.  "Williams,  14  Cal., 
p.  ICO. 

1866.  When  a  statute  or  instrument  is  equally 
Buscei)tible  of  two  interpretations,  one  in  favor  of 
natural  right,  and  the  other  against  it,  the  former  is 
to  be  adopted. 

1867.  None  but  a  material  allegation  need  be 


NoTK.— Sec  Sec.  471,  ante. 


1868.  Evidence  must  correspond  with  the  siib- 
iSi^tioiJ^  stance  of  the  material  allegations,  and  be  relevant  to 
the  question  in  dispute.  Collateral  questions  must 
therefore  be  avoided.  It  is,  however,  within  the  dis- 
cretion of  the  Court  to  permit  inquiry  into  a  collateral 
fact,  when  such  fact  is  directly  connected  with  the 
question  in  dispute,  and  is  essential  to  its  proper 
determination,  or  when  it  affects  the  credibility  of  a 
witness. 


Affirmative       1860.     Each  party  must  prove  his  own  affirmative 

only  to  be  i         ^  i 

proved.  allegations.  Evidence  need  not  be  given  in  support  of 
a  negative  allegation,  except  when  such  negative  alle- 
gation is  an  essential  part  of  the  statement  of  the 
right  or  title  on  which  the  caupe  of  action  or  defense 
is  founded,  nor  even  in  such  case  when  the  allegation 
is  a  denial  of  the  existence  of  a  document,  the  cus- 
tody of  which  belongs  to  the  opposite  party. 


Facte 

which  n'ay 
bo  proved 
on  tiiaL 


1870.  In  conformity  with  the  preceding  provisions, 
evidence  may  be  given  upon  a  trial  of  the  following 
facts: 

1.  The  precise  fact  in  dispute; 

2.  The  act,  declaration,  or  omission  of  a  party,  as 
evidence  against  such  party; 
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3.  An  act  or  declaration  of  another,  in  the  presence  Same. 
and  within  the  observation  of  a  party,  and  his  conduct 

in  relation  thereto; 

4.  The  act  or  declaration,  verbal  or  written,  of  a 
deceased  person  in  respect  to  the  relationship,  l^irth, 
marriage,  or  death  of  any  person  related  by  blood  or 
marriage  to  such  deceased  person;  the  act  or  declara- 
tion of  a  deceased  person  done  or  made  against  his 
interest  in  respect  to  his  real  property;  and  also  in 
criminal  actions,  the  act  or  declaration  of  a  dying  per- 
son, made  under  a  sense  of  impending  death,  respect- 
ing the  cause  of  his  death; 

5.  After  proof  of  a  partnership  or  agency,  the  act 
or  declaration  of  a  partner  or  agent  of  the  party,  within 
the  scope  of  the  partnership  or  agency,  and  during  its 
existence.  The  same  rule  applies  to  the  act  or  declara- 
tion of  a  joint  owner,  joint  debtor,  or  other  person 
jointly  interested  with  the  party; 

6.  After  proof  of  a  conspiracy,  the  act  or  declara- 
tion of  a  conspirator  against  his  co-conspirator,  and 
relating  to  the  conspiracy; 

7.  The  act,  declaration,  or  omission  forming  part  qf 
a  transaction,  as  explained  in  Section  1850; 

8.  The  testimony  of  a  witness  deceased,  or  out  of 
the  jurisdiction,  or  unable  to  testify,  given  in  a  former 
action  between  the  same  parties,  relating  to  the  same 
matter; 

9.  The  opinion  of  a  witness  respecting  the  identity 
or  handwriting  of  a  person,  when  he  has  knowledge 
of  the  person  or  handwriting;  his  opinion  on  a  ques- 
tion of  science,  art,  or  trade,  when  he  is  skilled  therein; 

10.  The  opinion  of  a  subscribing  witness  to  a  writing, 
the  validity  of  which  is  in  dispute,  respecting  the 
mental  sanity  of  the  signer;  and  the  opinion  of  an 
intimate  acquaintance  respecting  the  mental  sanity  of 
a  person,  the  reason  for  the  opinion  being  given; 

61— Vol.  IL 
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Same.  11.  Common  reputation  existing  previous  to  the  con- 

troversy, respe<3ting  fects  of  a  public  or  general  interest 
more  tLan  thirty  years  old,  and  in  eases  of  pedigree 
and  boundary; 

12.  Usage,  to  explain  the  true  character  of  an  act, 
contract,  or  instrument,  where  such  true  character  is 
not  otherwise  plain;  but  usage  is  never  admissible^ 
eicept  as  an  instrument  of  interpretation; 

18.  Monuments  and  inscriptions  in  public  places,  as 
evidence  of  common  reputation;  and  entries  in  &mily 
bibles,  or  other  family  books  or  charts;  engravings  on 
rings,  family  portraits,  and  the  like,  as  evidence  of 
pedigree; 

•  14.  The  contents  of  a  writing,  when  oral  evidence 
thereof  is  admissible; 

15.  Any  other  facts  ft*om  which  the  facts  in  issue 
are  presumed  or  are  logically  inferable; 

16.  Such  facts  as  serve  to  show  the  credibility  of  a 
witness,  as  explained  in  Section  1847. 

NoTK.— <S^6d.  2.— Burritt  ve.  Gibson,  3  Cal.,  p.  396; 
Poole  vs.  Garrard,  9  Cal.,  p.  593;  Wilkins  ys.  Stidger, 

22  Cal.,  p.  233;  Draper  ys.  Douglass,  23  Cal.,  p.  347; 
Davis  vs.  Davis,  26  Cal.,  p.  23;  Harrison  vs.  Peabody, 
84  Cal.,  p.  178;  Stringer  vs.  Davis,  35  Cal.,  p.  25;  Lyon 
vs.  Hancock,  85  Cal.,  p.  373;  Arnold  vs.  Skaggs,  35 
Cal.,  p.  685;  McFadden  vs.  Wallace,  38  Cal.,  p.  51; 
Geary  vs.  Simmons,  39  Cal.,  p.  224;  see  Sec.  2061, 
Subd.  4;  and  as  to  estoppels,  see  Sec.  19(S. 

Subd.  3.— Wilkins  vs.  Stidger,  22  Cal.,  p.  232;  Gil- 
lam  vs.  Sigman,  29  Cal.,  p.' 637. 

iSubd,  4.— People  vs.  Glenn,  10  Cal.,  p.  32;  People 
vs.  Lee,  17  Cal.,  p.  76;  People  vs.  Ybarra,  17  Cal.,  p. 
166;  People  vs.  Lawrence,  21  Cal.,  p.  868;  People  vis. 
Sanchez,  24  Cal.,  p.  17;  People  vs.  CarkhufT,  24  CaL, 
p.  640;  People  vs.  Vernon,  35  Cal.,  p.  49. 

Subd.  5. — Mateer  vs.  Brown,  1  Cal.,  p.  221;  Innisvs. 
Steamer  Senator,  1  Cal.,  p.  459;  Gerke  ys.  Cal.  St.  ^av. 
Co.,  9  Cal.,  p.  251 ;  Garfield  vs.  Knight's  Ferry  W.  Co., 
14  Cal.,  p.  36;  Burns  vs.  McKenzie,  23  Cal.,  p.  101; 
Neely  vs.  Kaglee,  23  Cal.,  p.  152;  Ward  vs.  Preston, 

23  Cal.,  p.  468;  Van  Dusen  vs.  S.  Q.  M.  Co.,  86  Cal., 
p.  571;  People  vs.  Trim,  39  Cal.,  p.  75;  Grigsby  vs. 
Clear  Lake  W.  Co.,  40  Cal.,  p.  896. 
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SubJ.  8.— Morton  vs.  Folger,  15  Cal.,  p.  275;  Corn- 
wall vs.  Culver,  16  Cal.,  p.  425. 

Subd.  1).— Ucjiiolds  vs.  Jourdan,6  Cal.,  p.  108;  Polk 
&  H.  vs.  Coffin  &  S.,  0  Cal.,  p.  57;  Owain  vs.  Nagloo, 
17  Cal.,  p.  417;  Blood  V3.  Light,  31  Cal.,  p.  115. 


TITLE  II. 

OF  THE  KINDS  AND  DEG3EEG  OF  EVIDENCE. 

Chapter  I.  Knowledge  of  ike  Court. 
II.   Wiinesses.  ^ 

III.  Writings. 

IV.  3faterial  objects  presented  to  the  senses^ 

other  than  writings. 
V.  Indirect  evidence. 
VI.  Indispensable  evidence. 
Vn.  Conclusive  and  unanswerable  evidence. 


CHAPTER  I. 

KNOWLEDGE   OP  THE   COURT. 


Section  1875.  Certain  facts  of  g^eneral  notoriety  assumed  to  bo  true. 

Specification  of  such  facts. 

I 

1875.     Courts  take  judicial  notice  of  the  following  Certain 

facta  of 
facts:  general 

notoriety 

1.  The  true  signification  of  all  English  words  and  Jfbe°troe. 
phrases,  and  of  all  legal  expressions;  tioBfof^** 

2.  Whatever  is  established  by  law; 

3.  Public  and  private  official  acts  of  the  legislative, 
executive,  and  judicial  departments  of  this  State  and 
of  the  United  States; 

4.  The  seals  of  all  the  Courts  of  this  State  and  of 
the  United  States; 

5.  The  accession  to  office  and  the  official  signatures 
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Same.  and  seals  of  office  of  the  principal  officers  of  Govern- 
ment in  the  legislative,  executive,  and  judicial  depart- 
ments of  this  State  and  of  the  United  States; 

6.  The  existence,  title,  national  flag,  and  seal  of  every 
State  or  sovereign  recognized  by  the  executive  ix>wer 
of  the  United  States; 

7.  The  seals  of  Courts  of  admiralty  and  maritime 
jurisdiction,  and  of  Notaries  Public; 

8.  The  laws  of  nature,  the  measure  of  time,  and  the 
geographical  divisions  and  political  histoiy  of  the  world. 

In  all  these  cases  the  Court  may  resort  for  its  aid  to 
appropriate  books  or  documents  of  reference. 

Note. — Subd.  3.— It  was  held  that  Courts  will  not 
take  judicial  notice  of  a  private  Act  unless  offered  in 
evidence. — Ellis  vs.  Eastman,  32  Cal.,  p.  449. 

Subd.  5. — Courts  take  judicial  notice  of  the  official 
character  of  Justices  of  the  Peace  in  their  own  States. 
Ede  vs.  Johnson,  15  Cal.,  p.  53.  Courts  take  judicial 
notice  of  the  fact  as  to  who  holds  the  office  of  Tax  Col- 
lector of  a  county  or  district,  and  as  to  who  fill  the 
various  county  offices  within  their  jurisdiction,  and  of 
the  genuineness  9f  their  signatures. — Wetherbee  v?. 
Dunn,  32  Cal.,  p.  107. 

Subd,  8. — Courts  take  judicial  notice  of  the  territo- 
rial extent  of  the  jurisdiction  and  sovereignty  exercised 
de  facto  by  their  own  Government,  and  of  the  local 
divisions  of  the  country  into  States,  counties,  cities, 
towns,  or  the  like. — People  vs.  Smith,  1  Cal.,  p.  13; 
Irwin  vs.  Phillips,  5  CaL,  p.  140. 


CHAPTER  II. 

WITNESSES. 


Section  1878.  "Witnesses  defined. 

1879.  All  persons  capable  of  perception  and  communication 

may  be  witnesses. 

1880.  Persons  who  cannot  testify. 

1881.  Persons  in  certain  relations  to  parties  prohibited. 

1882.  When  privileged  persons  must  testify. 

1883.  Judge  or  a  juror  may  be  witness. 

1884.  When  an  interpreter  to  be  sworn. 
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1878.  A  witness  is  a  person  whose  declaration  Witnewes 

-*'  defined. 

under  oath  is  received  as  evidence  for  any  purpose, 
whether  such  declaration  be  made  on  oral  examina- 
tion, or  by  deposition  or  affidavit. 

1879.  (§  391.)     All   persons,  without  exception,  ah  persons 
otherwise  than  is  specified  in  the  next  two  sections,  J^JfcS^^" 
who,  having  organs  of  sense,  can  perceive,  and,  per-  SSy  be**°" 
ceiving,  can  make  known  their  perceptions  to  others,  ^*^®™®*' 
may   be  witnesses.     Therefore,  neither   parties  nor 

other  persons  who  have  an  interest  in  the  event  of  an 
action  or  proceeding  are  excluded;  nor  those  who  have 
been  convicted  of  crime;  nor  persons  on  account  of 
their  opinions  on  matters  of  religious  belief;  although, 
in  every  case  the  credibility  of  the  witness  may  be 
drawn  in  question,  as  provided  in  Section  1847. 

Note.— See  Sees.  1847,  2051. 

1880.  (§  394.)     The  following  persons  cannot  be  Persons 

who  cannot 

Witnesses:  testify. 

1.  Those  who  are  of  unsound  mind  at  the.  time  of 
their  production  for  examination; 

2.  Children  under  ten  years  of  age,  who  appear  in- 
capable of  receiving  just  impressions  of  the  facts  re- 
specting which  they  are  examined,  or  of  relating  them 
truly. 

Note. — There  is  no  precise  age  within  which  chil- 
dren are  excluded  from  testifying.  Their  competency 
is  to  be  determined  not  by  their  age  but  by  the  degree 
of  their  understanding  and  knowledge.  It  is  essential 
that  they  should  possess  sufficient  intelligence  to  receive 
just  impressions  of  the  facts  respecting  which  they  are 
examined,  sufficient  capacity  to  relate  them  correctly, 
and  sufficient  instruction  to  appreciate  the  nature  and 
obligation  of  an  oath.  It  is  a  question  for  the  Court  to 
decide,  the  question  of  their  competency,  when  they 
are  offered  as  witnesses.  If  over  ten  years  of  age,  the 
presumption  is  that  they  possess  the  requisite  knowl- 
edge and  understanding,  but  if  under  that  age,  the  pre- 
sumption is  otherwise,  and  it  must  be  removed  upon 
their  examination  by  the  Court,  or  under  its  direction 
and  in  its  presence. — See  People  vs.  Bernal,  10  Cal.,  p. 
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66;  Brazier's  Ca«e,  1  Leach,  p.  238;  People  vs.  XcNair, 
21  Wend.,  p.  609;  Commonwealth  vs.  Hutchinson,  10 
Mass.,  p.  225;  Jackson  vs.  Gridlcy,  18  John.,  p.  104; 
Den  vs.  Vanclove,  2  South.,  p.  653;  Rex  vs.  "Williams, 
7  Carr.  &  Paine,  p.  320;  1  East.  P.  C,  p.  442. 

1881.  (§§  395,  396,  397,  398,  399.)  There  are  par- 
ticular relations  in  which  it  is  the  policy  of  the  law 
to  encourage  confidence  and  to  preserve  it  inviolate; 
therefore,  a  person  cannot  be  examined  as  a  witness  in 
the  following  cases: 

1.  A  husband  cannot  be  examined  for  or  against  his 
wife,  without  her  consent,  nor  a  wife  for  or  against  her 
husband,  without  his  consent;  nor  can  either,  during 
the  marriage  or  afterwards,  be,  without  the  consent 
of  the  other,  examined  as  to  any  communication  made 
by  one  to  the  other  during  the  marriage;  but  this 
exception  does  not  apply  to  a  civil  action  or  proceed- 
ing by  one  against  the  other,  nor  to  a  criminal  action 
or  proceeding  for  a  crime  committed  by  one  against 
the  other; 

2.  An  attorney  cannot,  without  the  consent  of  his 
client,  be  examined  as  to  any  communication  made  by 
the  client  to  him,  or  his  advice  given  thereon  in  the 
course  of  professional  employment; 

8.  A  clergyman  or  priest  cannot,  without  the 
consent  of  the  person  making  the  confession,  be  ex- 
amined as  to  any  confession  made  to  him  in  his 
professional  character  in  the  course  of  discipline 
enjoined  by  the  Church  to  which  he  belongs; 

4.  A  licensed  physician  or  surgeon  cannot,  without 
the  consent  of  his  patient,  be  examined  in  a  civil 
action  as  to  any  information  acquired  in  attending  the 
patient  which  was  necessary  to  enable  him  to  pre- 
scribe or  act  for  the  patient; 

6.  A  public  officer  cannot  be  examined  as  to  com- 
munications made  to  him  in  official  confidence,  when 
the  public  interests  would  suffer  by  the  disclosure. 


i 
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Note.— St&U.  1865-6,  p.  46,  Sec.  1. 

Subd.  2.— See  Sec.  282,  ante,  Note  5.  The  rule 
applies,  also,  to  attorney's  clerk. — Landsberger  v?. 
Gorham,  5  Cal.,  p.  450.  In  Gallagher  ts.  Williamson, 
23  Cal.,  p.  381,  the  Court  held  that:  '*  The  rule  is  well 
settled,  that  the  confidential  counselor,  solicitor,  or 
attorney  of  the  party  cannot  be  compelled  to  disclose 
communications  made  to  him  in  that  capacity.'* — 
Landsberger  vs.  Gorham,  5  Cal.,  p.  450.  But  this 
rule  does  not  extend  to  any  facts  within  his  knowledge, 
or  information  acquired  by  him  in  any  other  way  than 
by  such  confidential  communication  of  the  client. — 
Hunter  vs.  Watson,  12  Cal.,  p.  377.  But  any  state- 
ments made  by  her  to  the  otbi^r  persons  at  that  time, 
or  by  other  persons  to  each  other,  or  to  her,  were  not 
privileged,  and  the  attorney  was  bound  to  disclose 
them,  the  same  as  any  other  witness. — Coveny  vs.  Tan- 
nechill,  1  Hill.,  p.  33;  Rochester  City  Bank  vs.  Suy- 
dam,  5  How.  Pr.,  p.  254;  Hutton  vs.  Robinson,  14 
Pick.,  p.  416;  Bramwell  vs.  Lucas,  2  Barn.  &  Cress., 
p.  745.  If,  pending  the  relation  of  attorney  and  client, 
the  latter  communicates  to  the  former  a  fact  foreign  to 
tlie  object  for  which  the  attorney  was  retained,  the 
communication  is  not  confidential.  If  an  attorney  is 
retained  in  a  suit,  and  the  client,  after  final  judgment, 
makes  disclosures  respecting  the  subject  of  the  foregone 
employment,  the  communication  is  not  privileged.  If 
an  attorney,  while  managing  a  case  for  client,  receives 
from  his  client  a  deed  of  client's  property,  without 
consideration,  and  then,  at  client's  request,  deeds  prop- 
erty to  another  person,  without  consideration,  these 
facts  are  not  privileged  communications,  and  an 
attorney  may  be  required  to  disclose  them.— Hager  vs. 
Shindler,  29  Cal.,  p.  48.  An  attorney  may  be  required 
to  state  by  whom  he  Was  employed.— Satterlee  vs. 
Bliss,  36  Cal.,  p.  507;  Chirac  vs.  Rheinicker,  11  Wheat., 
p.  280;  Gower  vs.  Emery,  18  Maine,  p.  82;  Brown 
vs.  Payson,  6  N.  H.,  p.  448;  Beckwith  vs.  Benner,  6 
Car.  &  Paine,  p.  681;  Foster  vs.  Hill,  12  Pick.,  p.  97. 
A  general  objection  to  all  the  testimony  a  witness  may 
give,  on  the  ground  that  he  was  the  attorney  of  defend- 
ant, is  not  sufiScient  to  be  available  on  appeal.  The 
particular  portion  of  the  testimony  objected  to  must  be 
pointed  out,  and  the  specific  grounds  of  objection  must 
be  stated.  See,  also,  generally,  as  to  privileged  com- 
munications of  client  to  attorney. — Satterlee  vs.  Bliss, 
36  Cal.,  p.  490.  When  it  appeared  that  an  attorney, 
called  as  a  witness  in  a  criminal  prosecution,  was 
unable  to  state  whether  admissions  to  which  he  had 
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testified  were  made  to  him  as  counsel  or  by  the 
defendant,  whilst  under  examination  as  a  witness  in 
his  own  behalf,  the  Court  should  have  excluded  the 
testimony  of  its  own  motion,  communication  £nom 
attorney  to  client  touching  the  subject  matter  under 
investigation  being  privileged. — People  ve.  Atkinson, 
40  Cal.,  p.  285. 

1882.  If  a  peraon  offer  hin\8elf  as  a  witness,  that 
is  to  be  deemed  a  consent  to  the  examination,  also,  of 
a  wife,  husband,  attorney,  clergyman,  physician,  or 
surgeon  on  the  same  subject,  within  the  meaning  of 
the  first  four  subdivisions  of  the  last  section. 


Jad«eora        1883.     (§  400.)     The  Judffc  himself,  or  any  iuror,* 

juror  may  ^  '  ^ 

he  witness,  may  be  called  as  a  witness  by  either  party;  but  in 
such  case  it  is  in  the  discretion  of  the  Ck)urt  or  Judge 
to  order  the  trial  to  be  postponed  or  suspended,  and 
to  take  place  before  another  Judge  or  jury. 

When  an  1884.     (§401.)     When  a  witness  does  not  tinder- 

hiterpretor 

to  be  sworn  stand  and  speak  the  English  language,  an  interpreter 
must  be  sworn  to  interpret  for  him.  Any  person,  a 
resident  of  the  proper  county,  may  be  summoned  by 
any  Court  or  Judge  to  appear  before  such  Court  or 
Judge  to  act  as  interpreter  in  any  action  or  proceed- 
ing. The  summons  must  be  served  and  returned  in 
like  manner  as  a  subpoena.  Any  person  so  summoned  . 
who  fails  to  attend  at  the  time  and  place  named  in  the 
summons,  is  guilty  of  a  contempt. 


CHAPTER  UI. 


WRITINGS. 

Articlb  I.  Writings  in  general. 
II.  Public  writings. 
III.  Private  writings. 
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ARTICLE  I. 

WRITINGS  IN  GENERAL. 

Section  1887.  Writings,  public  and  private. 

1888.  Public  writings  delined. 

1889.  All  others  private. 

1887.  Writings  are  of  two  kinds:  ^l?,**"*^*^ 

o  pablio  and 

1.  Tublic;  and,  p"^*^«- 

2.  Private. 

1888.  Pablio  writings  are: 

1.  The  written  acts  or  records  of  the  acts  of  the  PabHc 

writings 

Isovereign  authority,  of  official  bodies  and  tribunals,  deiiDod. 
and  of  public  officers,  legislative,  judicial,  and  execu- 
tive, whether  of  this  State,  of  the  United  States,  of  a 
sister  State,  or  of  a  foreign  country; 

2.  Public  records,  kept  in  this  State,  of  private 
writings. 

1889.  All  other  writings  are  private.  Aii  others 

o  *  private. 


ARTICLE  II. 

PT/BLIC  WRITINGS. 

Section  1892.  Every  citizen  entitled  to   inspect  and  copy  public 

writings. 

1893.  Public  officers  bound  to  give  copies. 

1894.  Four  kinds  of  public  writings. 

1895.  Laws,  written  or  unwritten. 

1896.  "Writtcin  laws  defined. 

1897.  Constitution  and  statutes. 

1898.  Public  and  private  statutes  defined. 

1899.  Unwritten  law  defined. 

1900.  Books  containing  laws  presumed  to  be  correct. 

1901.  Public  seal  authenticates  a  law  or  document. 

1902.  Other  evidence  of  laws  of  other  States. 

1903.  Becitals  in  statutes,  how  far  evidence. 

1904.  Judicial  record  defined. 

1905.  Record,  how  authenticated  as  evidence. 

1906.  Record  of  a  foreign  country,  how  authenticated. 

52— Vol.  II . 
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Section  1907.  Oral  evidence  of  a  foVeign  record. 

1908.  Effect  of  a  judgment  upon  rights  in  various  cases. 

1909.  Effect  of  other  judicial  orders,  when  conclusive. 

1910.  Where  parties  are  to  be  deemed  the  same. 

1911.  What  ileemed  adjudged  in  a  judgment. 

1912.  Where  sureties  bound,  principal  is  also. 

1913.  Record  of  another  State,  its  effect. 

1914.  Record  of  a  Court  of  admiralty. 

1915.  Effect  of  a  foreign  judgment. 

1916.  Manner  of  impeaching  a  record. 

1917.  The  jurisdiction  necessary  in  a  judgment. 

1918.  Manner  of  pn>ving  other  official  documents. 

1919.  Public  record  ,.f  private  writing  evidence. 

1920.  Entries  in  official  books  primary  evidence. 

1921.  Justice's  judgment  in  other  States,  how  proved. 

1922.  Same. 

1923.  Contents  of  other  official  certificates. 

1024.  Provisions  iu  relation  to  States  apply  to  Territories. 

1925.  Certificates  of  purchase  primary  evidence  of  ownership. 

1926.  Entries  made  by  officers  or  Boards  priiuary  evidence. 

Every  1892.     Eveiy  citizen  has  a  right  to  inspect  and 

entided  to    take  a  copy  of  any  public  writing  of  this  State,  except 
wn&nfflu^^  as  otherwise  expressly  provided  by  statute. 

Pabiio  1893.    Every  public  officer  having  the  custody  of 

bound  to      a  public  Writing,  which  a  citizen  has  a  right  to  inspect, 

is  bound  to  give  him,  on  demand,  a  certified  copy  of 

it,  on  payment  of  the  legal  fees  therefor,  and  such  copy 

is  primary  as  evidence  of  the  original  writing. 

Four  kinds       1 894.    Public  writings  are  divided  into  four  classes: 

of  public  -     T 

ifritings.  1.  Laws; 

2.  Judicial  records; 
8.  Other  official  documents; 

4.  i'ublic   records,  kept  in  this  State,  of  private 
^vri  tings. 

Lairs.  1 895.    Laws,  whether  organic  or  ordinary,  are  either 

written  or  ,  , 

unwritten.     wnttCU  Or  UnWllttCU. 

a 

Written  1896.    A  written  law  is  that  which  is  promulgated 

defined.       in  writing,  and  of  which  a  record  is  in  existence. 
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1897.  The  or<::anic  law  is  the  Constitution  of  Gov-  Con<rtitn- 

°  .  tion  and 

ernment,  and  is  altogether  written.      Other  written  statutes, 
laws  are  denominated  statutes.    The  written   law  of 
this  State  is  therefore  contained  in  its  Constitution  and 
statutes,  and  in  the  Constitution  and  statutes  of  the 
United  States. 

1898.  Statutes  are  public  or  private.    A  private  Pnbiioand 

*^  *  *^  private 

statute  is  one  which  concerns  only  certain  desigjiated  J^anS 
individuals,  and  affects  only  their  private  rights.     All 
other  statutes  are  public,  in  which  are  included  statutes 
creating  or  affecting  corporations. 

Note. — The  worda  "  public  "  and  "  private,*'  in  their 
application  to  roads,  are  discussed  in  Sherman  vs.  Buick, 
82  Cal.,  p.  241. 

1899.  Unwritten  law  is  the  law  not  promulgated  P°^^^"^ 
and  recorded,  as  mentioned  in  Section  1896,  but  which 

is,  nevertheless,  observed  and  administered  in  the 
Courts  of  the  country.  It  has  no  certain  repository, 
but  is  collected  from  the  reports  of  the  decisions  uf  the 
Cooits,  and  the  treatises  of  learned  men. 

1900.  (§  453.)     Books  printed  or  published  un-  Books 

'  *  *   ^  containing 

der  the  authority  of  a  sister  State  or  foreign  country,  ^*^*„m^ 
and  purporting  to  contain  the  statutes,  code,  or  other  coweot 
written  law  of  such  State  or  country,  or  proved  to  be 
commonly  admitted  in  the  tribunals  of  such  State  or 
country  as  evidence  of  the  written  law  thereof,  are 
admissible  in  this  State  as  evidence^f  such  law. 

1901.  The  public  seal  of  the  State  or  country,  PnhiioBeai 

*  **      authenti* 

affixed  to  a  copy  of  the  written  law  or  other  public  fjj;^* 
writing,  is  also  admissible  as  evidence  of  such  law  or  document 
writing. 

1902.  The  oral    testimony  of  witnesses    skilled  other 

^  '^  eyidenoe 

therein  is  admissible  as  evidence  of  the  unwritten  law  Jj  ^^^ 
of  a  sister  State  or  foreign  country,  as  are  also  printed  ^^*^*^ 
and  published  books  of  reports  of  decisions  of  the 
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Judicial 

record 

detined. 


Record, 
how  au- 
theoticf 
as  eviduDce 


Courts  of  such  State  or  country,  or  proved  to  be  com- 
monly admitted  in  such  Courts. 

1 903.  The  recitals  in  a  public  statute  are  conclusive 
evidence  of  the  facts  recited  for  the  purpose  of  carry- 
ing it  into  eflfect,  but  no  further.  The  recitals  in  a 
private  statute  are  conclusive  evidence  between  parties 
who  claim  under  its  provisions,  but  no  further. 

1904.  A  judicial  record  is  the  record  or  official 
entry  of  the  proceedings  in  a  Court  of  justice,  or  of  the 
official  act  of  a  judicial  officer,  in  an  action  or  special 
proceeding. 

1906.  (§§  449,  450.)  A  judicial  record  of  this 
theDticated  State,  or  of  the  United  States,  may  be  proved  by  the 
production  of  the  original,  or  by  a  copy  thereof,  certi- 
fied by  the  Clerk  or  other  person  having  the  legal  cus- 
tody thereof  That  of  a  sister  State  may  be  proved 
by  the  attestation  of  the  Clerk  and  the  seal  of  the 
Court  annexed,  if  there  be  a  Clerk  and  seal,  together 
with  a  certificate  of  the  Chief  Judge  or  presiding 
magistrate,  that  the  attestation  is  in  due  form. 

Note.— Thompson  vs.  Manrow,  1  Cal.,  p.  428;  Parke 
vs.  Williams,  7  Cal.,  p.  247;  Kane  vs.  Cook,  8  Cal.,  p. 
449;  Low  vs.  Burrows,  12  Cal.,  181;  Young  vs.  Emer- 
son, 18  Cal.,  p.  417;  Bonner  vs.  Palmer,  31  Cal.,  p. 
500.  Where  defendant  pleaded  his  discharge  in  insol- 
vency, it  was  held,  that  in  support  of  his  plea  he  can 
offer  in  evidence  certified  copies  of  the  decree  and  of 
each  o^the  papers  composing  the  record  of  the  insol- 
vent proceedings  separately ^  and  these  papers  need  not 
all  be  attached  together  and  the  whole  certified  as  oDe 
record. — Goldstone  vs.  Davidson,  18  Cal.,  p.  41.  At- 
tachment papers  admissible. — See  Dexter  vs.  Paugh, 
18  Cal.,  p.  372. 

1906.  (§  451.)  A  judicial  record  of  a  foreign 
country  may  be  proved  by  the  attestation  of  the  Clerk, 
with  the  seal  of  the  Court  annexed,  if  therer  be  a  Clerk 
and  seal,  or  of  the  legal  keeper  of  the  record,  with  the 
seal  of  his  office  annexed,  if  there  be  a  seal,  together 


Record  of 
a  foreign 
country, 
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with  a  certificate  of  the  Chief  Judge  or  presiding  Same, 
magistrate  that  the  person  making  the  attestation  is 
the  Clerk  of  the  Court  or  the  legal  keeper  of  the 
record,  and  in  either  case,  that  the  signature  of  such 
person  is  genuine.  The  signature  of  the  Chief  Judge, 
or  presiding  magistrate,  must  be  authenticated  accord- 
ing to  the  laws  of  the  country,  by  the  Minister  of  Jus- 
tice, or  the  head  of  the  department  under  whose 
authority  the  record  is  kept. 

1907.  (§  452.)     A  copy  of  the  judicial  record  of  Or»i 

a  foreign  country  is  also  admissible  in  evidence,  upon  JJ^orU*" 
proof : 

1.  That  the  copy  offered  has  been  compared  by  the 
witness  with  the  original,  and  is  an  exact  transcript  of 
the  whole  of  it; 

2.  That  such  original  was  in  the  custody  of  the  Clerk 
of  the  Court  or  other  legal  keeper  of  the  same;  and, 

3.  That  the  copy  is  duly  attested  by  a  seal  which  is 
proved  to  be  the  seal  of  the  Court  where  the  record 
remains,  if  it  be  the  record  of  a  Court;  or  if  there  be 
no  such  seal,  or  if  it  be  not  a  record  of  a  Court,  by  the 
signature  of  the  legal  keeper  of  the  original.' 

1908.  The  effect  of  a  iud^ment  or  final  order  in  Effect  of  a 

•^       *=J  judgment 

an  action  or  special  proceeding:   before  a  Court  or  ?po°  T^s^^ 
Judge  of  this  State,  or  of  the  United  States,  having 
jurisdiction  to  pronounce  the  judgment  or  order,  is  as 
follows: 

1.  In  case  of  a  judgment  or  order  against  a  specific 
thing,  or  in  respect  to  the  probate  of  a  will,  or  the 
administration  of  the  estate  of  a  decedent,  or  in  re- 
pect  to  the  personal,  political,  or  legal  condition  or 
relation  of  a  particular  person,  the  judgment  or  order 
is  conclusive  upon  the  title  to  the  thing,  the  will,  or 
administration,  or  the  condition  or  relation  of  the  per- 
son; 

2.  In  other  cases,  the  judgment  or  order  is,  in  respect 


m  vanous 
cases. 
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to  the  matter  directly  adjudged,  couclusive  between 
the  parties  and  their  successors  in  interest  by  title  sub- 
sequent to  the  commencement  of  the  action  or  special 
proceeding,  litigating  for  the  same  thing  under  the 
same  title  and  in  the  same  capacity. 

Note.— See  Sees.  1913, 1914, 1915;  see  note  to  Subd. 
6  to  Sec.  19G2. 

1909.  Other  judicial  orders  of  a  Court  or  Judge 
of  this  State,  or  of  the  United  States,  create  a  disput- 
able presumption,  according  ta  the  matter  directly 
determined,  between  the  same  parties  and  their  rep- 
resentatives and  successors  in  interest  by  title  subse- 
quent to  the  commencement  of  the  action  or  special 
proceeding,  litigating  for  the  same  thing  under  the 
same  title  and  in  the  same  capacity. 

NoTK.— See  Sec.  1962,  Subd.  6,  post. 

1910.  The  parties  are  deemed  to  be  the  same 
when  those  between  whom  the  evidence  is  ofiFered 
were  on  opposite  sides  in  the  former  case,  and  a  judg- 
ment or  other  determination  could  in  that  case  have 
been  made  between  them  alone,  though  other  parties 
were  joined  with  both  or  either. 

Note. — It  was  held  in  an  action  of  ejectment  against 
a  tenant,  if  the  landlord  assumes  the  defense  and  puts 
his  title  in  issue,  the  judgment  rendered  therein  binds 
him  as  evidence  by  way  of  estoppel,  the  same  as  though 
he  was  made  a  party  defendant. — Valentine  ys.  ])Iabo- 
ney,  37  Cal.,  p.  889;  KusseU  vs.  Mallon,  38  Cal.,.p.  259. 

What  191 1.    That  only  is  deemed  to  have  been  adjudged 

acUudgedin  in  a  former  judgment  which  appears  upon  its  face  to 
have  been  so  adjudged,  or  which  was  actually  and 
necessarily  included  therein  or  necessary  thereto. 

Note.— Plandreau  vs.  Downey,  23  Cal.,  p.  354; 
Hamm  ys.  Arnold,  23  Cal.,  p.  373;  Le  Koy  ys.  Bogers, 
30  Cal.,  p.  230;  Hough  ys.  Waters,  SO  Cal.,  p.  311; 
Bowman  ys.  Cudworth,  31  Cal.,  p.  149;  Marshall  vs. 
Shafter,  32  Cal.,  p.  177;  Mann  ys.  Bogers,  35  Cal.)  p* 
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817;  Jones  vs.  Petaluma  City,  36  Cal.,  p.  232;  Ander- 
son vs.  Fisk,  30  Cal.,  p.  625;  Boggs  vs.  Clark,  37  Cal., 
p.  237. 

1012.  Whenever,  pursuant  to  the  last  four  sections,  whero 

«uretio8 

a  party  is  bound  by  a  record,  and  such  party  stands  in  **^gjjf  ^j 
the  relation  of  a  surety  for  another,  the  latter  is  also  "  *^**- 
bound  from  the  time  that  he  has  notice  of  the  action 
or  proceeding,  and  an  opportunity  at  the  surety's  re- 
quest to  join  in  the  defense. 

Note. — Bostic  vs.  Love,  16  Cal.,  p.  69. 

1013.  The  effect  of  a  judicial  record  of  a  sister  Recorder 

another 

State  is  the  same  in  this  State  as  in  the  State  where  it  state, 

its  effect 

was  made,  except  that  it  can  only  be  enforced  here  by 
an  action  or  special  proceeding,  and  except,  also,  that 
the  authority  of  a  guardian  or  committee,  or  of  an  ex- 
ecutor or  administrator,  does  not  extend  beyond  the 
jurisdiction  of  the  Government  under  which  he  was 
invested  with  his  authority. 

Note. — Kane  vs.  Cook,  8  Cal.,  p.  449. 

1014.  The  effect  of  the  judicial  record  of  a  Court  Record  of  a 

.      Court  of 

of  admiralty  of  a  foreign  country  is  the  same  as  if  it  admiralty, 
were  the  record  of  a  Court  of  admiralty  of  the  United 
States. 

1015.  The  effect  of  the  judfftnent  of  any  other  Meet  of  a 

foreign 

tribunal  of  a  foreign  country  having  jurisdiction  to  judgment 
pronounce  the  judgment,  is  as  follows: 

1.  In  cas^  of  a  judgment  against  a  specific  thing, 
the  judgment  is  conclusive  upon  the  title  to  the  thing; 

2.  In  case  of  a  judgment  against  a  pei'son,  the  judg- 
ment is  presumptive  evidence  of  a  right  as  between 
the  parties  and  their  successors  in  interest  by  a  sub- 
sequent title,  and  can  only  be  repelled  by  evidence  of 
a  want  of  jurisdiction,  want  of  notice  to  the  party, 
collusion,  fraud,  or  clear  mistake  of  law  or  fact. 
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Manner  of        1916.     Any  judicial  record  may  be  impeached  by 

a  record.      evidence  of  a  want  of  jurisdiction  in  the  Court  or 

judicial  officer,  of  collusion  between  the  parties,  or  of 

fraud  in  tlie  party  offering  the  record,  in  respect  to  the 

proceedings. 

Note.— Hnhn  vs.  Kelly,  34  Cal.,  p.  891;  Sharp  vs. 
Brunnings,  35  Cal.,  p.  528;  Sharp  vs.  Daugney,  33 
Cal.,  p.  506;  Marshall  vs.  Shafter,  82  Cal.,  p.  177; 
Joyce  vs.  McAvoy,  31  Cal.,  p.  275;  Carpentier  vs. 
Oakland,  30  Cal.,  p.  440;  McMinn  vs.  "Whelan,  27  Cal., 
p.  301;  Gray  vs.  Hawes,  8  Cal.,  p.  563;  Whitwell  vs. 
Barbier,  7  Cal.,  p.  54;  Stearns  vs.  Aguirre,  7  Cal.,  p. 
443. 

The  jur»-         1917.     The  iurisdiction  sufficient  to  sustain  a  record 

diction  •^  ,  •  j 

necessary     jg  jurisdiction  ovcr  the  causc,  over  the  parties,  and 
judgment.     Qy^j.  ^j^^  thing,  when  a  specific  thing  is  the  subject  of 
the  judgment. 

Manner  of        1918.     Other  official  documcnts  may  be  proved,  as 

proving  "^  * 

documents.  -j^  ^^^g  ^f  ^|^^  Executi vc  of  this  State,  by  the  records 
of  the  State  Department  of  the  State,  and  of  the  United 
States,  by  the  records  of  the  State  Department  of  the 
United  States,  certified  by  the  heads  of  those  depart- 
ments i*espectively.  They  may  also  be  proved  by 
public  documents  printed  by  order  of  the  Legislature 
or  Congress,  or  either  house  thereof; 

2.  The  proceedings  of  the  Legislature  of  this  State 
or  of  Congress,  by  the  journals  of  those  bodies  respect- 
ively, or  either  House  thereof,  or  by  published  stat- 
utes or  resolutions,  or  by  copies  certified  by  the  Clerk 
or  printed  by  their  order; 

3.  The  acts  of  the  Executive  or  the  proceedings  of 
the  Legislature  of  a  sister  State,  in  the  same  manner; 

4.  The  acts  of  the  Executive  or  t^e  proceedings  of 
the  Legislature  of  a  foreign  country,  by  journals  pub- 
lished by  their  authority,  or  commonly  received  in  that 
country  as  such,  or  by  a  copy  certified  under  the  seal 
of  the  country  or  sovereign,  or  by  a  recognition  thereof 
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in  some  public  act  of  the  Executive  of  the  United  Same. 
States; 

5.  Acts  of  a  municipal  corporation  of  this  State,  or 
of  a  Board  or  department  thereof,  by  a  copy,  certified 
by  the  legal  keeper  thereof,  or  by  a  printed  book  pub- 
lished by  the  authority  of  such  corporation; 

6.  Documents  of  any  other  class  in  this  State,  by 
the  original,  or  by  a  copy  certified  by  the  legal  keeper 
thereof; 

7.  Documents  of  any  other  class  in  a  sister  State,  by 
the  original,  or  by  a  copy  certified  by  the  legal  keeper 
thereof^  together  with  the  certificate  of  the  Secretary 
of  State,  Judge  of  the  Supreme,  Superior,  or  County 
Court,  or  Mayor  of  a  city  of  such  State,  that  the  copy 
is  duly  certified  by  the  officer  having  the  legal  custody 
of  the  original; 

»  8.  Docuraentsof  any  other  class  in  a  foreign  country, 
by  the  original,  or  by  a  copy  certified  by  the  legal 
keeper  thereof,  with  a  certificate,  under  seal,  of  the 
country  or  sovereign,  that  the  document  is  a  valid  and 
subsisting  document  of  such  country,  and  that  the  copy 
is  duly  certified  by  the  officer  having  the  legal  custody 
of  the  original. 

1919.  A  public  record  of  a  private  writing  may  Public 
be  proved  by  the  original  record,  or  by  a  copy  thereof,  private 
certified  by  the  legal  keeper  of  the  record.  evidence. 

Note.— stats.  1857,  p.  317;  see  Sees.  1918, 1937. 

1920.  Entries  in  public  or  other  official  books  or  Entries  in 

^  official 

records,  made  in  the  performance  of  his  duty  by  a  too^s 

'  *  **       ^         primary 

public  officer  of  this  State,  or  by  another  person  in  the  ®^dence. 
performance  of  a  duty  specially  enjoined  by  law,  are 
primary  evidence  ^f  the  facts  stated  therein. 

NoTK. — Kyburg  vs.  Perkins,  6  Cal.,  p.  674;  Donner 
vs.  Palmer,  81  Cal.,  p.  500. 

53— Vol.  II. 
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Jiwtioo'8  1921.    A  transcript  from  the  record  or  docket  of  a 

judgment 

giother  Justice  of  tlic  Peace  of  a  sister  State,  of  a  judgment 
proved.  rendered  by  him,  of  the  proceedings  in  the  action 
before  the  judgment,  of  the  execution  and  return,  if 
any,  subscribed  by  the  Justice  and  verified  in  the 
manner  prescribed  in  the  next  section,  is  admisdibie 
evidence  of  the  fiicts  stated  therein. 

Same.  1922.     (§  450.)     There   must  be  attached  to  the 

transcript  a  certificate  of  the  Justice  that  the  tran- 
script is  in  all  res^^ects  correct,  and  that  he  had  juris- 
diction of  the  action,  and  also  a  further  certificate  of 
the  Clerk  or  prothonotary  of  the  county  in  which  the 
Justice  resided  at  the  time  of  rendering  the  judg- 
ment, under  the  seal  of  the  county,  or  the  seal  of  the 
Court  of  Common  Pleas  or  County  Court  thereof,  cer- 
tifying that  the  pei'son  subscribing  the  transcript  was, 
at  the  date  of  the  judgment,  a  Justice  of  the  Peace 
in  the  county,  and  that  the  signature  is  genuine.  Such 
judgment,  proceedings,  and  jurisdiction  may  also  be 
proved  by  the  Justice  himself,  on  the  production  of 
his  docket,  or  by  a  copy  of  the  judgment,  and  his  oral 
examination  as  a  witness. 

KoTE.— See  Sec.  1905. 

Conteotsof  1923.  Whenever  a  copy  of  a  writing  is  certified 
official  for  the  purpose  of  evidence,  the  certificate  must  state 
that  the  copy  has  been  compared  by  the  certifying 
officer  with  the  original,  and  is  a  correct  transcript 
therefrom,  and  of  the  whole 'of  such  original  or  of  a 
specified  part  thereof.  The  official  seal,  if  there  be 
any,  of  the  certifying  officer,  must  also  be  affixed  to 
the  certificate,  except  when  the  certificate  of  a  Clerk 
of  a  Court  is  used  in  the  same  Court  or  before  an 
officer  thereof. 

Provisions 

toStatM°  ■      1924.    The  provisions  of  the  preceding  sections  of 
Kmtoriefl.  this  Article  applicable  to  the  public  writings  of  a 
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sister    State    are    equally  applicable  to    the  public 
writings  of  a  Territory  of  the  Uuited  States. 

1925.  A  certificate  of  purchase,  or  of  location,  of  Certifieatoa 

*  of  purchase 

any  lands  in  this  State,  issued  or  made  in  pursuance  primary 

*/  J  Mr  evidence  of 

of  any  law  of  the  United  States,  or  of  this  State,  is  ownership, 
primary  evidence  that  the  holder  or  assignee  of  such 
certificate  is  the  owner  of  the  land  described  therein; 
but  this  evidence  may  be  overcome  by  proof  that,  at 
the  time  of  the  location,  or  time  of  filing  a  preemption 
claim  on  which  the  certificate  may  have  been  issued, 
the  land  was  in  the  adverse  possession  of  the  adverse 
party,  or  those  under  whom  he  claims,  or  that  the 
adverse  party  is  holding  the  land  for  mining  purposes. 

Note. — This  section  restores  the  Acts  of  1859. — 
StaU.  1859,  pp.  227,  332;  see  Burrell  vs.  Haw,  40  Cal., 
p.  a73. 

»  

1926.  An  entry  made  by  an  oflBicer,  or  Board  of  Entries 

made  by 

officers,  or  under  the  direction  and  in  the  presence  of  officers  or 

'  -^  Boards 

either,   in    the  .  course   of   official   duty,   is  primary  Pj|je*5Jfe, 
evidence  of  the  facts  stated  in  such  ehtry. 


ARTICLE  III. 

PRIVATE  WRITINGS. 

Section  1929.  Private  writings  classified. 

1930.  Seal  defined. 

1931.  Manner  of  making  it. 

1932.  Eifoct  of  a  seal. 

1933.  Execution  of  an  instrument  defined. 

1934.  Compromise  of  a  debt  without  seal  good. 

1935.  Subscribing  witness  defined. 

1936.  Books,  maps,  etc.,  how  far  evidence. 

1937.  Original  writing  to  be  produced  or  accounted  for. 

1938.  When  in  possession  of  adverse  party,  notice  to  bo 

given. 

1939.  Writings  called  for  and  inspected  may  be  withheld. 

1940.  Where  there  is  a  subscribing  witness,  the  proof. 

1941.  Other  witnesses  may  also  testify. 

1942.  When  evidence  of  execution  not  necessary. 

1943.  Evidence  of  handwriting. 
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Private 

writingfi 

clasflitied. 


Seal 
dotined. 


Manner  of 
making  it. 


Effect  of 
a  seal. 


Section  1944.  Allowed  by  comparison. 

1945.  Same. 

1946.  Entries  of  decedents  evidence  in  specified  cases. 

1947.  Copies  of  entries  also  allowed. 

1948.  Private  writings  acknowledged  and  certified. 

1949.  County  Clerks  to  keep  private  papers  deposited. 

1950.  Public  records  not  to  be  carried  about. 

1929.  Private  writings  are  either: 

1.  Sealed;  or, 

2.  Unsealed. 

1930.  A  seal  is  a  particular  sign,  made  to  atte.st^ 
in  the  most  formal  manner,  the  execution  of  an  instru- 
ment. 

1931.  A  public  seal  in  this  State  is  a  stamp  or 
impression  made  upon  wax,  wafer,  paper,  or  any  other 
substance  upon  which  a  visible  and  permanent  impres- 
sion can  be  made.  A  private  seal  may  be  in  the  same 
manner,  or  it  may  be  made  without  an  impression, 
by  a  wafer  or  wax  attached  to  the  instrument,  or  by 
a  paper  attache^  to  it  by  an  adhesive  substance.  A 
scroll  or  other  sign,  made  in  a  sister  State  or  foreign 
country,  and  there  recognized  as  a  seal,  must  be  so 
regarded  in  this  State. 

Note. — See  note  to  Sec.  1932,  post. 

1932.  The  seal  affixed  to  a  writing  is  presumptive 
evidence  of  a  consideration*  In  other  respects  there 
is  no  difference  between  scaled  and  unsealed  writings. 
A  writing  under  seal  may  therefore  be  changed  or 
altogether  discharged  by  a  writing  not  under  seal,  or 
by  an  oral  agreement  otherwise  valid. 

Note. — As  to  what  constitutes  a  seali  see  Sec.  14, 
ante,  and  notes;  see,  also,  generally,  Connolly  vs.  Good- 
win, 5  Cal.,  p.  220;  Hastings  vs.  Vaugn,  5  Cal.,  p.  315; 
Posten  vs.  Rassette,  5  Cal.,  p.  467;  McDonald  vs.  B. 
R.  &  A.  W.  &  M.  Co.,  13  Cal.,  p.  221;  Smith  vs.  DaU, 
13  Cal.,  p.  511;  Stark  vs.  Barrett,  15  Cal.,  p.  363;  Jones 
vs.  Martin,  16  Cal.,  p.  166;  McCracken  vs.  San  Fran- 
cisco, 16  Cal.,  p.  638.  The  consideration  clause  ex- 
pressed in  a  deed  can,  It  seems,  be  explained  by  parol 
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proof. — Bennett  vs.  Solofhon,  6  CaL,  p.  137.  There  is 
no  particular  sanctity  about  a  sealed  instrument  which 
will  estop  a  party  from  alleging  fraud  in  the  execution, 

etc. — Hopkins  vs.  •Beard,  6  Cal.,  p.  665;  vs. , 

10  Cal.,  p.  461.     The  old  and  unmeaning  distinction 
between  sealed  and  unsealed  instruments,  so  far  as  it 
relates  to  those  executed  within  this  State,  has  been 
abolished.— See  Sec.  1629,  Civil  Code,  and  notes;  see, 
also,  Comstock  vs.  Breed,  12  Cal.,  p.  287;  Ingoldsby 
vs.  Juan,  12  Cal.,  p.  565;  Ortman  vs.  Dixon,  13  Cal., 
p.  33.    A  careless  examination  of  Sec.  1629  of  the  Civil 
Code,  together  with  this  and  Sees.  1929,  1930,  1931, 
ante,  and  Sec.  1934,  post,  presents  an  apparent  conflict. 
But  when  it  is  considered  that  the  purpose  of  Fart  IV 
of  this  Code  is  devoted  to  evidetiee  alone,  and  this 
Chapter  to  writings  as  evidence,  and  these  sections  as 
establishing  n^les  of  evidence  merely,  and  not  rules  of 
action^  much  of  the  seeming  difficulty  is  at  once  obvi- 
ated.— See  Sec.  4,  ante,  and  note,  as  also  Part  V  of  the 
Political  Code,  Sees.  4466-4484.    Sec.  8,  ante,  provides 
that:  **No  action  or  proceeding  commenced  before 
this  Cod^  takes  effect,  and  no  right  accrued,  is  affected 
by  its  provisions,  but  the  proceedings  therein  may  be 
conformed  to  the  requirements  of  this  Code  as  far  as 
applicable."     It  must  be  considered  that,  although 
under  Sec.  1629  of  the  Civil  Code,  supra,  all  distinction 
between  sealed  and  unsealed  instruments,  as  a  rule  of 
action,  are  for  the  future  abolished,  the  Courts  will  of 
necessity  be  called  upon  frequently  to  pass  upon  instru- 
ments mado  prior  to  the  adoption  of  this  section,  and 
upon  those  made  in  other  States  or  localities  where  the 
distinction  may  still  exist.    For  these  reasons,  all  those 
sections  are  retained  and  are  not  in  conflict. 


1933.  The  execution  of  aa  instrument  is  the  sub-  Evocation 
scribins:  and  deliverins:  it,  with  or  without  affixinsf  a  instrument 
seal. 

Note.— Dore  vs.  Covey,  13  Cal.,  p.  503. 


defined. 


1934.  An  agreement,  in  writing,  without  a  seal,  Compro- 

mise  of 

for  the  compromise  or  settlement  of  a  debt,  is  as  obli-  *  j^J^L 

gatorj  as  if  a  seal  were  aflB.xed.  *®*^  **»**^ 

1935.  A  subscribing  witness  is  one  who  sees  a  Subscrib- 
writing  executed  or  hears  it  acknowledged,  and  at  the  J'i"®*? 
request  of  the  party  thereupon  signs  his  name  as  a 
witness. 
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Books, 
loaps,  eic.. 
how  far 
evidence. 


1036.  Historical  works,  books  of  science  or  art, 
and  published  maps  or  charts,  when  made  by  persons 
indifferent  between  the  parties,  are  primary  evidence 
of  facts  of  general  notoriety  and  interest. 


Original 
writing 


accounted 
for. 


1937.  The  original  writing  must  be  produced  and 
{S-oducedor  P^ovcd,  except  as  provided  in  Sections  1855  and  1919. 
If  it  has  been  lost,  proof  of  the  loss  must  first  be  made 
before  evidence  can  be  given  of  it^  contents.  Upon 
such  proof  being  made,  tc^gether  with  proof  of  the  due 
execution  of  the  writing,  its  contents  may  be  proved 
by  a  copy,  or  by  a  recital  of  its  contents  in  some 
authentic  document,  or  by  the  recollection  of  a  wit- 
ness, as  provided  in  Section  1855. 

Note  —Sec  Sec.  1855,  ante. 


When  in 
possession 
of  adverse 
party, 
notice  to 
be  given. 


1938.  If  the  writing  be  in  the  custody  of  the 
adverse  party,  he  must  first  have  reasonable  notice  to 
produce  it.  If  he  then  fail  to  do  so,  the  contents  of 
the  writing  may  be  proved  as  in  case  of  its  loss.  But 
the  notice  to  j-roduce  it  is  not  necessary  where  the 
writing  is  itself  a  notice,  or  where  it  has  been  wrong- 
fully obtained  or  withheld  by  the  adverse  j)arty. 

NoTK. — See  Sec.  1855,  ante. 

1939.  Though  a  writing  called  for  by  one  party  is 
produced  by  the  other,  and  is  thereupon  inspected  by 
the  party  calling  for  it,  he  is  not  obliged  to  produce  it 
as  evidence  in  the  case. 

Where  '  1940.     If  there  be  a  subscribing  witness  to  a  writ- 

there  i?  a       ,  ,  , 

subscribing  mg  produccd  in  evidence  its  execution  must  be  proved 
the  proof.      ]yy  j^jjjj^  jf  jj^  .jg  within  reach  of  a  subpcena,  and  can 
be  produced  and  can  testify.    K  there  be  more  than 
,  one  subscribing  witness  the  evidence  of  one  is  suffi- 

cient. If  the  subscribing  witnesses  cannot  be  pro- 
duced, the  execution  may  be  proved  by  the  party  who 
executed  it,  or  by  proof  of  his  handwriting. 


Writings 
called 
for  and 
inspected 
may  be 
withhold. 
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Note. — It  the  subscribing  witness  is  within  the  juris- 
diction of  the  Court  he  must  be  produced,  ur  his  absence 
accounted  for,  before  proof  of  his  handwriting. — Pow- 
ell's Heirs  vs.  Hendricks,  3  Cal.,  p.  427;  Stevens  vs. 
Irwin,  12  Cal.,  p.  307;  Jackson  vs.  Root,  18  Johns.,  p. 
611;  Jackson  vs.  Feather  River  W.  Co.,  14'  Cal.,  p. 
19;  Landers  vs.  Bolton,  26  Cal.,  p.  393;  see,  also, 
McGarrity  vs.  Byington,  12  Cal.,  p.  427;  McMinn  vs. 
O'Connor,  27  Cal.,  p.  239. 

1941.  If  the  subscribing  witness  denies  or  does  other 

,  witnessei 

not  recollect  the  execution  of  the  writing,  its  execu-  gf?**^** 
tion  may  still  be  proved  by  other  evidence. 

1942.  Where,  however,  evidence  is  riven  that  when 

'  '  °  evidence  of 

the  party  against  whom  the  writing  is  offered  has  at  SStneoS- 
any  time  admitted  its  execution  no  ojher  evidence  of  ■*^' 
the  execution  need  be  given,  when  the  instrument  is 
one  mentioned  in  Section  1945,  or  one  produced  from 
the  custody  of  the  adverse  party,  and  has  been  acted 
upon  by  him  as  genuine. 

1943.  The  handwriting  of  a  person  may  be  proved  Bvidence 
by  any  one  who  believes  it  to  be  his,  and  who  has  seen  ^^tin* 
him  write,  or  has  seen  writings  purporting  to  be  his^ 

upon  which  he  has  acted  or  been  charged,  and  who 
has  thus  acquired  a  knowledge  of  his  handwriting. 

1944.  Evidence  respecting  the  handwritinff  may  Allowed  by 

o  ./     eomparison 

also  be  given  by  a  comparison,  made  by  the  witness 
or  the  jury,  with  writings  admitted  or  treated  as  genu- 
ine by  the  party  against  whom  the  evidence  is  offered. 

1945.  Where  a  writing  is  more  than  thirty  years  Same. 
old,  the  comparisons  may  be  made  with  writings  pur- 
porting to  be  genuine,  and  generally  respected  and 
acted  upon  as  Buch,  by  persons  having  an  interest  in 
knowing  the  fact. 

1946.  The  entries  and  other  writings  of  a  dece-  Entries  of 


decedents 


dent,  made  at  or  near  the  time  of  the  transaction,  and  ©vidonce  in 

'  '  specified 


in  a  position  to  know  the  facts  stated  therein,  may  be 


oases. 
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Same. 


Copies  of 
entries  also 
allowed. 


Private 
writinjrs 
acknowl- 
edged 8nd 
certified. 


County 
Clerks 
to  keep 
private 

Sapers 
eposited. 


read  as  primary  evidence  of  the  facts  stated  therein, 
in  the  following  cases: 

1.  When  the  entry  was  made  against  the  interest 
of  the  person  making  it; 

2.  When  it  was  made  in  a  professional  capacity 
and  in  the  ordinary  course  of  professional  conduct; 

3.  When  it  was  made  in  the  performance  of  a  duty 
specially  enjoined  by  law. 

1947.  When  an  entry  is  repeated  in  the  regular 
course  of  business,  one  being  copied  from  another  at 
or  near  the  time  of  the  transaction,  all  the  entries  are 
equally  regarded  as  originals. 

Note. — Landis  vs.  Tumor,  14  Cal.,  p.  573. 

1948.  Every  private  writing,  except  last  wills  and 
testaments,  may  be  acknowledged  or  proved  and  cer- 
tified in  the  manner  provided  for  the  acknowledgment 
or  proof  of  conveyances  of  real  property,  and  the  cer- 
tificate of  such  acknowledgment  or  proof  is  primary 
evidence  of  the  execution  of  the  writing,  in  the  same 
manner  as  if  it  were  a  conveyance  of  real  property. 

1949.  Every  County  Kecorder  must  receive  and 
file  in  his  office  any  private  writing  delivered  to  him 
for  that  purpose,  and  give  a  written  receipt  therefor. 
Such  writing  must  be  properly  indorsed  so  as  to  indi- 
cate its  general  nature,  the  names  of  the  paities  thereto, 
and  the  time  of  filing,  and  must  be  deposited  and  kept 
in  such  office  separate  from  other  papere.  It  is  then 
subject  to  the  examination  of  any  person,  but  cannot 
be  withdrawn,  except  temporarily,  upon  the  written 
order  of  the  depositor  or  his  legal  representatives,  or 
on  the  order  of  a  Court  of  record,  for  the  purpose  of 
being  read  in  evidence  therein. 

Note.— See  Sees.  1158-1217,  Civil  Code  Cal.,  for:  1. 
What  may  be  recorded.  2.  Mode  of  recording.  3. 
Proof  and  acknowledgments  of  instruments.  4.  Efiect 
of  recording,  or  of  the  want  thereof.  See  Pol.  Code, 
Title  **  Recorder,"  Sees.  4234-4246,  and  notes. 
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1950.    The  record  of  a  conveyance  of  real  property,  Public 
or  other  record,  a  transcript  of  which  is  admissible  in  J^J^^**® 
evidence,  must  not  be  removed  from  the  office  where  '^*^"*- 
it  is  kept,  except  upon  the  order  of  a  Court,  or  when 
temporarily  removed  by  the  Clerk  having  it  in  custody 
to  the  Court  of  which  he  is  Clerk,  or  to  Courts  held  in 
the  city  or  town  where  his  office  is  situated. 

Note. — See  note  to  pr-eceding  section. 


CHAPTER  IV. 


MATERIAL     OBJECTS     PRESENTED    TO    THE     SENSES,    OTHER 

THAN    WRITINGS. 

Section  1954.  Material  objects. 

1954.    Whenever   an  object,  cognizable   by  the  Material 

oluects. 

senses,  has  such  a  relation  to  the  fact  in  dispute  as 
to  aflEbrd  reasonable  grounds  of  belief  respecting  it, 
or  to  make  an  item  in  the  sum  of  the  evidence,  such 
object  may  be  exhibited  to  the  jury,  or  its  existence, 
situation,  and  character  may  be  proved  by  witnesses. 
The  admission  of  such  evidence  must  be  regulated  by 
the  sound  discretion  of  the  Court. 


CHAPTER  V. 

INDIRECT   EVIDENCE,   INFERENCES,   AND   PRESUMPTIONS. 

Section  1957.  Indirect  evidence  classified. 

1958.  Inference  defined. 

1959.  Presumption  defined. 

1960.  When  an  inference  arises. 

1961.  Presumptions  may  be  controverted,  when. 

1962.  Specification  of  conclusive  presumptions. 

1963.  All  other  presumptions  may  be  controverted. 

54— Vol.  II. 
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1957.  Indirect  evidence  is  of  two  kinds: 

1.  Inferences;  and, 

2.  Presumptions. 

1 958.  An  inference  is  a  deduction  which  the  reason 
of  the  jury  makes  from  the  facts  proved,  without  an 
express  direction  of  law  to  that  effect. 

1959.  A  presumption  is  a  deduction  which  the 
law  expressly  directs  to  be  made  from  particular  feet?. 

1960.  An  inference  must  be  founded : 

1.  On  a  fact  legally  proved;  and, 

2.  On  such  a  deduction  from  that  fact  as  is  war- 
ranted by  a  coAsideration  of  the  usual  propensities  or 
passions  of  men,  the  particular  propensities  or  pas- 
sions of  the  person  whose  act  is  in  question,  the  courae 
of  bu:4ness,  or  the  course  of  nature. 

1961.  A  presumption  (unless  declared  by  law  to 
be  conclusive)  may  be  controverted  by  other  evidence, 
direct  or  indirect;  but  unless  so  controverted  the  jury 
are  bound  to  find  according  to  the  presumption. 

1962.  The  following  presumptions,  and  no  others, 
are  deemed  conclusive: 

1.  A  malicious  and  guilty  intent,  from  the  delib- 
erate commission  of  an  unlawful  act,  for  the  purpose  of 
injuring  another; 

2.  The  truth  of  the  &cts  recited,  from  the  recital  in 
a  written  instrument  between  the  parties  thereto,  or 
their  successors  in  interest  by  a  subsequent  title;  but 
this  rule  does  not  apply  to  the  recital  of  a  considera- 
tion; 

3.  Whenever  a  party  has,  by  his  own  declaration, 
act,  or  omission,  intentionally  and  deliberately  led 
another  to  believe  a  particular  thing  true,  and  to  act 
upon  such  belief,  he  cannot,  in  any  litigation  arising 
out  of  such  declaration,  act,  or  omission,  be  permitted 
to  fiilsify  it; 
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4.  A  tenant  is  not  permitted  to  deny  the  title  of  his  Same, 
landlord  at  the  time  of  the  commencement  of  the 
relation; 

5.  The  issue  of  a  wife  cohabiting  with  her  husband, 
who  is  not  impotent,  is  indisputably  presumed  to  be 
legitimate; 

6.  The  judgment  or  order  of  a  Court,  when  declared 
by  this  Code  to  be  conclusive;  but  such  judgment  or 
order  must  be  alleged  in  the  pleadings  if  there  be  an 
opportunity  to  do  so;  if  there  be  no  such  opportunity, 
the  judgment  or  order  may  be  used  as  evidence; 

7.  Any  other  presumption  which,  by  statute,  is 
expressly  made  conclusive. 

Note.— See  Sec.  1908.  1.  JSubd,  2,— A  party  is  not 
allowed  to  controvert  the  declaration  he  has  made  by 
deed,  or  to  deny  the  enforcement  of  rights  which  he  has 
thus  attem])ted  to  confer.  This  rule  is  according  to  well 
established  principles  of  public  policy,  and  for  the  secu- 
lity  of  good  faith  and  fair  dealing.  For  instance,  see 
Tartar  vs.  Hall,  3  Cal.,  p.  263;  Baker  vs.  Bartol,  7  Cal., 
p.  551;  Tewksbury  vs.  Provizzo,  12  Gal.,  p.  21;  Gee  vs. 
Moore,  14  Cal.,  p.  473;  Clark  vs.  Baker,  14  Cal.,  p.  613; 
Bodge  vs.  Walley,  22  Cal.,  p.  225;  Simson  vs.  Eckstein, 
22  Cal.,  p.  581;  Flandreau  vs.  Downey,  23  Cal.,  p.  354; 
Larco  vs.  Casaneuava,  30  Cal.,  p.  561;  Bhine  vs.  Ellen, 
36  Cal.,  p'.  383.  If  a  deed,  executed  by  one  of  the  parties 
to  an  action  and  to  which  the  other  party  is  an  entire 
stranger,  is  used  as  evidence  in  that  action,  its  recitals 
can  only  be  used  as  simple  admissions  made  by  the 
party  by  whom  it  was  executed. — See,  further,  Frank- 
lin vs.  Dorland,  28  Cal.,  p.  175.  The  acceptance  of  a 
deed  does  not,  in  favor  of  a  stranger — ^that  is,  one 
neither  party  nor  privy  to  the  deed — estop  the  grantee 
in  fee  from  showing  that  the  grantor  had  no  title  at  the 
date  of  the  deed.  Estoppels  are  mutual  and  bind  both 
parties  or  neither,  and  as  a  person,  neither  party  nor 
privy  to  a  deed,  is  not  bound  to  acknowledge  a  title 
under  it,  so  the  grantee  in  the  deed  is  not  bound  by  it  in 
favor  of  such  person. — Schuman  vs.  Garratt,  16  Cal., 
p.  101.  A  party  making  a  deed  is  not  estopped,  as 
between  the  original  parties  to  it,  by  recitals  unneces- 
sary to  the  conveyance. — Osborne  vs.  Endicott,  6  Cal., 
p.  149.  This  rule  does  not  apply  to  the  recital  of  a 
consideration.    The  consideration  may  be  proved  by 
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parol,  and  a  different  one  established  from  that  ex- 
pressed in  the  instruralnt. — See  Bennett  vs.  Solomon, 
6  Cal.,  p.  134;  Cole  vs.  Soulsby,  21  Cal.,  p.  47;  Irvine 
vs.  McKeon,  23  Cal.,  p.  472;  Galland  vs.  Jackman,  1^ 
Cal.,  p.  80;  Merle  vs.  Mathews,  26  Cal.,  p.  456;  Mil- 
lard vs.  Hathaway,  27  Cal.,  p.  121;  Peck  vs.  Vanden- 
berg,  30  Cal.,  p.  13;  Rhine  vs.  Ellen,  36  Cal.,  p.  862. 
But  the  consideration  cannot  be  contradicted  or  $hown 
different,  by  parol  testimony,  when  the  legal  effect  of 
the  instrument  would  thereby  be  defeated. — Hendrick 
vs.  Crowley,  31  Cal.,  p.  476;  Hihn  vs.  Peck,  30  Cal., 
p.  280;  Cole  vs.  Soulsby,  21  Cal.,  p.  51. 

2.  8ubd,  3.— Estoppels.— **  Estoppels  in  pais  seem, 
in  their  common  law  origin,  to  have  arisen  only  in  the 
case  of  those  solemn  and  peculiar  acts  to  which  the  law 
gave  tlie  power  of  creating  a  right,  or  passing  an  estate, 
and  to  which  the  law  attached  as  much  efficacy  and 
importance  as  to  matters  a])pearing  either  by  deed  or  of 
record.  Mere  acts,  statements,  or  adm  issions  of  a  party, 
when  not  made  or  performed  under  seal,  of  record,  or 
in  the  course  of  some  of  those  acts  to  which  peculiar 
authority  was  attached  by  the  law,  were  not  considered 
as  estoppels,  and  had  no  other  weight  than  that  of 
evidence,  more  or  less  strong,  but  which  might  be 
explained  or  rebutted. 

**  By  the  rules  of  the  common  law  an  estoppel  by 
deed  or  by  matter  of  record  must  bo  specially  pleaded, 
unless  the  circumstances  be  such  as  to  prevent  it  from 
being  placed  on  the  record  by  a  plea.— 7  C.  B.,  p.  310; 
Howard  vs.  Mitchell,  14  Mgss.,  p.  242;  Bartholomew 
vs.  Candee,  14  Pick.,  p.  167.  On  the  other  hand, 
estoppels  by  matters  in  pais,  of  a  nature  of  which 
Courts  of  law  would  take  cognizance,  could  be  relied 
on  in  evidence  as  conclusive  without  being  pleaded  by 
way  of  estoppel.  —  Sanderson  vs.  Collman,  4  M.  <& 
Gr.,  p.  209;  Darlington  vs.  Pritchard,  id.,  p.  783. 

**  But  equitable  estoppels  in  pais,  generally,  if  not 
universally,  are  applied  to  prevent  injury  which  would 
ensue  to  one  from  the  acts  or  declarations  of  another, 
were  he  permitted  to  gainsay  the  truth  of  such  acts  and 
declarations.  The  principle  is  invoked  and  applied  for 
the  prevention  of  fraud,  or  that  which  is  tantamount 
thereto,  on  the  one  side,  and  injury  on  the  other;  and 
it  is  but  just,  and  is  in  accordance  with  the  rules  of 
pleading  in  equity  cases,  that  the  party  relying  upon  an 
equitable  estoppel  in  pais  should  inform  the  adverse 
party  of  the  nature  of  the  cause  of  action  or  defense 
which  he  will  be  obliged  to  meet.  To  do  this,  h»  must 
plead  it  with  the  same  fullness  and  particularity  as  is 
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required  in  cases  involving  like  subjects  of  inquiry  in 
suits  of  equity. — Brinkorhoff  vs.  Lansing,  4  John.  Ch. 
R.,  p.  70;  Arguello  vs.  Edinger,  10  Cal.,  p.  150;  Les- 
trade  vs.  Barth,  10  Cal.,  p.  660;  and  Downer  vs.  Smith, 
24  Cal.,  p.  114;  Blum  vs.  liobortson,  24  Cal.,  p.  127; 
Clarke  v?.  Huber,  25  Cal.,  p.  593. 

**  According  to  the  modern  decisions  of  the  Courts, 
both  in  England  and  the  States  of  the  American  Union, 
it  is  established  that  wherever  an  act  is  done  or  state- 
ment made  by  a  party  which  cannot  be  contravened  or 
contradicted  without  fraud  on  his  part,  and  injury  to 
others  whoso  conduct,  without  fault  on  their  part,  has 
been  influenced  by  the  act  or  statement,  the  character 
of  estoppel  will  attach  to  what  would  otherwise  be  mere 
matter  of  evidence. 

**  In  Pickard  vs.  Sears,  6  Ad.  &  Ell.,  p.  447,  Lord 
Denman,  Chief  Justice,  said:  *  "Where  one  by  his 
words  or  conduct  willfully  causes  another  tp  believe  in 
the  existence  of  a  certain  state  of  things,  and  induces 
him  to  act  on  that  belief,  so  as  to  alter  his  own  previous 
position,  the  former  is  concluded  from  averring  against 
the  latter  a  different  state  of  things  as  existing  at  the 
same  time.'  In  order  to  create  an  equitable  estoppel, 
there  must  be  an  'admission  intended  to  influence  the 
conduct  of  the  man  with  whom  the  party  is  dealing, 
and  actually  leading  him  into  a  lino  of  conduct  which 
would  be  prejudicial  to  his  interest,  unless  the  party 
estopped  be  cut  off  from  the  power  of  retraction.  For 
the  prevention  of  fraud,  the  law  holds  the  admission  to 
be  conclusive. — Cowen,  J.,  in  Dezell  vs.  Odoll,  3  Hill, 
p.  219.  It  was  held  in  the  same  case  by  Mr.  Justice 
Bronson,  that  to  constitute  an  estoppel  in  pais  against 
a  party,  there  must  be,  first,  an  admission  which  is 
clearly  inconsistent  with  the  evidence  which  the  party 
proposes  to  give,  or  the  title  or  claim  which  he  proposes 
to  set  up;  second,  that  the  other  party  has  &cUid  upon 
such  admission,  and  will  be  injured  by  allowing  the 
truth  of  the  admission  to  be  disproved. — 3  Hill,  pp. 
221,  222;  Welland  Canal  Company  vs.  Hathaway,  8 
Wend.,  p.  483. 

**It  ^ill  be  observed  that  in  the  decision  of  Lord 
Denman,  to  which  we  have  referred,  the  word  *  will- 
fully '  is  of  potent  import,  and  is  made  to  characterize 
the  act  of  the  wrongdoer  in  effecting  the  injury  done; 
and  in  all  the  cases  in  which  the  doctrine  of  equitable 
estoppel  is  applied,  it  will  be  found  that  it  rests  for  its 
foundation  upon  the  equitable  principle  that  is  ever 
invoked  for  the  prevention  of  the.  mischievous  conse- 
quences of  fraud. — Copeland  vs.  Copeland,  28  Maine) 
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pp.  589,  540;  Commonwealth  vs.  Moltz,  10  Barr,  p. 
631;  Adams*  Equity,  p.  151. 

**  In  Biddle  Bog^s  vs.  Mercod  Mining  Company,  14 
Oil.,  pp.  367,  368,  Mr.  Chief  Justice  Field  held  that  to 
the  application  of  the  principle  of  equitable  estoppel 
'  witli  respect  to  the  title  of  property,  it  must  appear, 
first,  that  the  party  making  the  admission,  by  hU  decla- 
rations or  conduct,  was  apprised  of  the  true  state  of  his 
own  title;  second,  that  he  made  the  admission  with  the 
express  intention  to  deceive,  or  with  such  carelessness 
or  culpable  negligence  as  to  amount  to  constructive 
fraud;  third,  that  the  other  party  was  not  only  destitute 
of  all  knowledge  of  the  true  &tate  of  the  title,  but  of  the 
means  of  acquiring  such  knowledge;  fourth,  that  he 
reiied  directly  upon  such  admission,  and  will  be  injured 
by  alla>ving  its  truth  to  be  disproved  ;*  and  he  further 
eaid:  *  There  must  be  some  degree  of  turpitude  in  the 
,  conduct  of  a  party  before  a  Court  of  equity  will  estop 
hira  from  the  assertion  of  his  title.*  We  are  satisfied 
the  learned  Judge  who  pronounced  this  opinion  did  not 
intend  by  the  language  employed  to  hold  that  a  pei'&on 
must  be  destitute  of  all  possible  means  of  acquiiing 
knowledge  of  the  true  state  of  the  title,  but  rather  of  all 
convenient  or  ready  means  to  such  end;  and  with  this 
construction  we  accept  the  doctrine  declared  in  that 
case. — Whitaker  vs.  Williams,  20  Conn.,  p.  104;  1 
Story's  Eq.,  Sec.  391;  Carpentier  vs.  Thirstun,  24  Cal., 
p.  268. 

**  The  doctrine  of  estoppel  in  pais  should  not  be  too 
readily  extended,  when  the  effect  of  it  is  to  divest  men 
of  their  estates  in  lands.  It  should  be  remembered  that 
we  have  a  statute  which  makes  a  writing  essential  to 
the  assign  mentor  creation  of  an  estate  in  real  property, 
and  that  one  of  the  objects  of  such  statute  was  to  ren- 
der estates  secure.  In  Parker  vs.  Barker,  2  Met.,  p. 
423,  the  Supreme  Court  of  Massachusetts  held  that  a 
parol  stipulation  made  by  one  party  and  acted  on  by 
the  other  will  not  constitute  an  estoppel  with  reference 
to  land  unless  it  be  attended  by  actual  fraud  or  conceal- 
ment.—5  Metcalf,  pp.  461  and  478. 

"  In  Jackson  vs.  Sherman,  6  John.,  p.  21,  it  was  held 
that  parol  declarations  are  inadmissible  to  prove  or  dis- 
prove a  title;  and  in  Jackson  vs.  Yosburgh,  7  John.,  p. 
186,  that  like  evidence  of  a  disclaimei'  of  title  is  inad- 
missible. This  rule  cannot  be  too  closely  adhered  to, 
and  a  departure  from  it  can  only  be  justified  when 
necessary  to  prevent  frauds,  against  which  the  injured 
party  could  not  guard  by  the  exercise  of  proper  dili- 
gence.    By  the  special  verdict,  it  is  found  that  the 
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defendant  was  not  destitute  of  all  knowledge  of  the 
true  state  of  the  title.    If  she  had  any  knowledge  re- 
specting it,  she  cannot  justly  complain  if,  by  her  indif- 
ference to  the  ordinary  means  of  information,  she  failed 
to  become  fully  infonned  of  the  true  state  of  the  title. 
VigilantibtLS  non  doinnientibus  jura  subvenhnit  is  an 
ancient  maxim  of  the  law,  and  forms  an  insuperable 
barrier  against  the  claim  of  an  improvident  purchaser, 
and  especially  so  when  such  claim  is  made  against  one 
who  is  ft  stranger  to  the  contract  between  the  vendor 
and  vendee.— 2  Kent.,  p.  285;  1  Sugden,  V.  &  P.,  p. 
2;  Ferris  vs.  Coover,  10  Cal.,  p.  632. 
**  We  may  say,  in  respect  to  parol  evidence  of  the 
I  declarations  and  admis<iions  of  persons  made  long  ante- 

!  rior  to  the  trial,  upon  which  an  estoppel  in  pais  may 

1  be  sought  to  be  founded,  that  it  cannot  be  too  carefully 

j  scrutinized  by  Courts  and  juries-    In  all  cases  it  is  the 

most  dangerous  species  of  evidence  that  can  be  admit- 
ted in  a  Court  of  justice,  and  the  most  liable  to  abuse. 
In  most  cases  it  is  impossible,  however  honest  the  wit- 
ness may  be,  for  him  to  give  the  exact  words  in  which 
the  declaration  or  admission  was  made.  Sometimes 
even  the  transposition  of  the  words  of  a  party,  may  give 
a  meaning  entirely'  different  from  that  which  was  in- 
tended to  be  con  veyed.  The  slightest  mistake  or  failure 
of  recollection  may  totally  alter  the  effect  of  the  decla- 
ration or  admission.  And  more  than  this,  it  is  most 
unsatisfactory  evidence,  on  account  of  the  facility  with 
which  it  may  be  fabricated,  and  the  impossibility,  gen- 
erally, of  contradicting  it  when  false  "  (Law  vs.  Mer- 
rills, 6  Wend.,  p.  277;  Jackson  vs.  Sherman,  6  John., 
p.  21;  Lench  vs.  Lench,  10  Vesey,  p.  517;  Cleveland 
vs.  Bui-ton,  11  Vermont,  p.  139;  Snellingvs.Utterback, 
1  Bibb,  p.  611;  Morris  vs.  Morris,  2  Bibb, ;  Ber- 
nard vs.  Flournoy,  4  J.  J.  Marshall,  p.  102;  Perry  vs. 
Gerbeau,  5  Martin  (N.  S.),  p.  18).-— Pavis  vs.  Davis,  26 
Cal.,  pp.  88-44. 

And  for  estoppels  generally,  see  Martin  vs.  Zeller- 
bach,  38  Cal.,  p.  800;  Wilson  vs.  Heslep,  4  Cal.,  p. 
300;  Duell  vs.  B.  R.  &  A.  W.  &  M.  Co.,  6  Cal.,  p.  85; 
Montgomery  vs.  Hunt,  5  Cal.,  p.  366;  Goodale  vs. 
Scannoll,  8  Cal.,  p.  27;  Dunitt  vs.  Dickson,  8  Cal.,  p. 
118;  Placer  Co.  vs.  Astin,  8  CaL,  p.  303;  Stanley  vs. 
Green,  12  Cal.,  p.  149:  McCracken  vs.  San  Francisco, 
•  16  Cal.,  p.  591;  Kelly  vs.  Taylor,  23  Cal.,  p.  14:  Car- 

pentier  vs.  Thir»ton,  24  Cal.,  p.  281;  Clarke  vs.  Huber, 
25  Cal.,  p.  5»3;  Franklin  vs.  Doriand„28  Cal.,  p.  175; 
Bowman  vs.  Cud  worth,  SI  Cal.,  p.  14S;  Borel  vs.  Rol- 
lins, 80  Cal.,  p.  409;  Dike  vs.  Norrie,  36  Cal.,  p.  95; 
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^         Fariph  vs.  Coon,  40  Cal.,  p.  33.    The  owner  of  prop- 
erty who  8tand8  by  and  sees  another  sell  it,  without 
making  known  his  claim,  is  forever  estopped  from  set- 
\  ting  up  his  title   against  an    innocent   purchaser. — 

Godeffroy  vs.  Caldwell,  2  Cal.,  p.  489;  Ferguson  vs. 
Miller,  4  Cal.,  p.  97;  Parke  vs.  Kilham,  8  Cal.,  p.  77; 
Bryan  vs.  Ramirez,  8  Cal.,  p.  461;  Snodgrass  vs.  Rick- 
etts,  13  Cal.,  p.  369;  Downer  vs.  Ford,  16  Cal.,  p.  345; 
Lay  vs.  Neville,  25  Cal.,  p.  545;  see,  however,  Stone 
vs.  Bumpus,  40  Cal.,  p.  429;  Gunn  vs.  Bates,  6  Cal.,  p. 
263.  Although  in  general  estoppels  only  bind  privies 
and  parties,  yet  even  parol  admissions  may  be  con> 
elusive  where  they  have  had  the  effect  of  inducing 
another  to  alter  his  condition. — Hostler  vs.  Hays,  3 
Cal.,  p.  302.  The  doctrine  of  estoppels  has  no  applica- 
tion to  infants,  etc. — Lnckman  vs.  Wood,  25  Cal.,  p. 
147.  Wlien  grantee  may  dispute  grantor's  title,  see 
Morrison  vs.  Wilson,  13  Cal.,  p.  495;  Gee  vs.  Moore, 
14  Ca!.,  p.  473;  Schuman  vs.  Garratt,  16  Cal.,  p.  101, 
above  cited;  San  Francisco  vs.  Lawton,  18  Cal.,  p.  467. 

3.  What  is  not  considered  an  Estoppel. — See 
generally. — Davis  vs.  Davis,  26  Cal.,  p.  3S,  above 
cited;  also,  Carpentier  vs.  Thirston,  24  Cal.,  p.  269; 
Sexey  vs.  Adkinson,  40  Cal.,  p.  408;  Stone  vs.  Bum- 
pus,  40  Cal.,  p.  429;  Holden  vs.  Andrews,  38  Cal.,  p. 
119;  Martin  vs.  Zellerbach,  38  Cal.,  p.  300;  Moore  vs. 
Martin,  38  Cal.,  p.  428;  Maine  Boys'  Tunnel  vs. 
Boston  Tunnel,  37  Cal.,  p.  40;  Cannon  vs.  Stockman, 
36  Cal.,  p.  535;  Pope  vs.  Dalton,  31  Cal.,  p.  219; 
Franklin  vs.  Dorland,  28  Cal.,  p.  175;  Russell  vs. 
Amador,  3  Cal.,  p.  400;  Gunn  vs.  Bate«:,  6  Cal.,  p. 
263;  Phelan  vs.  San  Francisco  Co.,  6  Cal.,  p.  531; 
Taylor  vs.  Woodward,  10  Cal.,  p.  iK);  Blevin  vs.  Freer, 
10  Cal.,  p.  172;  Ferris  vs.  Coover,  10  Cal.,  p.  589;  Mor- 
rison vs.  Wilson,  13  Cal.,  p.  494;  Green  vs.  Prettyman, 
17  Cal.,  p.  401;  Gluckauf  vs.  Reed,  22  Cal.,  p.  469;  Lack- 
man  vs.  Wood,  25  Cal.,  p.  147. 

4.  What  are  Estoppels  by  Pleading.— Fowler 
vs.  Frisbie,  37  Cal.,  p.  34;  Patterson  vs.  Keystone  Min- 
ing Co.,  30  Cal.,  p.  360;  Wilcoxon  vs.  Burton,  27  Cal., 
p.  228;  Jones  vs.  Thompson,  12  Cal.,  p.  191. 

5.  Subd.  4.— Tenant  not  permitted  to  dent  the 
Title  or  his  Landlord.— Hoen  vs.  Simmons,  1  Cal., 
p.  119;  Walker  vs.  Sedgwick,  8  Cal.,  p.  398;  Hender- 
son vs.  Grewell,  8  Cal.,  p.  581;  Rose  vs.  Davis,  11 
Cal.,  p.  133;  Tewksbury  vs.  Magraff,  33  Cal.,  p.  237; 

•  Franklin  vs.  Merida,  35  Cal.,  p.  559, 

6.  Stibd.  6,— Judgment  when  Conclusive — Al- 
legation THEREOF  IN  PLEADINGS,  ETC.— See  gener- 
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ally,  Clark  vs.  Boyreau,  14  Cal.,  p.  634;  Flandreau  vs. 
Downey,  23  Cal.,  p.  354;  Haram  vs.  Arnold,  23  Cal.,  p. 
373;  Wilcoxon  vs.  Burton,  27  Cal.,  p.  228;  Leroy  vs. 
Rogers,  30  Cal.,  p.  230;  Salmon  vs.  Simmonds,  30  Cal., 
p.  301;  Hough  vs.  "Waters,  30  Cal.,  p.  309;  Larco  vs. 
Casaneuava,  30  Cal.,  p.  560;  Davis  vs.  Sharp,  30  Cal., 
p.  630;  Bowman  vs.  Cudworth,  31  Cal.,  p.  149;  Mar- 
shall vs.  Shafter,  32  Cal.,  p.  176;  Megerle  vs.  Ashe,  33 
Cal.,  p.  74;  Mahoney  vs.  Van  Winkle,  33  Cal.,  p.  448; 
Wheelock  vs.  "Warschauer,  34  Cal.,  p.  265;  Jackson 
vs.  Lodge,  36  Cal.,  p.  29;  Jones  vs.  Petaluma,^6  Cal., 
p.  231;  Satterlee  vs.  Bliss,  36  Cal.,  p.  491;  Boggs  vs. 
Clark,  37  Cal.,  p.  237;  Valentine  vs.  Mahoney,  37  Cal., 
p.  391;  Russell  vs.  Mallon,  88  Cal.,  p.  260;  Blood  vs. 
Marcuse,  38  Cal.,  p.  591;  San  Francisco  vs.  S.  V.  W. 
"W.,  39  Cal.,  p.  474;  Mason  vs.  Wolff,  40  Cal.,  p.  247; 
Mayo  vs.  Foley,  40  Cal.,  p.  282;  Montgomery  vs. 
Whiting,  40  Cal.,  p.  294;  see  Sec.  1908. 

1963.    All  other  presumptions  are  satisfactory,  if  Another 

prosump- 

uncontradicted.    They  are  denominated  disputable  pre-  gon»  ™»3^ 

**  -^  *  be  contro- 

sumptions,  and  may  be  controverted  by  other  evidence,  v®'^®^- 
The  following  are  of  that  kind : 

1.  That  a  person  is  innocent  of  crime  or  wrong; 

2.  That  an  unlawful  act  was  done  with  an  unlawful 
intent; 

3.  That  a  person  intends  the  ordinary  consequence 
of  his  voluntary  act; 

4.  That  a  person  takes  ordinary  care  of  his  own 
concerns; 

5.  That  evidence  willfully  suppressed  would  be  ad- 
verse if  produced; 

6.  That  higher  evidence  would  be  adverse  from 
inferior  being  produced; 

7.  That  money  paid  by  one  to  another  was  due  to 
the  latter; 

8.  That  a  thing  delivered  by  one  to  another  belonged 
to  the  latter; 

9.  That  an  obligation  delivered  up  to  the  debtor  has 
been  paid; 

55— Vol.  II. 
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Same.  10.  That  former  rent  or  installments  have  been  paid 

when  a  receipt  for  later  is  produced; 

11.  That  things  which  a  person  possesses  are  owned 
by  him ; 

12.  That  a  person  is  the  owner  of  property  from 
exercising  acts  of  ownership  over  it,  or  from  common 
reputation  of  his  ownership; 

13.  That  a  person  in  possession  of  an  order  on  him- 
self for  the  payment  of  money,  or  the  delivery  of  a 
thing,  has  paid  the  money  or  delivered  the  thing 
accordingly; 

14.  That  a  person  acting  in  a  public  office  was  regu- 
larly appointed  to  it; 

15.  That  official  duty  has  been  regularly  performed; 

16.  That  a  Court  or  Judge,  acting  as  such,  whether 
in  this  State  or  any  other  State  or  country,  was  acting 
in  the  lawful  exercise  of  his  jurisdiction; 

17.  That  a  judicial  record,  when  not  conclusive,  does 
still  correctly  determine  or  set  forth  the  rights  of  the 
parties; 

18.  That  all  matters  within  an  issue  were  laid  before 
the  jury  and  passed  upon  by  them;  and  in  like  man- 
ner, that  all  matters  within  a  submission  to  arbitration 
were  laid  before  the  arbitrators  and  passed  upon  by 
them; 

19.  That  private  transactions  have  been  fair  and 
regular; 

20.  That  the  ordinary  course  of  business  has  been 
followed; 

21.  That  a  promissory  note  or  bill  of  exchange  was 
given  or  indorsed  for  a  sufficient  consideration; 

22.  That  an  indorsement  of  a  negotiable  promissory 
note  or  bill  of  exchange  was  made  at  the  time  and 
place  of  making  the  note  or  bill; 

23.  That  a  writing  is  truly  dated; 

24.  That  a  letter  duly  directed  and  mailed  was  re- 
ceived in  the  regular  course  of  the  mail; 
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25.  Identity  of  person  from  identity  of  name;  Same. 

26.  That  a  person  not  heard  from  in  seven  years  is 
dead ;  • 

27.  That  acquiescence  followed  from  a  belief  that 
the  thing  acquiesced  in  was  conformable  to  the  right 
or  fact; 

28.  That  things  have  happened  according  to  the 
ordinary  course  of  nature  and  the  ordinary  habits  of 
life; 

29.  That  persons  acting  as  copartners  have  entered! 
into  a  contract  of  copartnership; 

30.  That  a  man  and  woman  deporting  themselves 
as  husband  and  wife  have  entered  into  a  lawful  con- 
tract of  marriage; 

31.  That  a  child  born  in  lawful  wedlock,  there  being 
no  divorce  from  bed  and  board,  is  legitimate; 

32.  That  a  thing  once  proved  to  exist  continues  as 
long  as  is  usual  with  things  of  that  nature; 

83.  That  the  law  has  been  obeyed; 

34.  That  a  document  or  writing  more  than  thirty 
years  old  is  geutiine,  when  the  same  has  been  since 
generally  acted  upon  as  genuine,  by  persbns  having 
an  interest  in  the  question,  and  its  custody  has  been 
satisfactorily  explained; 

35.  That  a  printed  and  published  book,  purporting 
to  be  printed  or  published  by  public  authority,  was  so 
printed  or  published; 

36.  That  a  printed  and  published  book,  purporting 
to  contain  reports  of  cases  adjudged  in  the  tribunals 
of  the  State  or  country  where  the  book  is  published, 
contains  correct  reports  of  such  cases; 

37.  That  'a  trustee  or  other  person,  whose  duty  it 
was  to  convey  real  property  to  a  particular  person,  has 
actually  conveyed  to  him,  when  such  presumption  is 
necessary  to  perfect  the  title  of  such  person  or  his 
successor  in  interest; 

38.  The  uninterrupted  use  by  the  public  of  land 


-^ 
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Same.         for  a  burial  ground,  for  five  years,  vt^ith  the  consent  of 
the  owner,  and  without  a  re8er\'ation  of  his  rights,  is 
•       presumptive  evidence  of  his  intention  to  dedicate  it 
to  the  public  for  that  purpose; 

39.  That  there  was  a  good  and  sufficient  considera- 
tion for  a  written  contract; 

40.  When  two  pereons  perish  in  the  same  calamity, 
such  as  a  wreck,  a  battle,  or  a  conflagration,  and  it  is 
not  shown  who  died  first,  and  there  are  no  particular 
circumstances  from  which  it  can  be  inferred,  survivor- 
ship is  presumed  from  the  probabilities  resulting  from 
the  strength,  age,  and  sex,  according  to  the  following 
rules: 

First — If  both  of  those  who  have  perished  were 
under  the  age  of  fifteen  years,  the  older  is  presumed 
to  have  survived; 

Second — K  both  were  above  the  age  of  sixty,  the 
younger  is  presumed  to  have  survived; 

Third — If  one  be  under  fifteen  and  the  other  above 
sixty,  the  former  is  presumed  to  have  survived; 

Fourth — If  both  be  over  fifteen  and  under  sixty, 
and  the  sexes  be  different,  the  male  is  presumed  to 
have  survived;  if  the  sexes  be  the  same,  then  the 
older; 

Fifth — If  one  be  under  fifteen,  or  over  sixty,  and 
the  other  between  those  ages,  the  latter  is  presumed 
to  have  survived. 


CHAPTER  VI. 

INDISPENSABLE   EVIDENCE. 


Section  1967.  Indispensable  evidence,  what. 

1968.  To  prove  peijury  and  treason,  more  than  one  witness 

required. 

1969.  Will  to  be  in  writing. 

1970.  How  revoked. 

1971.  Transfer  of  real  property  to  be.  in  writing. 


i 
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Section  1972.  Last  section  not  to  extend  to  certain  cases. 

1973.  Agreement  not  in  writing,  when  invalid. 

1974.  Representation  of  credit  by  writing. 

1967.    The  law  makes  certain  evidence  necessary  indis- 
pensable 

to  the  vaHdity  of  particular  acts,  or  the  proof  of  par-  J^jj^^"*^** 
ticular  facts. 

1963.    Perjurj^  and  treason  must  be  proved  by  tes-  To  prove 
timony  of  more  than  one  witness.     Treason  by  the  ^^^ 
testimony  of  two  witnesses  to  the  same  overt  act;  and  SJ,^''titneM 
perjury  by  the  testimony  of  two  witnesses,  or  one  wit-  ^^"^^^   ' 
iiess  and  corrobomting  circumstances. 

1969.  A  last  will  and  testament,  except  when  wnitobe 
made  by  a  soldier  in  actual  military  service,  or  by  a 
mariner  at  sea,  is  invalid,  unless  it  be  in  writing  and 
executed  with  such  formalities  as  are  required  by  law. 
Evidence,  therefore,  of  such  will  cannot  be  received 
without  the  written  instrument  itself,  or  secondary 
evidence  of  its  contents  in  the  cases  prescribed  by 

law. 

1970.  A  written  will  cannot  be  revoked  or  altered  How 

revoked. 

otherwise  than  by  another  written  will  or  another  writ- 
ing of  the  testator,  declaring  such  revocation  or  alter- 
ation, and  executed  with  the  same  formalities  required 
by  law  for  the  will  itself;  or  unless  the  will  be  burned, 
torn,  canceled,  obliterated,  or  destroyed,  with  the  in- 
tent and  for  the  purpose  of  revoking  the  same,  by  the 
testator  himself,  or  by  another  person  in  his  presence, 
by  his  direction  and  consent;  and  when  so  done  by 
another  person,  the  direction  and  consent  of  the  testar 
tor  and  the  fact  of  snch  injury  or  destruction  must  be 
proved  by  at  least  two  witnesses. 

1971.  No  estate  or  interest  in  real  property,  other  Transfer 
than  for  leases  for  a  term  not  exceeding  one  year,  nor  property 
any  trust  or  power  over  or  concerning  it,  or  in  any  'friiing. 
manner  relating  thereto,   can    be   created,   granted, 
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Last 

lection  not 
to  extend 
to  certain 
eases. 


assigned,  suiTendered,  or  declared,  otherwise  than  by 
operation  of  law,  or  a  conveyance  or  other  instrument 
in  writing,  subscribed  by  the  party  creating,  granting, 
assigning,  surrendering,  or  declaring  the  same,  or  by 
his  lawful  agent  thereunto  authorized  by  writing. 

Note. — The  preceding  section  is  substantially  Sec.  6 
of  the  Act  concerning  fiaudulent  {conveyances. — Stats. 
1850,  p.  267;  see,  also.  Civil  Code,  Sees.  10»1,  1623, 
1624,  1625,  1789,  1740,  1741;  Smith  vs.  Horse,  2  Cal., 
p.  524;  Folsom  vs.  Perrine,  2  Cal.,  p.  603;  Pierce  vs. 
Kobinson,  13  Cal.,  p.  132;  Yideau  vs.  Griffin,  21  Cal., 
p.  889;  Dutton  vs.  Warschauer,  21  Cal.,  p.  610;  Bayles 
vs.  Baxter,  22  Cal.,  p.  575;  Sandfoss  vs.  Jones,  35  Cal., 
p.  481;  Price  vs.  Reeves,  38  Cal.,  p.  457;  Millard  vs. 
Hathaway,  27  Cal.,  p.  119;  Roberts  vs.  Ware,  Januaiy 
Term,  1871;  Goller  vs.  Fett,  30  Cal.,  p.  481;  Wagner 
vs.  Uanna,  38  Cal.,  p.  Ill;  see  Sec.  1973,  Subd.  5. 

1 972.  The  preceding  section  must  not  be  construed 
to  affect  the  power  of  a  testator  in  the  disposition  of 
his  real  property  by  a  last  will  and  testament,  nor  to 
prevent  any  trust  fi'om  arising  or  being  extinguished 
by  implication  or  operation  of  law,  nor  to  abridge  the 
power  of  any  Court  to  compel  the  specific  performance 
of  an  agreement,  in  case  of  part  perfonnance  thereof. 

Note.— Substantially  Sees.  7  and  10  of  Act  referred  to 
in  preceding  note. — See  Civil  Code,  Sees.  1091,  1623, 
1624, 1625, 1739, 1740, 1741.  As  to  trusts,  see  Dikeman 
vs.  Norrie,  36  Cal.,  p.  95;  Sandfoss  vs.  Jones,  35  Cal., 
p.  481;  Millard  vs.  Hathaway,  27  Cal.,  p.  119;  Bayles 
vs.  Baxter,  22  Cal.,  p.  575;  Hidden  vs.  Jordan,  21  Cal., 
p.  92;  and  as  to  part  performance,  Weber  vs.  Marshall, 
19  Cal.,  p.  447;  comlnenting  on  Arguello  vs.  Edinger, 
10  Cal.,  p.  159;  Hoen  vs.  Simmons,  1  Cal.,  p.  119; 
Tohler  vs.  Folsom,  1  Cal.,  p.  207;  Gregory  vs.  Mighell, 
18  Yes.,  p.  228;  Conroy  vs.  Caulfield,  2  BaU  &  Beatty, 
p.  272. 

Agreement       1973.    In  the  following  cases  the  agreement  is  in- 
writing,       valid,  unless  the  same  or  some  note  or  memorandum 

wbon  ' 

invalid.       thereof  be  in  writing  and  subscribed  by  the  party 
charged,  or  by  his  agent.    Evidence,  therefore,  of  the 
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agreement  cannot  be  received  without  the  writing  or  Same, 
secondary  evidence  of  its  contents: 

1.  An  agreemen  that  by  its  terms  is  not  to  be  per- 
formed within  a  year  from  the  making  thereof; 

2.  A  special  promise  to  answer  for  the  debt,  default, 
or  miscarriage  of  another,  except  in  the  cases  provided 
for  in  Section  2794  of  The  Civil  Code; 

3.  An  agreement  made  upon  consideration  of  mar- 
riage, other  than  a  mutual  promise  to  marry; 

4.  An  agreement  for  the  sale  of  goods,  chattels,  or 
things  in  action,  at  a  price  not  less  than  two  hundred 
dollars,  unless  the  buyer  accept  and  receive  part  of  such 
goods  and  chattels,  or  the  evidences,  or  some  of  them, 
of  such  things  in  action,  or  pay  at  the  time  some  part 
of  the  purchase  money;  but  when  a  sale  is  made  by 
auction,  an  entry  by  the  auctioneer  in  Bis  sale  book,  at 
the  time  of  the  sale,  of  the  kind  of  property  sold,  the 
terms  of  sale,  the  price  and  the  names  of  the  purchaser 
and  pereon  on  whose  account  the  sale  is  made,  is  a  suffi- 
cient memorandum; 

6.  An  agreement  for  the  leasing  for  a  longer  period 
than  one  year,  or  for  the  sale  of  real  property  or  of  an 
interest  therein;  and  such  agreement,  if  made  by  an 
agent  of  the  party  sought  to  be  charged,  is  invalid, 
unless  the  authority  of  the  agent  be  in  writing,  sub- 
scribed by  the  party  sought  to  be  charged. 

^    Note— See  Civil  Code,  Sees.  1739, 1740, 1741, 1623, 
1624,  1625,  1091,  2794. 

Subd,  2. — Grordtn  vs.  Ross,  2  Cal.,  p.  156;  Happe  vf. 
Stout,  2  Cal.,  p.  460;  IXigf^  vs.  Waldo,  2  Cal.,  p.  485; 
Evoy  vs.  Tewksbury,  5  Cal.,  p.  285;  Jones  vs.  Post,  6 
Cal.,  p.  102;  Hazeltine  vs.  Larco,  7  Cal.,  p.  32;  Clay 
vs.  Walton,  0  Cal.,  p.  828;  Comstock  vs.  Breed,  12 
Cal.,  p.  286;  Barringer  vs.  Warden,  12  Cal.,  p.  311; 
Ellison  vs.  Jackson  W.  Co.,  12  Cal.,  p.  542;  Stark  vs. 
Baney,  18  Cal.,  p.  622;  HcLiaren  vs.  Hutchinson,  22 
Cal.,  p.  188;  Otis  vs.  Haseltlne,  27  Cal.,  p.  80;  Grad- 
wohl  vs.  Hams,  29  Cal.,  p.  151;  Wormouth  vs.  Hatch, 
83  Cal.,  p.  121;  Ford  vs.  Hendricks,  34  Cal.,  p.  673; 
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Morjiran  vs.  Overman  S.  M.  Co.,  37  Cal.,  p.  535;  How- 
land  vs.  Aitch,  38  Cal.,  p.  133. 

Subd.  4.— Malone  vs.  Plato,  22  Cal.,  p.  103;  Ghi- 
rardelli  vs.  McDermott,  22  Cal.,  p.  539;  Stevens  vs. 
Stewart,  3  Cal.,  p.  140;  Bunting  vs.  Bideman,  1  Cal., 
p.  181;  Craig  vs.  Godfrey,  1  Cal.,  p.  415. 

Subd.  5. — Harris  vs.  Brown,  1  Cal.,  p.  98;  Hoen  vs. 
Simmons,  1  Cal.,  p.  119;  Godeffroy  vs.  Caldwell,  2 
Ca].,  p.  489;  Abell  vs.  Calderwood,  4  Cal.,  p.  90; 
Beach  vs.  Covillaud,  4  CaU,  p.  315^  People  vs.  White, 
6  Cal.,  p.  75;  Halleck  vs.  Guy,  9  Cal.,  p.  182;  Key- 
nolds  vs.  Harris,  9  Cal.,  p.  338;  Owen  vs.  Prink,  24 
Cal.,  p.  172;  Joseph  vs.  Holt,  37  Cal.,  p.  250;  Heyn 
vs.  Phillips,  37  Cal.,  p.  529;  Davis  vs.  McFarlane,  37 
Cal.,  p.  634;  Fuller  vs.  Reed,  88  Cal.,  p.  100;  Hofiman 
vs.  Frett,  39  Cal.,  p.  Ill;  Byan  vs.  Tomlinson,  39  Cal., 
p.  639.    See  Sec.  1971,  ante. 

Hepresen-        1074.    No  evidence  is  admissible  to  charere  a  per- 

tetion  of  o  xr- 

^®^it  by  son  upon  a  representation  as  to  the  credit  of  a  third 
person,  unless  such  representation,  or  some  memoran- 
dum thereof,  be  in  writing,  and  either  subscribed  by 
or  in  the  handwriting  of  the  party  to  be  charged. 

Note.— See  Civil  Code,  Sees.  1091, 1623, 1624, 1625, 
1739, 1740, 1741. 


CHAPTER  Vn. 

CONCLUSIVE    OR    UNANSWERABLE   EVIDENCE. 
Section  1978.  Conclusive  or  unanswerable  evidence. 

ConcixMivo        1978.    No  evidence  is  by  law  made  conclusive  or 
sworabio      Unanswerable,  unless  so  declared  by  this  Code. 

evidence.  '  "^ 


TITLE   III. 

OF  THE  PRODUCTION  OF  EVIDENCE, 

Chapter    I.  By  whom  to  be  produced. 
II.  Means  of  production. 
m.  Manner  of  production. 
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CHAPTER  I. 

BY   WHOM   TO   BE   PRODUCED. 

Section  1981,  Evidence  to  be  produced  by  whom. 
1982.  Writing  altered,  who  to  explain. 

1981.  The  party  holding  the  affirmative  of  the  Evidence 
issue  must  produce  the  evidence  to  prove  it;  there-  g^^^i,^®^ 
fore,  the  burden  of  proof  lies  on  the  paiiy  who  would 

be  defeated  if  no  evidence  were  given  on  either  side. 

Note.  —  Osbome  vs.  Hendrickson,  8  Cal.,  p.  81; 
Smith  vs.  Doe,  15  Cal.,  p.  101;  Lisman  vs.  Early,  15 
Cal.,  p.  199;  Kohler  vs.  "Wells,  Fargo  &  Co.,  26  Cal., 
p.  606.    See  Sec.  20(?1,  Subd.  5,  post. 

1982.  The  party  producing  a  writino:  as  genuine  Writing 

i-it  1,1  .  .  altered. 

which   has   been  altered,  or  appears  to  have   been  who  to 

'  ^^  explain. 

altered,  after  its  execution,  in  a  part  material  to  the 
question  in  dispute,  must  account  for  the  appearance 
or  alteration.  He  may  show  that  the  alteration  was 
made  by  another,  without  his  concurrence,  or  was 
made  with  the  consent  of  the  parties  affected  by  it, 
or  otherwise  properly  or  innocently  made,  or  that  tbe 
alteration  did  not  change  the  meaning  or  language  of 
the  instrument.  K  he  do  that,  he  may  give  the  writ- 
ing in  evidence,  but  not  otherwise. 


CHAPTER  n. 

MEANS   OF   PRODUCTION. 


Section  1985.  Subpoena  for  witness  defined. 

1986.  Subpoena,  how  issued. 

1987.  Subpcena,  how  served. 

1988.  How,  if  witness  be  concealed. 

1989.  When  a  witness  is  compelled  to  attend. 

1990.  Person  present  compelled  to  testify. 

1991.  Disobedience,  how  punished. 
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Section  1992.  Forfeiture  therefor. 

1993.  Warrant  may  issue  to  bring  witness,  when. 

1994.  Contents  of  warrant. 

1995.  If  witness  be  a  prisoner,  how  brought. 

1996.  On  whose  motion. 

1997.  How  examined. 

Subpnena  1085.     The  process  by  which  the  attendance  of  a 

for  witness  *■  " 

defined.  witness  is  required  is  a  subpoena.  It  is  a  writ  or  order 
directed  to  a  pereon  and  requiring  his  attendance  at  a 
particular  time  and  place  to  testify  as  a  witness.  It 
may  also  require  him  to  bring  with  him  any  books, 
documents,  or  other  things  under  his  control  which  he 
is  bound  by  law  to  produce  in  evidence. 

Sabpoena.         1086.     (§408.)     The  subpoeiia  IS  issued  as  follows: 

how  issued.  m 

1.  To  require  attendance  before  a  Court,  or  at  the 
trial  of  an  issue  therein,  it  is  issued  under  the  seal  of 
the  Court  before  which  the  attendance  is  required,  or 
in  which  the  issue  is  pending; 

2.  To  require  attendance  out  of  the  Court,  before  a 
Judge,  Justice,  or  other  oflSicer  authorized  to  admiuis- 
ter  oaths  or  take  testimony  in  any  matter  under 
the  laws  of  this  State,  it  is  issued  by  the  Judge,  Jus- 
tice, or  any  other  officer  before  whom  the  attendance 
is  required; 

8.  To  require  attendance  before  a  Commissioner 
appointed  to  take  testimony  by  a  Court  of  a  foreign 
country,  or  of  the  United  States,  or  of  any  other  State 
in  the  United  States,  or  of  any  other  district  or  county 
within  this  State,  or  before  any  officer  or  officers  em- 
powered  by  the  laws  of  the  United  States  to  take  tes- 
timony, it  may  be  issued  by  any  Judge  or  Justice  of 
the  Peace  in  places  within  their  respective  jurisdic- 
tion, with  like  power  to  enforce  attendance;  and,  upon 
certificate  of  contumacy  to  said  Court,  to  punish  con- 
tempt of  their  process,  as  such  Judge  or  Justice  could 
exercise  if  the  subpoena  directed  the  attendance  of 
the  witness  before  their  Courts  in  a  matter  pending 
therein. 
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1987.  (§  404.)  The  service  of  a  subpoBna  is  made  Subpoena, 
by  snowing  the  original  and  delivering  a  copy,  or  a 
ticket  containing  its  substance,  to  the  witness  person- 
ally, giving  or  oftering  to  him  at  the  same  time,  if 
demanded  by  him,  the  fees  to  which  he  is  entitled  for 
travel  to  and  from  the  place  designated,  and  one  day's 
attendance  there.  The  service  must  be  made  so  as  to 
allow  the  witness  a  reasonable  time  for  preparation 

and  travel  to  the  place  of  attendance.     Such  service 
may  be  made  by  any  person. 

1988.  (§  405.)     If   a  witness  is  concealed  in  a  How,  if 

i_    »i  T  1  1  •  /»        witnejyj  be 

Duilaing  or  vessel,  so  as  to  prevent  the  service  of  a  concealed, 
subpoena  upon  him,  any  Couii;  or  Judge,  or  any  officer 
issuing  the  subpoena,  may,  upon  proof  by  affidavit  of  .  ♦ 
the  concealment,  and  of  the  materiality  of  the  witness, 
make  an  order  that  the  Sheriff  of  the  county  serve  the 
subpoena;  and  the  Sheriff  must  serve  it  accordingly, 
and  for  that  purpose  may  break  into  the  building  or 
vessel  where  the  witness  is  concealed. 

1989.  (§  402.)     A  witness  is  not  obliged  to  attend  when  a 
as  a  witness  before  any  Court,  Judge,  Justice,  or  any  J^™S®^J* 
other  officer,  out  of  the  county  in  which  he  resides, 
unless  the  distance  be  less  than  thirty  miles  from  his 

place  of  residence  to  the  place  of  trial. 

Note. — See  Sec.  1985,  ante. 

1990.  (§  406.)     A  person  present  in   Court,   or  Pewon 
before  a  judicial  officer,  may  be  required  to  testify  in  compelled 
the  same  manner  as  if  he  were  in  attendance  upon  a 
subpoena  issued  by  such  Com't  or  officer. 

1991.  (§  409.)     Disobedience  to  a  subpoena,  or  a  Disobe-, 

^  '  ^  '  dience.how 

refusal  to  be  sworn,  or  to  answer  as  a  witness,  or  to  punched, 
subscribe  an  affidavit  or  deposition  when  required, 
may  be  punished  as  a  contempt  by  the  Court  or  offi- 
cer issuing  the  subpoena  or  requiring  the  witness  to  be 
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Forfeiture 
therefor. 


Warrant 
may  issue 
to  briuA 
witness, 
when. 


Contents  of 
warrant. 


If  witness 
be  a 

Erisoner, 
ow 
brought 


sworn;  and  if  the  witness  be  a  party,  his  complaint  or 
answer  may  be  stricken  out. 

Note.— 35  Cal.,  p.  96. 

1992.  (§  410.)  A  witness  disobeying  a  subpoena 
also  forfeits  to  the  party  aggrieved  the  sum  of  one 
hundred  dollars,  and  all  damages  which  he  may  sus- 
tain by  the  failure  of  tlie  witness  to  attend,  which 
forfeiture  and  damages  may  be  recovered  in  a  civil 
action. 

1993.  (§  411.)  In  case  of  fiiilure  of  a  witness  to 
attend,  the  Court  or  officer  issuing  the  subpoena,  upon 
proof  of  the  service  thereof,  and  of  the  failure  of  the 
witness,  may  issue  a  warrant  to  the  Sheriff'  of  the 
county  to  arrest  the  witness  and  bring  him  before  the 
Court  or  officer  where  his  attendance  was  required. 

1994.  Every  warrant  of  commitment,  issued  by  a 
Court  or  officer  pursuant  to  this  Chapter,  must  specify 
therein,  particularly,  the  cause  of  the  commitment,  and 
if  it  be  for  refusing  to  answer  a  question,  such  question 
must  be  stated  in  the  warrant.  And  every  warrant  to 
arrest  or  commit  a  witness,  pursuant  to  this  Chapter, 
must  be  directed  to  the  Sheriff  of  the  county  where 
the  witness  may  be,  and  must  be  executed  by  him  in 
the  same  manner  as  process  issued  by  the  District 
Court. 

1995.  (§  412.)  If  the  witness  be  a  prisoner,  con- 
fined in  a  jail  or  prison  within  this  State,  an  order  for 
his  examination  in  the  prison  upon  deposition,  or  for 
his  tempoj-ary  removal  and  production  before  a  Court 
or  officer  for  the  purpose  of  being  orally  examined, 
may  be  made  as  follows: 

1.  By  the  Court  itself  in  which  the  action  or  special 
proceeding  is  pending,  unless  it  be  a  Justice's  Court; 

2.  By  a  Justice  of  the  Supreme  Court,  Judge  of  the 
District  Court,  or  County  Judge  of  the  county  where 


\ 
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the  action  or  proceeding  is  pending,  if  pending  before 
a  Justice's  Couil;  or  before  a  Judge  or  other  person  out 
of  Court. 

1096.     (§  413.)     Such  order  can  only  be  made  on  On  whoso 

^'^  J  J  motion. 

the  motion  of  a  party,  upon  affidavit  showing  the  na- 
ture of  the  action  or  proceeding,  the  testimony  expeoted 
from  the  witness,  and  its  materiality. 

1997.     (§  414.)     If  the  witness  be  imprisoned  in  How 
the  county  where  the  action  or  proceeding  is  pending, 
his  production  may  be  required.     In  all  other  cases 
his  examination,  when  allowed,  must  be  taken  upon 
deposition. 


CHAPTER  in. 

MANNER  OF   PRODUCTION. 

Akticle    I.  Mode  of  taking  the  testimony  of  witnesses. 
II.  Affidavits. 

III.  Depositions. 

IV.  Manner  of  taking  depositions  out  of  the  State. 
V.  Manner  of  taking  depositions  in  the  State. 

VI.  General  rules  of  examination. 


ARTICLE  I. 
mode  of  taking  the  testimony  of  witnesses. 

Section  2002.  Testimony,  in  what  mode  taken. 

2003.  Affidavit  defined. 

2004.  A  deposition  defined. 

2005.  Oral  examination  defined. 

2006.  Deposition,  how  taken. 

2002.     The  testimony  of  witnesses  is  taken    in  Testimony, 

in  what 
three  modes:  mode  taken 

1.  By  affidavit; 

2.  By  deposition; 

3.'  By  oral  examination. 
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Affidavit  2003.    An  aflSdavit  is  a  written  declaration  under 

ueilned. 

oath,  made  without  uotice  to  the  adverse  party. 

AdopoM-  ,  2004.  A  deposition  is  a  written  declaration  under 
oath,  made  upon  notice  to  the  adverse  party  for  the 
purpose  of  enabling  him  to  attend  and  cross-examine. 

Oral  exam-       2005.    An  Oral  examination  is  an  examination  in 

1  nation 

defined.  presence  of  the  jury  or  tribunal  which  is  to  decide 
the  fact  or  act  upon  it,  the  testimony  being  heard  by 
the  jury  or  tribunal  from  the  lips  of  the  witness. 

Deporftion        2006.     Depositions  must  be  taken  in  the  form  of 

how  taken.  ^ 

question  and  answer,  and  the  words  of  the  witness 
must  be  written  down,  unless  the  parties  agree  to  a 
different  mode. 


ABTICLE  II. 

AFFIDAVITS. 

Section  2009.  Affidavits  and  depositions,  how  taken. 

2010.  Evidence  of  publication,  what. 

2011.  Where  filed. 

2012.  Affidavits  to  be  used  in  this  State,  before  whom  may 

be  taken  in  this  State. 

2013.  If  made  in  another  State  of  the  United  States,  before 

whom  taken. 

2014.  If  made  in  a  foreign  country,  before  whom  taken. 

2015.  Certificate  of  the  Clerk,  if  taken  before  a  Judge  of  a 

Court  out  of  this  State. 

Affidavits         2009.    An  affidavit  may  be  used  to  verify  a  plead- 

and  deposi-    , 

tlken*^^''  ing  or  a  paper  in  a  special  proceeding,  to  prove  the 
service  of  a  summons,  notice,  or  other  paper  in  an 
action  or  special  proceeding,  to  obtain  a  provisional 
remedy,  the  examination  of  a  witness,  or  a  stay  of 
proceedings,  or  upon  a  motion,  and  in  any  other  case 
expressly  permitted  by  some  other  provision  of  this 
Code. 

2010.    Evidence  of  the  publication  of  a  document 
or  notice  required  by  law,  or  by  an  order  of  a  Ck)nrt 
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or  Judge,  to  be  published  in  a  newspaper,  may  be  Eyidroceof 
given  by  the  affidavit  of  the  printer  ol  the  newspaper,  ^^^^*  ^^^^ 
or  his  foreman  or  principal  clerk,  annexed  to  a  coi:)y  of 
the  document  or  notice,  specifying  the  times  when,  * 
and  the  paper  in  which,  the  publication  was  made. 

KoTK.— Quivey  vs.  Porter,  87  Cal.,  p.  459;  Hahn  vs. 
Kelly,  34  Cal.,  p.  391. 

2011.  If  such  affidavit  be  made  in  an  action  or  Whero 
special  proceeding  pending  in  a  Court,  it  may  be  filed 
with  the  Court  or  a  Clerk  thereof.  If  not  so  made,  it 
may  be  filed  with  the  Clerk  of  the  county  where  the 
newspaper  is  printed.  In  either  case  the  original  affi- 
davit, or  a  copy  thereof,  certified  by  the  Court  or  Clerk 
having  it  in  custody,  is  primary  evidence  of  the  facts 

stated  therein. 

« 

2012.  (§  424.)     An  affidavit  to  be  used  before  any  Afladavit' 

'  to  bo  ased 

Court,  Judge,  or  officer  of  this  State,  may  be  taken  ^"Jj^* 
before  any  Judge  or  Clerk  of  any  Court,  or  any  Jus-  ^iSSf  may 
.  tice  of  the  Peace  or  Notary  Public  in  this  State.  Sis  tjtate!'* 

Note. — An  affidavit  need  not  he  signed  by  the  party 
making  it.  An  affidavit  in  which  the  official  character 
of  a  Justice  of  the  Peace  before  whom  it  is  taken  does 
not  appear,  is  nevertheless  good. — £de  vs.  Johnson,  15 
Gal.,  p.  53. 

2013.  (§425.)    An  affidavit  taken  in  another  State  if  made  in 

^  ''  another 

of  the  United  States,  to  be  used  in  this  State,  must  be  ^^*/^®4^^* 
taken  before  a  Commissioner  appointed  by  the  Gov-  beforo 
ernor  of  this  State  to  take  affidavits  and  depositions  in  Jakeru 
such  other  State,  or  before  any  Judge  of  a  Court  of 
record  having  a  seal. 

2014.  (§426.)     An  affidavit  taken  in  a  foreign  if  made  in 

^  '  a  foreign 

country,  to  be  used  in  this  State,  must  be  taken  before  ^^^°/^' 
an  Embassador,  Minister,  Consul,  or  Vice  Consul  of  Jjjj^^ 
the  United  States,  or  before  any  Judge  of  a  Court  of 
record  having  a  seal,  in  such  foreign  country. 


448 


Code  op  Civil  Procedure. 


Certificato 
of  the 
Clerk, if 
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Judge  of  a 
Court  out  of 
this  State. 


2015.  (§  427.)  When  an  affidavit  is  taken  before 
a  Judge  or  a  Court  in  another  State,  or  in  a  foreign 
country,  the  genuineness  of  the  signature  of  the  Judge, 
the  existence  of  the  ^Court,  and  the  fact  that  such 
Judge  is  a  member  thereof,  must  be  certified  by  the 
Clerk  of  the  Court,  under  the  seal  thereof. 


ARTICLE  III. 


DEPOSITIONS. 


Deposi- 
tions, when 
used. 


Testimony 
of  a  witness 
out  of  the 
State, 
when 
taken. 


In  the 
State, 
when 
taken. 


Section  2019.  Dopositions,  when  used. 

2020.  Testimony  of  a  witness  out  of  the  State,  when  taken. 

2021.  In  the  State,  when  taken. 

2019.  In  all  cases  other  than  those  mentioned  in 
Section  2009,  where  a  written  declaration  under  oath 
is  used,  it  must  be  a  deposition  as  prescribed  by  this 
Code. 

2020.  (§  432.)  The  testimony  of  a  witness  out  of 
the  State  may  be  taken  by  deposition,  in  an  action, 
at  any  time  after  the  service  of  the  summons  or  the 
appearance  of  the  defendant;  and,  in  a  special  pro- 
ceeding, at  any  time  after  a  question  of  fiict  has  arisen 
therein. 

2021.  (§  428.)  The  testimony  of  a  witness  in  this 
State  may  be  taken  by  deposition,  in  an  action,  at  any 
time  after  the  service  of  the  summons  or  the  appear- 
ance of  the  defendant;  and,  in  a  special  proceeding, 
after  a  question  of  fact  has  arisen  therein,  in  the  fol- 
lowing cases: 

1.  When  the  witness  is  a  party  to  the  action  or 
proceeding,  or  a  person  for  whose  immediate  benefit 
the  action  or  proceeding  is  prosecuted  or  defended; 

2.  "When  the  witness  resides  out  of  the  county  in 
which  his  testimony  is  to  be  used; 

8.  "When  the  witness  is  about  to  leave  the  county 
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where  the  action  is  to  be  tried,  and  will  probably  con-  Samo. 
tinue  absent  when  the  testimony  is  required; 

4.  When  the  witness,  otherwise  liable  to  attend  the 
trial,  is  nevertheless  too  infirm  to  attend; 

5.  When  the  testimony  is  required  upon  a  motion, 
or  in  any  other  case  where  the  oral  examination  of  the 
witness  is  not  required. 

Note. — See,  generally,  McCann  vs.  Beach,  2  Cal,, 
p.  25;  Dye  vs.  Bailey,  2  Cal.,  p.  383;  Skidmore  vs. 
Taylor,  29  Cal.',  p.  619. 


ARTICLE  ;iV. 

MANNER  OF  TAKING  DEPOSITIONS  OUT  OF  THB  STATE. 

Section  2024.  Testimony  of  witness  out  of  State  taken  upon  com- 

misson  issued  under  seal,  upon  notice.    To  whom 
to  issue. 

2025.  Proper  interr6^atories  may  be  prepared,  or  may  be 

waived  by  the  parties. 

2026.  Authorities  and  duties  of  Commissioner. 

2027.  Trial,  when  postponed  for  reason  of  non-return  of  com- 

mission. 

2028.  Deposition,  by  whom  used. 

2024.  (§  433.)     The  deposition  of  a  witness  out  of  Tostimony 

^  '  of  witnQ£i8 

this  State  may  be  taken  upon  commission,  issued  from  JJ^^^n  u^on 
the  Court,  under  the  seal  of  the  Court,  upon  an  order  ^^^^'^''''' 
of  the  Judge  or  Court,  or  County  Judge,  on  the  appli-  SSon"^*^** 
cation  of  either  party,  upon  five  days  previous  notice 
to  the  other.    It  must  be  issued  to  a  person  agreed  To  whom 

*^  to  issue. 

upon  by  the  parties,  or,  if  they  do  not  agree,  to  any 
Judge  or  Justice  of  the  Peace,  or  Commissioner,  se- 
lected by  the  officer  issuing  it. 

Note. vs. ,  27  Cal.,  p.  377. 

2025.  (§  434.)     Such  proper  interroffatories,  direct  Proper 

\^  ^  .  .  ^  interroga- 

and  cross,  as  the  respective  parties  may  prepare  to  be  ^rioa^ 
settled,  if  the  parties  disagree  as  to  their  form,  by  the  JJ^,SJy®bi 
Judge  or  officer  granting  the  order  for  the  commis-  tL^plrtiM. 

57_VoL.  II. 
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81  on,  at  a  day  fixed  in  the  order,  may  be- annexed  to 
the  Commission;  or,  when  the  parties  agree  to  that 
mode,  the  examination  may  be  without  written  inter- 
rogatories. 

Anthoritiee      2026.     (§  435.)     The  Commission  must  authorize 

and  dutios  ,     , 

ofcommis-  the  Commissioner  to  administer  an  oath  to  the  witness, 

Bioner.  ^  ' 

and  to  take  his  deposition  in  answer  to  the  interrog- 
atories, or,  when  the  examination  is  to  be  without 
interrogatories,  in  respect  to  the  question  in  dispute, 
and  to  certify  the  deposition  to  the  Court,  in  a  sealed 
envelop,  directed  to  the  Clerk  or  other  person  desig- 
nated or  agreed  upon,  and  forwarded  to  him  by  mail 
or  other  usual  channel  of  conveyance. 

NoTK. V8. ,  27  Cal.,  p.  372. 

Trial, whoD      2027.     (§  486.)     A  trial  or  other  proceeding  must 

^eaaon    not  be  postponed  by  reason  of   a  commission  not 

oommiMion  returned,  except  upon  evidence,   satisfiaictory  to  the 

Court,  that  the  testimony  of  the  witness  is  necessarj', 

and  that  proper  diligence  has  been  used  to  obtain  it. 

Note. — Pierson  vs.  Holbrook,  2  Cal.,  p.  59S. 

DepofdUoo,       2028.    The  deposition  mentioned  in  this  Article 

!  by  wlkoni 

I  Med.  may  be  used  by  either  party  on  the  trial  or  other  pro- 

ceeding, against  any  other  party  giving  or  receiving 
the  notice,  subject  to  all  just  exceptions. 


ARTICLE  V. 

MAmnEB  OF  TAKING  DBF08ITIOK8  IK  THIS  STATE. 

• 

Section  2031.  Depositions  may  be  taken  before  a  Judge*  etc.,  upon 

notice  to  the  adverse  party. 

2032.  Manner  of  taking  depositions.    May  bo  used  by  either 

party  on  the  trial. 

2033.  When  deposition  excluded. 

2034.  A  deposition  once  taken  may  be  read  at  any  time. 
2036.  Deposition  in  this  State  to  be  used  in  other  States. 

2036.  How  to  procure  witness  upon  commission. 

2037.  How,  if  no  commission. 

2038.  Deposition,  how  taken. 


' 
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2031.  (§  429.)     Either  party  may  have  the  deposi-  Depositions 
tion  taken  of  a  witness  in  this  State,  in  either  of  the  ^^^^^  ^ 
cases  mentioned  in  Section  2021,  before  a  Judge  or  ujj^ notice 
officer  authorized  to  administer  oaths,  on  serving  upon  JSiUrse 
the  adverse  party  previous   notice  of  the  time   and 

place  of  examination,  together  with  a  copy  of  an  affi- 
davit, showing  that  the  case  is  within  that  section. 
Such  notice  must  be  at  least  five  days,  adding  also  one 
day  for  every  twenty-five  miles  of  the  distance  of  the 
place  of  examination  fi'om  the  residence  of  the  person 
to  whom  the  notice  is  given,  unless,  for  a  cause  shown, 
a  Judge,  by  order,  prescribe  a  shorter  time.  When  a 
shorter  time  is  prescribed,  a  copy  of  the  order  must 
be  served  with  the  notice. 

NoTK.— See,  generally,  Dye  vs.  Bailey,  2  Cal.,  p. 
383;  Mills  vs.  ))unlap,  3  Cal.,  p.  94;  Williams  vs. 
Chadbourne,  0  Cal.,  p.  550;  Jones  vs.  Love,  9  Cal.,  p. 

68;  Attwood  vs.  Fricott,  17  Cal.,  p.  39;  vs. ,  5 

Cal.,  p.  444. 

2032.  (§  430.)     Either  party  may  attend  the  ex-  Manner 
amination  and  put  such  questions,  direct  and  cross,  as  depositionj 
may  be  proper.     The   deposition,  when  completed, 

must  be  carefully  read  to  the  witness  and  corrected  by 
him  in  any  particular,  if  desired;  it  must  then  be  sub- 
scribed by  the  witness,  certified  by  the  Judge  or  officer 
taking  the  deposition,  inclosed  in  an  envelop  or  wrap- 
per, sealed,  and  directed  to  the  Clerk  of  the  Court  in 
which  the  action  is  pending,  or  to  such  person  as  the 
parties  in  writing  may  agree  upon,  and  either  deliv- 
ered by  the  Judge  or  officer  to  the  Clerk  or  such  per- 
son, or  transmitted  through  the  mail  or  by  some  safe 
private  opportunity;   and  thereupon  such  deposition  Maybe 

used  by 

may  be  used  by  either  party  upon  the  trial  or  other  either 
proceeding  against  any  party  giving  or  receiving  the  *^®  *"*'• 
notice,  subject  to  all  legal  exceptions;  but  if  the  par- 
ties attend  at  the  examination,  no  objection  to  the  form 
of  an  interrogatory  shall  be  made  at  the  trial,  unless 
the  same  was  stated  at  the  time  of  the  examination. 
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When 

dopositioD 

excluded. 


If  tlie  deposition  be  taken  under  Subdivisions  2,  3,  and 
4,  of  Section  2021,  proof  must  be  made  at  the  trial 
that  the  witness  continues  absent  or  infirm,  or  is  dead. 
The  deposition  thus  taken  may  be  also  read  in  case  of 
the  death  of  the  witness. 

Note.— Dye  vs.  Bailey,  2  Cal.,  p.  383;  Mills  vs. 
Dunlap,  3  Cal.,  p.  94;  Spring  vs.  Hill  &  Carr,  (5  Cal., 
p.  17;  "Williams  vs.  Chad  bourne,  6  Cal.,  p.  559;  Jones 
vs.  Love,  9  Cal.,  p.  68;  Myers  vs.  Casey,  14  CjiI.,  p. 
542;  Higgins  vs.  Wortell,  18  Cal.,  p.  330;  Lawrence 
vs.  Fulton,  19  Cal.,  p.  082;  Brooks  vs.  Crosby,  22  Cal., 
p.  42;  Elgin  vs.  Hill,  27  Cal.,  p.  373. 

2033.  Notwithstanding  the  taking  of  a  deposition, 
it  may  be  excluded  from  the  case  upon  proof  that 
sufficient  notice  was  not  given  to  the  party  against 
whom  it  is  oifered  to  enable  him  to  attend  the  taking 
thereof,  or  that  the  taking  was  not  in  all  respects  fair, 


A  doposi 
tion  onco 


2034.     (§  431.)     When  a  deposition  has  been  once 

taken  may    taken,  it  may  be  read  by  either  party  in  any  stage  of 

any  time.     i}^q  same  actiou  or  proceeding,  or  in  any  other  action 

between  the  same  parties,  upon  the  same  subject,  and 

is  then  deemed  the  evidence  of  the  party  reading  it. 

Note.— Turner  vs.  Mcllhaney,  8  Cal.,  p.  575;  Myers 
vs.  Casey,  14  Cal.,  p.  542. 

Deposition        2036.     Any  party  to  an  action  or  special  proceed- 
statotobo    inff  in  a  Court  or  before  a  Judee  of  a  sister  State, 

used  in  ^  ^  ' 

statk  ^^y  obtain  the  testimony  of  a  witness  residing  in  this 
State,  to  be  used  in  such  action  or  proceeding,  in  the 
cases  mentioned  in  the  next  two  sections. 


How  to 
procure 
witness 
upon  com- 
mission. 


2036.  If  a  commission  to  take  such  testimony  has 
been  issued  from  the  Court  or  Judge  before  whom 
such  action  or  proceeding  is  pending,  on  producing 
the  commission  to  a  District  or  a  County  Judge,  with 
an  affidavit  satisfactory  to  him  of  the  materiality  of 
the  testimony,  he  may  issue  a  subpoena  to  the  witness, 
requiring  him  to  appear  and  testify  before  the  Com- 
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missioner  named  in  the  commission,  at  a  specified 
time  and  place. 

2037.  If  a  commission  has  not  been  issued,  and  it  Howjrno 

',  commlsaion 

appears  to  a  District,  County  Judge,  or  Justice,  by 
affidavit  satisfactory  to  him: 

1.  That  the  testimony  of  the  witness  is  material  to 
either  party; 

2.  That  a  commission  to  take  the  testimony  of  such 
witness  has  not  been  issued; 

3.  That,  according  to  the  law  of  the  State  where 
the  action  or  special  proceeding  is  pending,  the  depo- 
sition of  a  witness  taken  under  such  circumstances, 
and  before  such  Judge  or  Justice,  will  be  received  in 
the  action  or  proceeding; 

— He  must  issue  his  subpoena,  requiring  the  witness  to 
appear  and  testify  before  him  at  a  specified  time  and 
place. 

2038.  Upon  the  appearance  of  the  witness,  the  Deposition, 

how  tftkezL 

Judge  or  Justice  must  cause  his  testimony  to  be  taken 
in  writing,  and  must  certify  and  transmit  the  same  to 
the  Court  or  Judge  before  whom  the  action  or  pro- 
ceeding is  pending,  in  such  manner  as  the  law  of  that 
State  requires. 


ARTICLE  VI. 

GENKRAX  RULES  OF  EXAMINATION. 

Section  2042.  Order  of  proof,  how  regulated. 

2043.  Witnesses  not  under  examination  may  be  excluded. 

2044.  Court  may  control  mode  of  interrogation. 

2045.  Direct  and  cross-examination  defined. 

2046.  Leading  question  defined. 

2047.  "When  witness  may  refresh  memory  from  notes. 

2048.  Cross-exaniinationi  as  to  what. 

2049.  Party  producing  not  allowed  to  lead  witness. 

2050.  Witness,  how  examined.    When  reexamined. 

2051.  How  impeached. 

2052.  Same. 
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Order  of 
proof,  how 
regulated 


Witnesses 
not  under 
examina- 
tion ^ 
may  be 
excluded. 


Court  may 
control 
mode  of 
interroga- 
tion. 


Direct  and 
cross-ex- 
amination 
defined. 


Section  2053.  Evidence  of  good  character,  when  allowed. 

2054.  "Writing  sliown  to  witness  may  be  inspected  by  adverse 
party. 

2042.  The  order  of  proof  must  be  regulated  by 
the  sound  discretion  of  the  Court.  Ordiuarilv,  tlie 
party  beginning  the  case  must  exhaust  his  evidence 
before  the  other  party  begins. 

Note. — Priest  vs.  Union  Canal  Co.,  6  Cal.,  p.  190; 
Gordon  vs.  Searing,  8  Cal.,  p.  49;  Lisman  vs.  Early, 
15  Cal.,  p.  199;  Pinkhani  &  McDonough  vs.  McFar- 
land  &  EIrod,  5  Cal.,  p.  137;  Kohler  vs.  Well?,  Fargo 
&  Co.,  26  Cal.,  p.  606:  Doll  vs.  Anderson,  27  Cal.,  p. 
248;  Ahrens  vs.  Adler,  33  Cal.,  p.  608;  Lick  vs.  Diaz, 
*         37  Cal.,  p.  438;  see  Sees.  2045  and  2050,  ante. 

2043.  If  either  party  requires  it,  the  Judge  may 
exclude  from  the  Court  room  any  witness  of  the 
adverse  party,  not  at  the  time  under  examination,  bo 
that  he  may  not  hear  the  testimony  of  other  witnesses. 

2044.  The  Court  must  exercise  a  reasonable  con- 
trol over  the  mode  of  interrogation,  so  as  to  make  it 
as  rapid,  as  distinct,  as  little  annoying  to  the  witness^ 
and  as  eflFective  for  the  extraction  of  the  truth,  as  may 
be;  but  subject  to  this  rule,  the  parties  may  put  such 
pertinent  and  legal  questions  as  they  see  fit.  The 
Court,  however,  may  stop  the  production  of  further 
evidence  upon  any  particular  point  when  the  evidence 
upon  it  is  already  so  full  as  to  preclude  reasonable 
doubt. 

Note.— See  Sees.  2065  and  2066,  post. 

2045.  The  examination  of  a  witness  by  the  party 
producing  him  is  denominated  the  direct  examination; 
the  examination  of  the  same  witness,  upon  the  same 
matter,  by  the  adverse  party,  the  cross-examination. 
The  direct  examination  must  be  completed  before  the 
cross-examination  begins,  unless  the  Court  otherwise 
direct. 

Note.— See  Sec.  2042, 
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2046.  A  question  which  suffijests  to  the  witness  Leading 

*  *^°  Question 

the  answer  which  the  examining  party  desires,  is  a®finod- 
denominated  a  leading  or  suggestive  question.  On  a 
direct  examination,  leading  questions  lire  not  allowed, 
except  in  the  sound  discretion  of  the  Couii;,  under 
special  circumstances,  making  it  appear  that  the 
interests  of  justice  require  it. 

2047.  A  witness  is  allowed  to  refresh  his  memory  When 

•^     witness 

respecting  a  fact,  hy  anything  written  by  himself,  or  ™}g^jj 
under  his  direction,  at  the  time  when  the  fact  oc-  fromnote*. 
curred,  or  immediately  thereafter,  or  at  any  other 
time  when  the  fact  was  fresh  in  his  memory,  and  he 
knew  that  the  same  was  correctly  stated  in  the  writing. 
But  in  such  case  the  writing  must  be  produced,  and 
may  be  seen  by  the  adverse  party,  who  may,  if  he 
choose,  cross-examine  the  witness  upon  it,  and  may 
read  it  to  the  jury.  So,  also,  a  witness  may  testify 
from  such  a  writing,  though  he  retain  no  recollection 
of  the  particular  facts,  but  such  evidence  must  be 
received  with  caution. 

2048.  The  opposite  party  may  cross-examine  the  Crof»-ex- 

amination, 

witness  as  to  any  facts  stated  in  his  direct  examination  *3  to  what, 
or  connected  therewith,  and  in  so  doing  may  put  lead- 
ing questions,  but  if  he  examine  him  as  to  other  mat- 
ters, such  examination  is  to  be  subject  to  the  same 
rules  as  a  direct  examination. 

Note. — Landsberger  vs.  Gorham,  5  Cal.,  p.  450; 
Aitken  et  al.  vs.  Hendenhall,  25  Cal.,  p.  212;  People 
vs.  Miller,  33  Cal.,  p.  99;  Harper  vs.  Lamping,  33  Cal., 
p.  641;  Thornton  vs.  Hook,  36  Cal.,  p.  223;  Jackson 
vs.  Feather  River  W.  Co.,  14  Cal.,  p.  18. 

2049.  The  party  producine:  a  witness  is  not  allowed  Party 

.  .  °  producing 

to  impeach  his  credit  by  evidence  of  bad  character,  R?{^®''®^ 
but  he  may  contradict  him  by  other  evidence,  and  ^i^««. 
may  also  show  that  he  has  made  at  other  times  state- 
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ments  inconsistent  with  bis  present  testimony,  as  pro- 
vided in  Section  2052. 

Note. — Norwood  vs.  Kenfield,  30  Cal.,  p.  394. 

Witness,  2050.    A  witness  once  examined  cannot  be  reex- 

how 

examined,  amined  as  to  the  same  matter  without  leave  of  the 
Coui-t,  but  he  may  be  reexamined  as  to  any  new  mat- 
ter upon  which  he  has  been  examined  by  the  adverse 
party.  And  after  the  examinations  on  both  sides  are 
once  concluded,  the  witness  cannot  be  recalled  without 

When  re-     leave  of  the  Court.    Leave  is  granted  or  withheld,  in. 

exaounea.  ^  ' 

the  exercise  of  a  sound  discretion. 

Note.— See  Sec.  2042,  ante. 

How  2051.     A  witness  may  be  impeached  by  the  party 

impeached.  •  t  ^  t    t  •»•  -i 

against  whom  he  was  called,  bj^  contradictory  evidence 
or  by  evidence  that  his  general  reputation  for  truth, 
honesty,  or  integrity  is  bad,  but  not  by  evidence  of 
particular  wrongful  acts,  except  that  it  may  be  shown 
by  the  examination  of  the  witness,  or  the  record  of 
the  judgment,  that  he  had  been  convicted  of  a  felony. 

Note. — See  Sees.  1847,  1879,  ante;  Stevens  vs. 
Irwin,  12  Gal.,  p.  306;  People  vs.  Yslas,  27  Cal.  p. 
630;  People  vs.  Melvane,  39  Cal.,  p.  614;  People  vs. 
McDonald,  39  Cal.,  p.  697. 

Same.  2062.     A  witness  may  also  be  impeached  by  evi- 

dence that  he  has  made,  at  other  times,  statements 
inconsistent  with  his  present  testimony;  but  before  this 
can  be  done  the  statements  must  be  related  to  him, 
with  the  circumstances  of  times,  places,  and  persons 
present,  and  he  must  be  asked  whether  he  made  such 
statements,  and  if  so,  allowed  to  explain  them.  If  the 
statements  be  in  writing,  they  must  be  shown  to  the 
wdtness  before  any  question  is  put  to  him  concerning 
them. 

Note. — See  Sec.  1847,  ante;  McDaniel  vs.  Baca,  2 
Cal.,  p.  326;  Baker  vs.  Josephs,  16  Cal.,  p.  173;  Payne 
&  Dewey  vs.  Treadwell,  16  Cal.,  p.  222;  Fox  vs.  Fox, 
25  Cal.,  p.  587;  Rice  vs.  Cunningham,  20  Cal.,  p.  492. 
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2053.  Evidence  of  the  sjood  character  of  a  party  Evidence 

T      .      .  .  .  t        J     of  good 

18  not  admissible  in  a  civil  action,  nor  of  a  witness  in  character, 

'  when 

any  action,  until  the  character  of  such  party  or  witness  ^i^^^®^ 
has  been  impeached,  or  unless  the  issue  involves  his 
character. 

Note.— McMinn  vs.  Whelan,  27  Cal.,  p.  300. 

2054.  Whenever  a  writins:  is  shown  to  a  witness,  ^nting 

^  Ethown  to 

it  may  be  inspected  by  the  opposite  party,  and  if  proved  ^^y  be 
by  the  witness  must  be  read  to  the  jury  before  his  tes-  by  adverse 
timony  is  closed,  or  it  cannot  be  read  except  on  recall-  ^^^^' 
ing  the  witness. 


TITLE  lY, 

OP   THE    EFFECT   OF   EVIDENCE. 

Section  2061.  Jury  judges  of  effect  of  evidence,  but  to  be  instructed 

on  certain  points. 

2061 .    The  lury,  subject  to  the  control  of  the  Court,   ,     ,  , 
in  the  cases  specified  in  this  Code,  are  the  judges  of  J^i^emsV^ 
the  eftect  or  value  of  evidence  addressed  to  them,  jlJitrocted 
except  when  it  is  declared  to  be  conclusive.    They  pSuta. 
are,  however,  to  be  instructed  by  the  Court  on  all 
proper  occasions: 

1.  That  their  power  of  judging  of  the  effect  of  evi- 
dence is  not  arbitrary,  but  to  be  exercised  with  legal 
discretion,  and  in  subordination  to  the  rules  of  evi- 
dence; 

2.  That  they  are  not  bound  to  decide  in  conformity 
with  the  declarations  of  any  number  of  witnesses, 
which  do  not  produce  conviction  in  their  minds,  against 
a  less  number  or  against  a  presumption  or  other  evi- 
dence satisfying  their  minds; 

3.  That  a  witness  false  in  one  part  of  his  testimony 
is  to  be  distrusted  in  others; 

4.  That  the  testimony  of  an  accomplice  ought  to  be 

58— Vol.  II. 
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Same.         viewed  with  distrust,  and  the  evidence  of  the  oral 
admissions  of  a  party  with  caution; 

5.  That  in  civil  cases  the  affirmative  of  the  issue 
must  be  proved,  and  when  the  evidence  is  contradic- 
tory the  decision  must  be  made  according  to  the  pre- 
ponderance of  evidence;  that  in  criminal  cases  guilt 

,    must  be  established  beyond  reasonable  doubt; 

6.  That  evidence  is  to  be  estimated  not  only  by  its 
own  intrinsic  weight,  but  also  according  to  the  evi- 
dence which  it  is  in  the  power  of  one  side  to  produce 
and  of  the  other  to  contradict;  and,  therefore, 

7.  That  if  weaker  and  less  satisfactory  evidence  is 
oftered,  when  it  appears  that  stronger  and  more  satis- 
factory was  within  the  power  of  the  party,  the  evidence 
offered  should  be  viewed  with  distrust. 

Note.— 1.  Gkkera.lly. — Seligman  vs.  Kalkman,  8 
Gal.,  p.  216;  Battersby  vs.  Abbott,  9  id.,  p.  565;  Mc- 
Cauley  vs.  "Weller,  12  Cal.,  p.  500;  People  vs.  Ybarra, 
17  Cal.,  p.  166;  People  vs.  Dick,  32  Cal.,  p.  213;  Peo- 
ple vs.  Dick,  34  id.,  p.  663;  Larp:an  vs.  Central  P.  B. 
B.  Co.,  40  Cal.,  p.  372;  see  Sees.  608  and  2102. 

2.  Subd.  2.— Blankman  vs.  Vallojo,  15  Cal.,  p.  639; 
McPadden  vs.  Wallace,  38  id.,  p.  57. 

3.  Subd,  4.— See  Sec.  1870,  Subds.  2  and  3. 

4.  Siibd.  5. — See  Sec.  1981,  ante. 

5.  Subd.  7.— Norris  vs.  Ilusscll,  5  Cal.,  p.  249;  Bag- 
ley  vs.  McMickle,  9  Cal.,  p.  430. 


TITLE  V. 

OP  THE  BIGHTS  AND  DUTIES  OP  W^ITNESSES. 

Section  2064.  Witnesses  bound  to  attend  when  subpoenaed. 

2065.  Witnesses  bound  to  answer  questions. 

2066.  Bight  of  witnesses  to  protection. 

2067.  Witnesses  protected  from  arrest  when  attending,  or 

going  or  returning. 

2068.  Arrest  to  be  made  void,  and  party  making  arrest  lia- 

ble, etc, 

2069.  To  make  affidavit  if  arrested. 

2070.  Court  to  discharge  witnesses  from  arrest. 
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2064.  (§  407.)     A  witness,  served  with  a  subpoeim,  witnesses 

^  '  '  ••  bound  to 

must  attend  at  the  time  appointed,  with  any  papers  JJ^^IJ^g^i,. 
under  his  control  required  by  the  subpoena,  and  answer  p^°*®^ 
all  pertinent  and  legal  questions;  and,  unless  sooner 
discharged,  must  remain  until  the  testimony  is  closed. 

Note. — Jackson  vs.  Feather  Kiver  W.  Co.,  14  Cal., 
p.  18;  Harper  vs.  Lamping,  33  Cal.,  p.  641;  Thornton 
vs.  Hook,  36  id.,  p.  223. 

2065.  (§  408.)     A  witness  must  answer  questions  witnesneg 

^*^  ^  ^  bound  to 

legal  and  pertinent  to  the  matter  in  issue,  though  his  ^JlJ^J^g 
answer  may  establish  a  claim  against  himself;  but  he 
need  not  give  an  answer  which  will  have  a  tendency 
to  subject  him  to  punishment  for  a  felony;  nor  heed 
he  give  an  answer  which  will  have  a  direct  tendency 
to  degrade  his  character,  unless  it  be  to  the  very  fact 
in  issue,  or  to  a  fact  fi'om  which  the  fact  in  issue  would 
be  presumed.  But  a  witness  must  answer  as  to  the 
feet  of  his  previous  conviction  for  felony. 

Note.— Ex  Parte  Rowe,  7  Cal.,  p.  184;  Clarke  vs. 
Reese,  35  id.,  p.  89;  People  vs.  Reinhart,  39  id.,  p.  449. 

2066.  It  is  the  right  of  a  witness  to  be  protected  Right  of 

,  witnosees 

from  irrelevant,  improper,  or  insulting  questions,  and  ^protec- 
from  harsh  or  insulting  demeanor;  to  be  detained  only 
80  long  as  the  interests  of  justice  require  it;   to  be 
examined  only  as  to  matters  legal  and  pertinent  to  the 
issue. 

2067.  (§  415.)     Every  person  who  has  been,  in  witnesses 
good  faith,  served  with  a  subpoena  to  attend  as  a  wit-  "^m  arreat 

o  '  *  when 

ness  before  a  Court,  Judge,  Commissioner,  referee,  or  J"^^g5r 
other  person,  in  a  case  where  the  disobedience  of  the  "^'*^"°«^- 
witness  may  be  punished  as  a  contempt,  is  exonerated 
from  arrest  in  a  civil  action  while  going  to  the  place 
of  attendance,  necessarily  remaining  there,  and  return- 
ing therefrom. 

Note.— Robb  vs.  Robb,  6  Cal.,  p.  32. 
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Arrest  to 
be  made 
void,  and 
party 
making 
arrost 
liable,  etc 


To  make 
affidavit  if 
arrested. 


2068.  (§  416.)  The  arrest  of  a  witness,  couti-aiy 
to  the  preceding  section,  is  void,  and,  when  willfully 
made,  is  a  contempt  of  the  Court;  and  the  pei-son 
making  it  is  responsible  to  the  witness  arrested  for 
double  the  amount  of  the  damages  which  may  be 
assessed  against  him,  and  is  also  Uable  to  an  action  at 
the  suit  of  the  party  serving  the  witness  with  the 
subpoena,  for  the  damages  sustained  by  him  in  con- 
sequence of  the  arrest. 

2069.  (§  416.)  An  officer  is  not  liable  to  the 
party  for  making  the  arrest  in  ignomnce  of  the  facts 
creating  the  exoneration,  but  is  liable  for  any  subse- 
quent detention  of  the  party,  if  such  party  claim  the 
exemption,  and  make  an  affidavit  stating: 

1.  That  he  has  been  served  with  a  subpoena  to 
attend  as  a  witness  before  a  Court,  officer,  or  other 
person,  specifying  the  same,  the  place  of  attendance, 
and  the  action  or  proceeding  in  which  the  subpoena 
was  issued;  and, 

2.  That  he  has  not  thus  been  served  by  his  own 
procurement,  with  the  intention  of  avoiding  an  arrest; 

3.  That  he  is  at  the  time  going  to  the  place  of 
attendance,  or  returning  therefrom,  or  remaining  there 
in  obedience  to  the  subpoena. 

The  affidavit  may  be  taken  by  the  officer,  and  ex- 
onerates him  from  liability  for  discharging  the  witness 
when  arrested. 


Court  to 
discharge 
witnesses 
from  arrest. 


2070.  The  Court  or  officer  issuing  the  subpoena, 
and  the  Court  or  officer  before  whom  the  attendance 
is  required,  may  discharge  the  witness  from  an  arrest 
made  in  violation  of  Section  2067.  K  the  Court  have 
adjourned  before  the  arrest,  or  before  application  for 
the  discharge,  a  Judge  of  the  Court  or  a  County  Judge 
may  grant  the  discharge. 


/ 
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TITLE  YI. 

OF  EVIDENCE  IN   PARTICULAR   CASES,  AND  MISCEL- 
LANEOUS AND  GENERAL  PROVISIONS. 

Chapter    I.  Emdence  in  j^ciriicular  rases. 

II.  Proceedings  to  perpetuate  testimony. 

III.  Administration  of  oaths  and  affirma- 

tions. 

IV.  General  provisions. 


CHAPTER  I. 

evidence  in  particular  cases. 

Section  2074.  An  offer  equivalent  to  payment. 

2075.  Whoever  pays  entitled  to  receipt. 

2076.  Objections  to  tender  must  be  specified. 

2077.  Rules  for  construing  description  of  lands. 

2078.  Compromise  offer  of  no  avail. 

2079.  In  action  for  divorce,  admission  not  sufficient. 

2074.  An    oflFer   in  writing  to  pay  a  particular  An  offer 

,    ,.  .  .  equivalent 

sum  of  money,  or  to  deliver  a  written  instrument  or  to  payment 
specific  personal  property,  is,  if  not  accepted,  equiva- 
lent to  the  actual  production  and  tender  of  the  money, 
instrument,  or  property. 

Note.— -Osborne  vs.  Elliott,  1  Cal.,  p.  337;  Goodale 
vs.  West,  5  Cal.,  p.  339;  Perre  vs.  Castro,  14  Cal.,  p. 
519;  Gavcn  vs.  Ha^en,  15  Cal.,  p.  208;  Duff  vs.  Fisher, 
15  Cal.,  p.  376;  Curiae  vs.  Abadie  et  als.,  25  Cal.,  p. 
502;  Hayes  vs.  Joseph,  26  Cal.,  p.  535;  Mahler  vs. 
Newbaur,  32  Cal.,  p.  168;  Tarbell  vs.  C.  P.  R.  B.  Co., 
34  Cal.,  p.  616;  Redington  vs.  Chase,  34  Cal.,  p.  666. 

2075.  Whoever  pays  money,  or  delivere  an  instru-  whoever 
ment  or  property,  is  entitled  to  a  receipt  therefor  from  gjj.^j^  ^ 
the  person  to  whom  the  payment  or  delivery  is  made, 

and  may  demand  a  proper  signature  to  such  receipt 
as  a  condition  of  the  payment  or  delivery. 
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Objections        2076.     The  person  to  whom  a  tender  is  made  must, 

to  tender  ■*■ 

8°ecitu>d.  ^*  ^^^^  time,  Specify  any  objection  he  may  have  to  the 
money,  instrument,  or  property,  or  he  must  be  deemed 
to  have  waived  it;  and  if  the  objection  be  to  the 
amount  of  money,  the  terms  of  the  instrument,  or 
the  amount  or  kind  of  property,  he  must  si>ecily  the 
amount,  terms,  or  kind  which  he  requires,  or  be  pre- 
cluded from  objecting  afterwards. 

Ruieafor         2077.     Tlie  followiucr  are  the  rules  for  construing: 

confltruinff  °  ° 

ofT^d^^"  the  descriptive  part  of  a  conveyance  of  real  j^roiierty, 
when  the  construction  is  doubtful  and  there  are  no 
other  sufficient  circumstances  to  determine  it: 

1.  Where  there  are  certain  definite  and  ascertained 
particulars  in  the  description,  the  addition  of  others 
which  are  indefinite,  unknown,  or  false  does  not  fi'us- 
trate  the  conveyance,  but  it  is  to  be  construed  hy  the 
first  mentioned  particulars; 

2.  When  permanent  and  visible  or  ascertained 
boundaries  or  monuments  are  inconsistent  with  the 
measurement,  either  of  lines,  angles,  or  surfaces,  the 
boundaries  or  monuments  are  paramount; 

3.  Between  different  measurements  which  are  in- 
consistent with  each  other,  that  of  angles  is  para- 
mount to  that  of  surfaces,  and  that  of  lines  pai*amouut 
to  both; 

4.  When  a  road,  or  a  stream  of  water  not  navigable, 
is  the  boundary,  the  rights  of  the  grantor  to  the  mid- 
dle of  the  road  or  the  thread  of  the  stream  are  included 
in  the  conveyance,  except  where  the  road  or  bed  of  the 
stream  is  held  under  another  title; 

6.  When  tide  water  is  the  boundary,  the  rights  of 
the  grantor  to  low  water  mark  are  included  in  the 
conveyance; 

6.  When  the  description  refers  to  a  map,  and  that 
reference  is  inconsistent  with  other  particulars,  it  con- 
trols them,  if  it  appear  that  the  parties  acted  with  ref- 


Code  of  Civil  Procedure.  463 

erence  to  the  map;  otherwise  the  map  is  subordinate 
to  other  definite  and  ascertained  particulars, 

NoTK.— Genebally.— See  Sec.  1860,  ante  ;^  Ferris 
vs.  Coover,  10  Cal.,  p.  589;  Vance  vs.  Fore,  24  Cal.,  p. 
436;  Bosworth  vs.  Danzien,  25  Cal.,  p.  297;  Kimball 
vs.  Semple,  25  Cal.,  p.  441;  Doe  vs.  Vallejo,  29  Cal., 
p.  386;  Moss  vs.  Shear,  80  Cal.,  p.  468;  Piercy  vs. 
Crandall,  34  Cal.,  p.  335;  Hustings  vs.  Stark,  36  Cal., 
p.  123;  Piper  vs.  True,  36  Cal.,  p.  607;  More  vs.  Mas- 
sini,  37  Cal.,  p.  433. 

Subd.  l.~Reed  vs.  Spicer  et  al.,  27  Cal.,  p.  67;  Rea- 
mer vs.  Nesmith,  34  Cal.,  p.  624. 

Subd.  2.— Ferris  vs.  Coover,  10  Cal.,  p.  589;  Colton 
vs.  Seavey,  22  Cal.,  p.  497;  Kittle  vs.  Pfeiffer,  22  Cal., 
p.  485;  Bosworth  vs.  Danzien,  25  Cal.,  p.  296;  De 
Arguello  vs.  Gi*eer,  26  Cal.,  p.  616;  Franklin  vs.  Dor- 
land,  28  Cal.,  p.  175;  Doe  vs.  Vallqo,  29  Cal.,  p.  386; 
Fratt  vs.  Woodward,  32  Cal.,  p.  219;  Piercy  vs.  Cran- 
dall, 34  Cal.,  p.  335. 

Subd,  4.— Kittle  vs.  Pfeiffer,  22  Cal.,  p.  485;  Hicks 
vs.  Coleman,  25  Cal.,  p.  122, 

Subd.  6.— Ferris  vs.  Coover,  10  Cal,,  p.  589;  Vance 
vs.  Fore,  24  Cal.,  p.  435. 

2078.  An  ofter  of  compromise  is  not  an  admission  compro- 

.t     .  ^ •,  .         •      1  mise  offer 

that  anything  is  due.  of  no  avail. 

2079.  In  an  action  for  divorce  on  the  ground  of  inaction 
adultery,  a  confession  of  adultery,  whether  in  or  out  admission  ' 
of  the  pleadings,  is  not  of  itself  sufficient  to  justify  a  sufficient, 
judgment  of  divorce. 


CHAPTER  IL 

PROCEEDINGS   TO    PERPETUATE    TESTIMONY. 

Skction  2083.  Evidence  may  be  perpetuated. 

2084.  Manner  of  application  for  order. 

2085.  Notice  of  time  and  place  to  be  given. 

2086.  Manner  of  taking  the  deposition. 

2087.  Deposition  to  be  filed. 

2088.  When  the  evidence  may  be  produced. 

2089.  Effect  of  the  depositii>n. 
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EvidoDco         2083.     (§  437.)     The  testimony  of  a  witness  may 
ateSf'^'      ^^  taken  and  perpetuated  as  provided  in  this  Chapter. 

Manner.of        2084.     (§  438.)     The  applicant  must  produce  to  a 

application  ^  '  ^  *■  ^ 

for  order.  District  Judge,*  or  to  a  County  Judge,  an  affidavit, 
stating: 

1.  That  the  applicant  expects  to  be  a  party  to  an 
action  in  a  Court  in  this  State,  and  in  such  case^  the 
names  of  the  persons  whom  he  expects  will  be  adverse 
parties;  or, 

2.  That  the  proof  of  some  fact  is  necessary  to  per- 
fect the  title  to  property  in  which  he  is  interested,  or 
to  establish  marriage,  descent,  heirship,  or  any  other 
matter  which  may  hereafter  become  material  to  estab- 
lish, though  no  suit  may  at  the  time  be  anticipated,  or 
if  anticipated,  he  may  not  know  the  parties  to  such 
suit;  and, 

3.  The  name  of  the  witness  to  be  examined,  his 
place  of  residence,  and  a  general  outline  of  the  facts 
expected  to  be  proved.  The  Judge  to  whom  such 
petition  is  presented,  must  make  an  order,  allowing 
the  examination  and  prescribing  the  notice  to  be 
given,  which  notice,  if  parties  are  known  and  reside 
in  this  State,  must  be  personally  served  on  them,  and 
if  unknown,  such  notice  must  be  served  on  the  Clerk 
of  the  county  where  the  property  to  be  affected  by 
such  evidence  is  situated,  and  a  notice  thereof  pub- 
lished in  some  newspaper  to  be  designated  by  the 
Judge  making  the  order. 

Notice  of         2085.     (§   439.)     Upon  proof   of   service   of   the 

time  and  ^  /  m^  m: 

Eo*gfven.  notice,  the  person  before  whom  the  depositions  are 
ordered  to  be  taken  must  proceed  to  take  the  deposi- 
tions of  the  witnesses  named  in  the  petition  upon  the 
facts  therein  set  forth,  and  the  taking  of  the  same 
may  be  continued,  from  time  to  time,  in  the  discretion 
of  such  person. 
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2086.  (§  440.)     The  examination  must  be  by  ques-  Manner  of 

,  ,  ,  ,  .       taking  th* 

tion  and  answer,  and  if  the  testimony  is  to  be  taken  in  deposition, 
another  State,  it  must  be. taken  upon  interrogatories 
settled  in  the  same  manner  as  in  cases  of  depositions, 
unless  the  parties  otherwise  agree.  The  deposition, 
when  completed,  must  be  carefully  read  to  and  sub- 
scribed by  the  witness,  then  certified  by  the  Judge, 
and  immediately  thereafter  filed  in  the  ofi^ce  of  the 
Clerk  of  the  county  where  it  was  taken,  together  with 
the  order  for  the  examination  of  the  witness,  the  affi- 
davit on  which  the  same  was  granted,  and  the  affida- 
vit of  service  of  the  affidavit,  order,  and  notice. 

2087.  The  affidavits  filed  with  the  deposition,  or  DenosiUon 

.  .  to  bo  filed. 

a  certified  copy  thereof,  are  pnmary  evidence  of  the 
facts  stated  therein,  to  show  compliance  with  the  pro- 
visions, of  this  Chapter. 

2088.  (§  442.)     If  a  trial  be  had  between  the  par-  when  the 

evidence 

ties  named  in  the  petition  as  parties  expectant,  or  their  may  be 

*  -t  r  7  ^       produeod. 

successors  in  interest,  or  between  any  parties  wherein 
it  may  be  material  to  establish  the  facts  which  such 
depositions  prove,  or  tend  to  prove,  upon  proof  of  the 
death  or  insanity  of  the  witnesses  or  their  inability  to 
attend  the  trial  by  reason  of  age,  sickness,  or  settled 
infirmity,  the  depositions,  or  certified  copies  thereof 
may  be  used  by  either  party,  subject  to  all  legal  objec- 
tions; but  if  the  parties  attend  at  the  examination,  no 
objection  to  the  form  of  an  interrogatory  can  be  made 
at  the  trial,  unless  the  same  was  stated  at  the  exami- 
nation. 

2089.  The  deposition  so  taken  and  read  in  evi-  Effect 
dence  has  the  same  effiBct  as  the  oral  testimony  of  the  deposition, 
witness,  and  no  other,  and  every  objection  to  the  wit- 
ness, or  to  the  relevancy  of  any  question  put  to  him, 

or  of  any  answer  given  by  him,  may  be  made  in  the 

same  manner  as  if  he  were  examined  orally  at  the 

trial. 

59— Vol.  II. 
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Judicial 
and  certain 
ofiBcen 
aatborized 
to  adminiB- 
tor  oaths. 


Form  of 
ordinary 
oath  to  a 
witness. 


Form  may 
be  varied 
to  suit 
witness* 
beUof. 


Same. 


Any  person 
who  prefers 
it  may 
declare 
or  affirm. 


CHAPTER  lEL 

ADMINISTRATION   OF   OATHS   AND    AFFIRMATIONS. 

Sectiok  2098.  Judicial  and  certain  officer*  authorized  to  administer 

oaths. 

2094.  Form  of  ordinary  oath  to  a  vitness. 

2095.  Form  may  be  varied  to  suit  witness'  belief. 

2096.  Same. 

2097.  Any  person  who  prefers  it  may  declare  or  affirm. 

2093.  Every  Court,  eveiy  Judge,  or  Clerk  of  any 
Court,  every  Justice,  and  every  Notary  Public,  and 
every  officer  or  person  authorized  to  take  testimony  in 
any  action  or  proceeding,  or  to  decide  upon  evidence, 
has  power  to  administer  oaths  or  affirmations. 

2094.  An  oath  is  usually  administered  as  follows: 
The  person  who  swears,  expressing  his  assent,  when 
addressed  in  the  following  form:  "You  do  swear,  in 
the  presence  of  the  everlasting  God,  that  the  evidence 
you  shall  give  in  this  issue  (or  matter)  pending  be- 
tween    and  ,  shall  be  the  truth,  the  whole 

truth,  and  nothing  but  the  truth,  so  help  you  God.'* 

2095.  Whenever  the  Court  before  which  a  person 
is  offered  as  a  witness  is  satisfied  that  he  has  a  peculiar 
mode  of  swearing,  connected  with  or  in  addition  to  the 
usual  form  of  administration,  which,  in  his  opinion,  is 
more  solemn  or  obligatory,  the  Court  may,  in  its  dis- 
cretion, adopt  that  mode. 

2096.  When  a  person  is  sworn  who  believes  in  any 
other  than  the  Christian  religion,  he  may  be  sworn 
according  to  the  peculiar  ceremonies  of  his  religion,  if 
there  be  any  such. 

2097.  Any  person  who  desires  it  may,  at  his  option, 
instead  of  taking  an  oath  make  his  solemn  affirmation 
or  declaration,  by  assenting,  when  addressed,  in  the 
following  form:  "You  do  solemnly  affirm  (or  declare) 
that,**  etc.,  as  in  Section  2094. 
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CHAPTER  IV. 

GENERAL   PROVISIONS. 

Skction  2101.  Questions  of  fact  to  be  decided  by  jury,  and  the  evi- 
dence addressed  to  them. 

2102.  Questions  of  law  addressed  to  the  Court. 

2103.  Questions  of  fact  by  Court  or  referees. 

2101.  All  questions  of  fact,  other  than  those  men-  Que«tioiii 

^  '  of  fact  to 

tioned  in  the  next  section,  are  to  be  decided  by  the  be  decided 

'  "^  by  jury, 

jury,  and  all  evidence  thereon  addressed  to  them,  ex-  ^»^Sce 
cept  when  otherwise  provided  by  this  Code.  Jo  thSL 

Note.— See  Sees.  608,  2061.  Whether  wisely  or  not, 
the  Constitution  has  abrogated  the  rule  of  common  law 
by  which  Judges  were  allowed  to  express  their  opinions 
as  to  the  facts  in  issue,  or  as  to  the  weight  of  evidence. 
To  weigh  the  evidence  and  find  the  facts,  is,  in  this 
.  State,  the  exclusive  province  of  the  jury,  and  with  the 

performance  of  that  duty  the  Judge  cannot  interfere 
without  a  palpable  violation  of  the  organic  law. — Peo- 
ple vs.  Dick,  34  Cal.,  p.  666;  see  People  vs.  King,  27 
Cal.,  p.  518;  People  vs.  Dick,  32  Cal.,  p.  213;  see.  also, 
Pico  vs.  Stevens,  18  Cal.,  p.  377;  Terry  vs.  Sickles,  13 
Cal.,  p.  427;  Caulfield  vs.  Saunders,  17  Cal.,  p.  669. 
It  is  better  for  the  Court,  in  charging  a  jury  in  a  crim- 
inal case,  to  avoid  assuming  any  material  fact  as  proved, 
however  clear  to  the  mind  of  the  Court  such  fact  may 
seem  to  be  estttbli.'?hed.— People  vs.  Dick,  32  Cal..  p. 
213;  People  vs.  Barry,  .01  Cal.,  p.  357.  It  is  clearly 
error  for  a  Court  to  charge  a  jury  as  to  a  question  of 
fact,  or  as  to  the  weight  of  evidence. — Cattersby  vs. 
Abbott,  9  Cal.,  p.  565;  see,  ako,  Treadwell  vs.  "Wells, 
4  Cal.,  p.  260.  The  deduction  of  conclusions  from  facts 
proved,  is  not  the  province  of  a  witness,  but  of  a  jury. 
Such  evidence  is  purely  a  mattar  of  opinion,  and  not 
the  statement  of  a  fact,  and  should  be  excluded. — Lar- 
gau  vs.  Central  K.  R.  Co.,  40  Cal.,  p.  274. 

2102.  All  questions  of  law,  including  the  admissi-  QnesHoia 
bility   of  testimony,   the   facts   preliminary  to   such  J^f^®**^ 
admission,  and  the  construction  of  statutes  and  other  ^^^ 
writings,  and  other  rules  of  evidence,  are  to  be  decided 

by  the  Court,  and  all  discussions  of  law  addressed  to 
it.    Whenever  the  knowledge  of  the  Court  is,  by  this 
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Code,  made  evidence  of  a  fact,  the  Court  is  to  declare 
such  knowledge  to  the  jury,  who  are  bound  to  accept  it. 

Note.— 1.  Questions  of  Law  to  be  Decided  bt 
THE  Court. — It  is  for  the  Court  to  detormine  whether 
letters,  which  have  passed  between  parties,  constitute 
aD  ajcreement  beti%een  them.  Whether  an  agreement 
between  parties  amounts  to  an  extension  of  time  for 
the  performance  of  a  former  contract  between  them; 
and  if  so,  what  time,  are  questions  of  law  for  the  0>uri 
and  not  of  fact  for  a  jury.  "When  a  contract  is  to  be 
performed  within  a  reasonable  time,  the  question,  Wbat 
is  a  reasonable  time?  is  one  of  law,  to  be  detemiined 
by  the  Court  from  the  facts  established. — Luckhart  vs. 
Ogden,  30  Cal.,  p.  556. 

2.  Is  THE  Court  or  Jury  to  Determine  the 
Ib8X7e  or  what  is  ^*  Reasonable  Time  '^  to  Per- 
TORM  A  Contract?— He ABONABLE  Care,  Due  Dili- 
gence, ETC.— In  Luckhart  vs.  Ogden,  30  Cal.,  p.  557, 
the  Court  say: 

"  The  agreement  evidenced  by  the  letters  being  an 
enlargement  for  a  reasonable  period  of  the  term  for  the 
complete  performance  of  the  contract  on  the  part  of  the 
defendants,  or  to  make  effectual  their  abandonment  of 
the  purchase,  it  becomes  necessary,  as  the  case  must 
be  remanded  for  a  new  trial  to  pass  upon  the  question , 
whether  it  was  for  the  Court  or  jury  to  determine  the 
issue  involved  in  this  point.    The  Court,  in  submitting 
it  to  the  jury,  left  to  them  to  decide  the  question  of  what 
constituted  a  reasonable  time  in  which  the  defendants 
might  perform  their  contract  or  elect  to  abandon  tbeir 
purchase  and  reconvey  the  property  to  the  plaintiff, 
under  the  agreement  extending  the  time  for  that  pur- 
pose.   In  several  cases  cited  by  the  defendants*  counsel 
it  is  laid  down  as  the  rule  of  law  that  what  is  a  reason- 
able time  within  which  a  contract  must  be  performed 
when  it  is  silent  on  the  subject,  is  a  question  of  law, — 
Atwood  vs.  Clarke,  2  Maine,  p.  229;  Kingsley  vs.  "VVal- 
lis,  14  Maine,  p.  57;  Howe  vs.  Huntington,  15  Maine, 
p.  350;  Hill  vs.  Hobart,  16  Maine,  p.  168.    In  the  case 
last  cited  the  Court  say:    *  "Where  the  facts  are  clearly 
established,  or  are  undisputed,  or  admitted,  reasonable 
time  is  a  question  of  law.    But  where  what  is  reason- 
able  time  depends  upon  certain  other  controverted 
points;  or  where  the  motives  of  the  party  enter  into 
the  question,  the  whole  is  necessarily  to  be  submitted 
'to  the  jury  before  any  judgment  can  be  found,  whether 
the  time  was  or  was  not  reasonable.'    Ordinarily  it  is 
a  matter  of  no  difficulty  to  ascertain  whether  a  particu- 
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\tLT  question  be  one  of  law  or  of  fact;  but  in  the  cla»s 
of  cases  involving  questions  of  reasonable  time,  reason- 
able care,  due  diligence,  and  the  like,  it  often  happens 
that  some  general  conclusion  is  to  be  drawn  from  a 
variety  of  facts  and  circumstances  appertaining  to  tho 
particular  case.    Upon  this  sulject  Starkie  says: 

**  *  The  law  cannot  prescribe  in  general  what  shall  be 
reasonable  time  by  any  defined  combination  of  facts,  so 
much  does  the  question  depend  upon  the  situation  of 
the  parties  and  the  minute  and  peculiar  circumstances 
incident  to  each  case.  If  a  man  has  a  right,  by  con- 
tract or  otherwise,  to  cut  and  take  crops  from  the  lands 
of  another,  the  law,  it  is  obvious,  can  la^"  down  no  rule 
as  to  the  precise  time  when  they  shall  be  cut  and 
removed;  all  that  can  be  done  is  to  direct  or  to  imply 
that  this  shall  be  done  in  a  reasonable  and  convenient 
time;  and  this  must,  obviously,  depend  on  the  state  of 
the  weather  and  other  circumstances,  which  cannot, 
from  their  nature,  form  the  basis  of  any  legal  rule  or 
definition.' — Starkie  on  Evidence,  p.  769. 

**  The  term  *  reasonable  time '  is  a  technical  and  legal 
expression,  which  in  the  abstract  involves  matter  of 
law  as  well  as  matter  of  fact.  Whenever  any  rule  or 
principle  of  law  applies  to  the  special  facts  proved  in 
evidence  and  determines  their  legal  quality,  its  appli- 
cation is  matter  of  law.  But  whenever  the  special  facts 
and  circumstances  are  such  that  the  Court  cannot  by 
the  aid  of  any  legal  rule  or  principle  decide  upon  the 
legal  quality  of  the  facts,  it  is  necessary  that  the  jury 
should  draw  the  inference  in  fact,  with  reference  to  the 
ordinary  course  and  practice  of  dealing,  and  the  gen- 
eral principles  of  morality  and  utility.  Where  tho  law 
itself  prescribes  what  shall  be  considered  to  be  reason- 
able time  in  respect  to  a  given  subject,  tho  question  is 
one  of  law,  and  the  duty  of  the  jury  is  confined  to  find- 
ing the  simple  facts.  Where,  on  the  other  hand,  the 
law  *doe8  not,  by  the  operation  of  any  principle  or 
established  rule,  decide  upon  the  legal  quality  of  the 
simple  facts,  or  res  geslcB,  it  is  for  the  jury  to  draw  the 
general  inference  of  reasonable  or  unreasonable  in  point 
of  fact.  In  such  cases  tho  legal  conclusion  follows  the 
inference  of  facts;  in  other  words,  the  question  as  to 
reasonable  time,  etc.,  is  one  of  fact,  and  tho  time  is 
reasonable  or  unreasonable,  in  point  of  law,  according 
to  the  finding  of  the  jury  in  point  of  fact.'— Starkie  on 
Evidence,  p.  774. 

**  In  Cocker  vs.  The  Franklin  Hemp  and  Flax  Man- 
ufacturing Company,  8  Sumner,  p.  532,  the  question  of 
reasonable  time  for  the  performance  of  a  contract  which 
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WAS  fill'!. I  on  tlie  riibjcct  wns  conpidorcd  by  Mr.  Jcutice 
Story,  ill  fubiiiittiiij^  tliu  cn^io  to  the  jur^s  and  ho  left  it 
to  tbcni,  uftcr  laying  down  the  rules  by  which  they 
should  bo  govcrncdf  to  iictcrniUiO  from  the  evidence  the 
rcatoniibleirjsfi  of  the  tiino  allowed  to  be  ncccsi?aTy  for 
thu  pcrforiimncc  of  tlio  contract  undertaken.  In  his 
BUinniing  up  to  the  jury,  the  leanyKl  Justice  referred 
with  approbation  to  the  cage  of  £1U£  vs.  Thompson,  S 
Me?.  &  Welp.,  p.  445,  in  which  Baron  Alderson,  in 
speakihg  of  a  contract  for  the  delivery  of  goodj,  which 
contained  no  Fpctiiication  as  to  the  time  when  the 
delivery  fhould  be  made,  $aid  for  that  reason  the  law 
would  imply  that  the  delivery  rhould  be  made  within 
a  reaeonable  time,  and  that  what  was  a  reasonable  time 
was  a  question  for  the  jury  at  the  trial."— See,  also, 
Fry  vs.  Hill,  7  Tnunt.,  p.  Uft";  Doe  vs.  Sandham,  1  T. 
R.,  p.  705;  Hacey  \t.  Hurdom,  S  B.  &  C,  p.  213;  Pitt 
vs.  Shew,  4  B.  &  Aid.,  p.  208. 

8.  Qemeballt. — Where  there  is  no  dispute  as  to  the 
facts,  and  the  law  upon  those  facts  declares  a  transac- 
tion fraudulent,  it  is  not  a  question  for  the  jury.  The 
Court  in  such  a  case  may  direct  the  jury  how  to  find, 
or  set  aside  the  verdict  if  they  find  to  the  contrary. — 
Chenery  vs.  Palmer,  6  Cal.,  p.  122.  It  is  error  for  the 
Court  to  submit  to  a  jury  the  question  of  the  legal 
effect  of  written  documents  offered  in  evidence  dur- 
ing the  trial.  —  Carpentier  vs.  Thirston,  24  Cal.,  p. 
269.  In  ^ectment,  the  Court,  having  admitted  in  evi- 
dence as  sufficiently  proven  the  mesne  conveyances 
through  which  plaintiff  traced  title — the  defendants 
being  mere  trespassers — charged  the  juiy  that:  **  The 
written  evidence  of  title,  together  with  the  admissions 
of  the  parties,  authorized  them  to  find  for  plaintiff, 
since  the  execution  of  the  papers  had  been  passed 
upon  by  the  Coiirt."  Held:  to  be  no  objection  to  this 
instruction  that  it  does  not  leave  the  execution  and 
delivery  of  the  conveyances  to  the  jury;  that  the 
suflSciency  of  their  execution  was  a  matter  addressed 
solely  to  the  Court,  and  that  no  question  being  raised 
during  the  trial  as  to  their  delivery,  and  no  evidence 
being  offered  to  rebut  the  presumption  of  delivery  aris- 
ing from  their  possession  by  plaintiff,  the  instruction 
amounted  only  to  an  announcement  of  the  law  as  to 
the  effect  of  the  conveyances  and  of  the  admissions  of 
the  defendants.  See  further,  also.  Stark  vs.  Barrett, 
15  Cal.,  p.  363.  In  ejectment,  where  the  title  is  of  rec- 
ord and  wholly  documentary,  the  Court  may  declare 
-  the  effect  of  the  papers  offered  in  evidence  by  the  plain- 
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tiff,  and  instruct  the  jury  that  plaintiff  has  made  out 
his  title,  if  they  beliere  the  land  to  be  within  the  bound- 
aries of  a  grant  under  which  plaintiff  claims. — ^McGar- 
vey  TS.  Little,  15  Cal.,  p.  27. 

2103.     The  provisions  contained  in  this  part  of  the  Quertiow 
Code  respecting  the  evidence  on  a  trial  before  a  jury,  J^^J*^ 
are  equally  applicable  on  the  trial  of  a  question  of  &ct 
before  a  Court,  referee,  or  other  officer. 


Approved  March  11th,  1872. 

NEWTOIT  BOOTH, 


Governor. 
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[Being  alike  applicable  to  all  the  Ck>des  there  is  here  inserted :] 

4 

PART  y-POLITICAL  CODE. 


OP  THE  DEFINITION  AND  SOURCES  OF  LAW— EFFECT 
AND  PUBLICATION  OF  THE  CODES,  AND  THE  EX- 
PRESS  REPEAL  OF  STATUTES. 

Title    I.  Definition  and  Sources  of  the  Law. 
II.  Effect  of  the  Codes. 
m.  Publication  of  the  Codes,  and  Statutes 

continued  in  force. 
IV.  Express  Repeal  of  Statutes. 


TITLE  I. 

DEFINITION  AND  SOURCES  OF  THE  LAW. 

Section  4466.  Definition  of  law. 

4467.  How  expressed. 

4468.  Common  law,  when  rule  of  decision. 

446)3.    Law  is  a  solemn  expression  of  the  will  of  Dofinition 
the  supreme  power  of  the  State. 

NoTK. — Bouvier,  in  his  Law  Dictionary,  says  of  law, 
that  **  in  its  mo«t  general  and  comprehensive  sense  it 
signifies  a  rule  of  action  ;  and  this  term  is  applied  in- 
discriminately to  all  kinds  of  action,  whether  animate 
or  inanimate,  rational  or  irrational.  1  Black.  Com.,  p. 
'88:  In  its  more  confined  sense  law  denotes  the  rule, 
not  of  actions  in  general  but  of  human  action  or  con- 
duct. The  Civil  Code  of  Louisiana,  Art.  1,  defines  law 
to  be  **a  solemn  ezprossion  of  the  legislative  will; 
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How 
expressed. 


Common 
law.  when 
rule  of 
docistoD. 


see  Tuoll.  Dr.  Civ.  Fr.,  Tit.  Prel.,  Sec.  1,  N.4;  1  Bouv. 
Inst.,  N.  1-3.  The  definition  of  the  text  is  more  in 
conformity  with  that  of  the  Louisiana  Code  than  any 
other.  It  is  intended  to  define  it  as  emanating  from 
the  supreme  power — which  is  the  will  of  the  people, 
the  source  of  all  political  power — as  expressed  through 
their  representatives,  the  legislative  department,  ap- 
proved by  the  executive^  and  construed  to  be  in  con- 
formity with  the  OoTistituticm  by  the  judicial  depart- 
me7it  of  the  Government.  It  would  not,  under  our 
Constitution  and  form  of  Government,  answer  the  pui^ 
pose  to  say  that  it  is  the  expression  of  the  legislative 
will;  for  that  will  is  controlled  to  a  certain  extent  by 
the  executive,  in  its  exercise  of  the  veto  power ;  and  in 
case  both  these  departments  concur  in  an  expression 
which  is  forbidden  by  the  Constitution  the  judicial  de- 
partment would  not  enforce  it.  Hence  the  definition  of 
the  text  is  the  more  truthful  and  better  expression. 
Besides,  the  Constitution  is  the  organic  law — the  com- 
pact entered  into  by  aU  the  people  to  bo  obedient  to 
such  laws  of  the  legislative  department  only  which 
conform  to'  its  provisions;  and  such  conformity  is  ab- 
solutely necessary  to  make  the  legislative  loMf  obliga- 
U>ry  and  of  binding  force. 

4467.  The  will  of  the  supreme  power  is  expressed: 

1.  By  the  Constitution; 

2.  By  statutes. 

« 

Note. — Subd,  1. — See  Constitution  thoroughly  anno- 
tated in  the  Appendix  to  the  Political  Code. 

8uhd,  2.— The  statutes  are  embodied  in  the  Codes 
and  in  the  public  and  private  Acts  of  the  Legislature. 

4468.  The  common  law  of  England,  so  far  as  it  is 
not  repugnant  to  or  inconsistent  with  the  Constitution 
of  the  United  States  or  the  Constitution  or  laws  of 
this  State,  is  the  rule  of  decision  in  all  the  Courts  of 
this  State. 

NoTK.— Act  of  April  13th,  1850;  Stats.  1850,  p.  219. 

Generally. — ^^All  statutes  mq  to  be  construed  with 
reference  to  the  provisions  of  the  common  law,  and 
provisions  in  derogation  of  the  common  law  are  held 
strictly."— Bouv.  Law  Diet.,  Vol.  1,  p.  338;  but  see 
Sec.  4,  ante,  and  referred  to,  post,  in  thb  note.  This 
section  is  substantially  the  same  as  that  adopted  by  the 
first  Legislature  of  the  State,  and  has  been  the  rule 
ever  since.    Its  adoption  subjected  the  Courts  of  the 
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state  to  the  observance  of  the  provisions  of  the  com- 
mon law  of  England  in  so  far  as  they  were  not  repug- 
nant to  the  Constitution  and  laws  pai*sed  in  conformity 
therewith.— Reed  vs.  Eldridge,  27  Cal.,  p.  346.  In 
Thompson  vs.  Monrow,  2  Cal.,  p.  100,  the  Supreme 
Court  say:  "According  to  the  well  settled  doctrine  of 
severalfOf  the  highest  Courts  of  other  States,  we  must 
judicially  presume  that  the  common  law  is  the  rule  of 
decision  in  the  other  States,  unless  the  contrary  is 
shown.  And  in  the  People  vs.  Craycroft,  id.,  p.  243, 
the  Court  say:  **  Where  a  light  is  given,  and  a  remedy 
provided  by  statute,  the  remedy  so  provided  must  bo 
pursued.  It  is  true,  if  the  right  existed  at  common 
law,  the  plaintiff  might  pursue  either  remedy,  the  stat- 
utory one  being  regarded  as  merely  cumulative." 
Affirmed  in  Ward  vs.  Severance,  7  id.,  p.  126;  and 
People  vs.  Poulterer,  16  id.,  p.  526.  It  was  in  People 
vs.  Folsom,  5  Cal.,  p.  373,  declared  that,  **  now  there 
iiS  no  common  law  of  the  United  States,  as  contradis- 
tinguished from  the  individual  States,  and  the  Courts 
of  the  United  States,  instead  of  administering  the  com- 
mon law,  or  any  particular  system,  conform  to  the  law 
of  the  States  where  they  are  situated.'*  The  common 
law  was  adopted  only  so  far  as  it  was  not  repugnant  to 
the  Constitution  and  statutes  of  the  State.  W^hen  the 
State  has  laws  on  the  sulject  of  ** fences,"  "roads," 
and  the  like,  the  common  law  rule  which  required 
owners  of  cattle  to  keep  them  confined  in  their  own 
inclosures  does  not  prevail. — Waters  vs.  Moss,  12  Cal., 
p.  538,  The  rule  of  the  common  law  that  statutes  in 
derogation  thereof  are  to  be  strictly  construed,  has  no 
application  to  this  Code. — See  Sec.  4,  ante,  and  note. 
In  Norris  vs.  Harris,  15  Cal.,  p.  252,  the  Court  said: 
"  There  is  no  doubt  that  the  common  law  is  the  basis  of 
the  laws  of  those  States  which  were  originally  colonies  of 
England,  or  carved  out  of  such  colonies, — Kent's  Com., 
Vol.  1,  p.  343.  In  all  those  States  thus  having  a  com- 
mon origin,  formed  from  colonics  which  constituted  a 
part  of  the  same  empire,  and  which  recognized  the 
common  law  as  the-  source  of  their  jurisprudence,  it 
must  be  presumed  that  such  common  law  exists.  It 
has  been  so  held  in  repeated  instances,  and  it  rests  upon 
parties  who  assert  a  different  **  rule  to  show  that  matter 
by  proof.-jSce  Inge  vs.  Murphy,  10  Ala.  (N.  S.),  p. 
895.  A  similar  presumption  must  prevail  as  to  the 
existence  of  the  common  law  in  those  States  which 
have  been  established  in  territory  acquired  since  the 
Revolution,  where  such  territory  was  not,  at  the  time 
of  its  acquisition,  occupied  by  an  organized  and  civilized 
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community,  when,-  in  fact,  the  population  of  the 
new  States,  upon  the  establishment  of  Government, 
was  formed  by  immigration  from  the  original  States. 
But  no  i>uch  presumption  can  apply  to  States  in  which 
a  Government  already  existed  at  the  time  of  their 
accession  to  the  country,  as  Florida,  Louisiana,  and 
Texas."  Unless  these  presumptions  are  destroyed  hy 
the  statute  establishing  rules  of  its  own,  they  exist.  In 
the  case  of  Yan  Maren  vs.  Johnson,  15  Cal.,  p.  312, 
the  Court  say  of  the  common  law:  "  That  law  consti- 
tutes the  basis  of  our  jurisprudence,  and  rights  and  Hh- 
bilittes  must  be  determined  in  accordance  with  lis 
principles,  except  so  far  as  they  are  modified  'by  the 
statute."  A  common  law  rule,  the  adoption  of  which 
the  English  Judges  had  fretiuent  occasion  to  regret, 
will  not  be  applied  to  a  case  arising  for  the  first  time  in 
this  State. — Johnson  vs.  Fall,  6  Cal.,  p.  359. 

Specially. — 1.  In  eqmti/,—SQe  "Willis  vs.  "Wozen- 
craft,  22  Cal.,  p.  614. 

2.  In  keepijig  cattle  within  close, — See  Waters  vs. 
Moss,  12  Cal.,  p.  535. 

8.  The  light  of  the  owner  to  the  possession  of  cord 
wood  cut  on  land  by  one  in  possession  without  title  or 
color  tliercof. — See  Kimball  vs.  Johns,  31  Cal.,  p.  154. 

4.  Jn  rights  to  water, —See  Hill  vs.  Smith,  27  Cal., 
p.  47«. 

6.  Construed, — The  common  law,  as  used  in  Act  of 
Congress  carrying  out  the  treaty  with  China,  is  ex- 
plained in  Forbes  vs.  Scannell,  13  Cal.,  p.  242. 

6.  In  trade  marks, — See  Falkinburg  vs.  Lucy,  34 
Cal.,  p.  52. 

7.  In  criminal  pleadings, — See  People  vs.  Dick,  37 
Cal.,  p.- 277. 

8.  In  guardia7iship,Soe  Lord  vs.  Hough,  37  Cal., 
p.  659. 


TITLE   II. 

EFFECT  OF  THE   CODES. 

Section  4478.  Construction  of  the  Codes  with  relation  to  the  laws 

passed  at  the  present  session. 

4479.  Laws  passed  at  present  session  prevail. 

4480.  Construction  of  Codes  with  relation  to  each  other, 

4481.  Conflicts  between  Titles,  which  to  prevail. 

4482.  Conflicts  between  Chapters,  which  to  prevail. 
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SECTl02r  448S.  Conflicts  between  Articles,  wfaich  to  prevail. 

4484.  Conflicting  sections  of  the  same  Title,  which  to  pre- 
vail. 

4478.    With  relation  to  the  laws  passed  at  the  Constroc- 

*  tion  of  tho 

present  session  of  the   Legislature,  The    Political  Jiudont? 
CoDB,  Civil   Code,  Code  of   Civil   Procedure,  and  pl^^idat 
Penal  Code,  must  be  construed  as  though  each  had  S«8iorL'*° 
been  passed  on  the  first  day  of  the  present  session. 

Note.— But  Sec.  4330  of  the  Political  Code  is  con- 
strued as  having  been  passed  on  the  last  day  of  the 
session. — See  Stats.  1871-2,  p.  653,  cited  in  note  to  said 
section.  See  "  Enactment  of  Statutes,'*  Sees.  309-313, 
and  notes,  Political  Code.  *' Promulgation  of  Stat- 
utes."—Id.,  Sec.  318.  "  Operation  of  Statutes."— Id., 
Sees.  323-330.  The  following  decisions  may  be  con- 
sulted on  the  subject  of  the  construction  of  statutes 
generally: 

1.  OJJUeera*  t^rms  and  election, — See  People  vs. 
Brenham,  3  Cal.,  p.  477. 

2.  Prospective  and  retro^ective. — See  Thome  et  al. 
vs.  San  Prancisco,  4  id.,  p.  127. 

3.  Consonant  mth  ¥edersL\  Constitution. — People  vs. 
Coleman  et  al.,  4  Cal.,  p.  46,  on  power  of  taxation  ; 
but  in  People  vs.  HcCreary,  34  id.,  p.  432,  overruled 
as  to  property  exempt  from  taxation.  Directory  as  to 
time. — Wood  vs.  Forbes,  5  Cal.,  p.  62. 

4.  Divesting  rights  to  realty  and  rents  thereof.— 
Billings  vs.  Hall,  7  Cal,,  p.  1. 

6.  Construing  tax  toirs.— Scofleld  vs.  White,  7  id., 
p.  400. 

6.  Applicable  to  equity  and  not  law  actions. — An- 
drews vs.  Mok.  Hill  Co.,  7  id.,  p.  330. 

7.  Saving  clause. — People  vs.  Gill,  7  id.,  p.  356. 

8.  Impairing  rights  of  third  parties. — See  People 
vs.  Williams,  8  Cal.,  p.  97. 

9.  Summary  proceedings, — Wilson  vs.  Broder,  10 
Cal.,  p.  486. 

10.  Judgment  against  spedflc  property. — Farmer 
vs.  Bogers,  10  Cal.,  p.  335. 

11.  Advance  election — vacancy, — ^People  vs.  Weller, 
11  Cal.,  p.  77. 

12.  Submitting  act  to  vote  of  the  people. — See  Blan- 
ding  vs.  Burr,  13  Cal.,  p.  343. 

13.  Decisions  relate  to  the  laws  in  existence  at  the 
date  of  the  Act  under  consideration. — State  vs.  Mc 
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Glynn,  20  Cal.,  p.  233 ;  Beddington  vs.  Waldron,  22  id., 
p.  185. 

14.  An  Act  referring  to  another,  and  making  it  the 
law  for  its  purposes,  perpetuates  the  latter  Act  for  the 
purposes  designated^  notwithstanding  its  repeal,  for  all 
others. — Spring  Valley  W.  Co.  vs.  San  Francisco,  22 
Cal.,  p.  434. 

16.  Legalizing  assessments, — People  vs.  Todd,  23 
Cal.,  p.  181. 

16.  Joint  and  several  liability. — Irvine  vs.  McKeon, 
23  Cal.,  p.  472. 

17.  When  law  goes  into  ^ect. — Keddington  vs. 
Waldron,  22  Cal.,  p.  185. 

18.  Exception  proves  the  rule,— Verry  vs.  Ames,  26 
Cal.,  p.  372. 

19.  **  Representative,'^^  used  in  probate  matters,  con- 
strued.— Davis  vs.  Davis,  26  Cal.,  p.  23. 

20.  Retroactive. — Gates  vs.  Salmon,  28  Cal.,  p.  320. 

21.  A  father  legitimizing  his  child  must  do  so  as 
the  statute  provides. — Pina  vs.  Peck,  31  Cal.,  p.  359. 

22.  Intention  to  prevail. — Tynan  vs.  Walker,  35 
Cal.,  p.  634. 

23.  Which  of  two  cognate  laws  to  prevail. — Estate  of 
Wixom,  36  Cal.,  p.  320. 

24.  Every  part  to  have  effect  if  possible. — Gates  vs. 
Salmon,  35  id.,  p.  516. 

25.  Every  part  to  be  considered. — People  vs.  Super- 
visors of  San  Francisco,  36  Cal.,  p.  595. 

26.  When  mandatory.  —  People  vs.  Supervisors  of 
San  Francisco,  36  id.,  p.  596. 

27.  A  statute  repealed,  as  to  a  certain  county,  is  not 
revived  for  that  county  by  an  amendatory  Act. — Peo- 
ple vs.  Tyler,  36  Cal.,  p.  522;  see,  also,  People  vs. 
Gerke,  27  Cal.,  p.  228. 

28.  titmctly  construed  in  certain  case. — Eustace  vs. 
Jahns,  38  Cal.,  p.  76. 

29.  In  the  absence  of  spedaX  provisions  what^«9i€rcU 
provisions  apply. — People  vs.  Ross,  38  Cal.,  p.  76. 

.30.  Lands,  entry  of,  for  purpose  of  purchase. — ^Dur- 
fee  vs.  Plaisted,  28  Cal.,  p.  80;  Bush  vs.  Casey,  39 
Cal.,  p.  339. 

31.  Unlawful  detainer  Act  construed. — Norblettvs. 
Farwell,  28  Cal.,  p.  155. 

32.  Validating  sales.— W\\b  vs.  Eastman,  88  Cal., 
p.  195. 

33.  Part  repealed  and  part  in  force. — Attorney  Gen- 
eral vs.  State  Board  of  Judges,  38  Cal.,  p.  391. 

34.  Mismanagement  by  trustees  of  corporations. — 
Martin  vs.  Zellerbach,  38  Cal.,  p.  300. 
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85.  Fieople  may  appeal  in  criminal  cases  only,  where 
error  occurs  before  jeopardy  attaches. —  People  vs. 
Webb,  38  Cal.,  p.  467. 

86.  Hours  of  labor  in  municipal  contracts. — Drew 
vs.  Smith,  38  ChL,  p.  825., 

87.  Probate  Judges^  powers  at  chambers. — Warden 
vs.  Elkins,  38  Cal.,  p.  439.  • 

88.  Herding  «A€Cp.— Common  law  never  was  appli- 
cable.— ^Loji^an  vs.  Gidney,  38  Cal.,  p.  579. 

39.  AWnony, — Statutory  provision  for  does  not 
prohibit  other.— Galland  vs.  Galland,  38  Cal.,  p.  265. 

40.  Cities  and  toM>«^.— Lands  for,  under  Act  of  Con- 
gress.— Jones  vs.  Petaluma,  38  Cal.,  p.  397;  Alemany 
vs.  id.;  id.,  p.  553. 

41.  Repeal  of  statute^  express  and  by  implication. — 
Christy  vs.  Board  Sups.  Sac.  Co.,  39  Cal.,  p.  3;  Ex 
Parte  Smith,  40  Cal.,  p.  419. 

42.  Motive  of  Legislature* — Cannot  be  inquired  into. 
Harpending  vs.  Haight,  39  Cal.,  p.  189. 

43.  Retrospective,  —  Bensley  vs.  Ellis,  39  Cal.,  p. 
808. 

44.  Rejection  of  claim  to  land  restores  it  to  public 
domain,  and  is  subject  to  location. — Rush  vs.  Casey, 
89  Cal.,  p.  839;  McGary  vs.  Hastings,  id.,  p.  860. 

45.  Effect  of  legislation  on  offices. — front  vs.  Gar- 
diner, 39  Cal.,  p.  386.    See  **  Office,"  Pol.  Code. 

46.  Tenancy  in  common,  created  by  Act. — Frisbie  vs. 
Marques,  39  Cal.,  p.  451. 

47.  Divesting  one  of  prop^ty, — The  statute  author- 
izing it  to  be  strictly  pursued. — Trumpler  vs.  Bemerley, 
89  Cal.,  p.  490. 

48.  Bayikimptcy. — Judgment,  how  affected  by . — ^Mer- 
ritt  vs.  Glidden,  39  Cal.,  p.  559. 

49.  Judgment  in  tax' suit,  how  construed. — ^Eitel  vs. 
Poole,  39  Cal.,  p.  439. 

50.  Service  of  suminons,  what  sufficient  in  tax  suit. — 
People  vs.  Fox,  39  Cal.,  p.  621. 

51.  Statute  not  suspeyided,  instance  of. — People  vs. 
Fox,  last  supra. 

52.  I^)ssessory  Act  of  this  State  construed. — Wolfe- 
kill  vs.  Malajourich,  39  Cal.,  p.  276. 

53.  Amendment, — Code  Sec.  473  (§  68)  construed. — 
Bensley  vs.  Ellis,  39  Cal.,  p.  309. 

54.  Grand  larceny,  specific  property  may  consti- 
tute.—People  vs.  Townsley,  39  Cal.,  p.  405. 

55.  *'  Cliildren,'**  word  construed  not  to  include  grand- 
children.—Estate  of  William  Curry,  39  Cal.,  p.  592. 
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56.  Oounty  Courts  fuive  common  law  jurisdiction 
within  the  meaninjp:  of  the  naturalization  laws. — Estate 
of  M.  Conner,  29  CaK,  p.  98. 

57.  "  Jtay7/ie;ite  "  and  **C7-edtY5**  in  mechanics*  liens. 
Preston  vs.  Sonora  Lodge,  39  Cal.,  p.  116. 

58.  Funding  Acts, — Soher  vs.  Supervisors  of  Cala- 
.     veras  County,  39  Cal.,  p.  134;   Rose  vs.  Estudillo,  39 

Cal.,  p.  270. 
69,  Practice  Act  constrkied  to  he  entirely  remedial. 
*       Hastings  vs.  Cunningham,  39  Cal.,  p.  137. 

60.  Legislature  may  authorize  sale  of  property  in 
certain  cases. — Estate  of  Den,  39  Cal.,  p.  70. 

61.  State  land  law, — Stuart  vs.  Haight,  39  Cal.,  p. 
87;  Eckhart  vs.  Camphell,  39  id.,  p.  256. 

62.  LandSy  possession  adverse^—Figg  vs.  Mayo,  39 
Cal.,  p.  262.  School  lands. — Chapman  vs.  Tuckman, 
39  id.,  p.  674.  Salt  marsh  and  tide.— People  vs.  Wash- 
ington, 40  Cal.,  p.  173. 

63.  United  States  revenue  stamps, — Du%  vs.  Hob- 
son,  40  Cal.,  p.  240. 

64.  The  words  ''^ shall  go"  mean  shall  vesty  when. — 
Broad  vs.  Broad,  40  Cal.,  p.  493. 

65.  Survivorship,  an  essential  element  of  tenure, 
may  not  he  taken  Away  hy  statute.  —  Greer  vs. 
Blanchar,  40  Cal.,  p.  194. 

66.  Description^  matter  of. — Hughes  vs.  Reis,  40 

Cal.  p.  155. 

« 

Laws'  4479.     If  the  provisionB  of  any  kiw  passed  at  the 

passed  at  »/  r 

present       present  session  of  the  Legislature  contravene  or  are 

session  ^  o 

prevail.       inconsistent  with  the  provisions  of  either  of  the  four 
Ctodes,  the  provisions  of  such  law  must  prevail. 

Note. — This  section  is  hut  another  form  of  stating 
the  proposition  contained  in  the  proceding  one.  It  is 
placed  here  not  hecauso  it  is  necessary,  but  to  convey 
to  the  layman  the  idea  that  the  preceding  section  con- 
veys to  the  professional  reader.  1.  Which  statute  eon- 
troZ^.— See  Estate  of  Wixom,  35  Cal.,  p.  320;  Gates 
vs.  Salmon,  id.,  p.  516.  2.  Legislative  intetU.—See 
Tynan  vs.  Walker,  id.,  p.  634.  3.  When  an  Ad  is 
partially  repealed  as  to  a  particular  locality,  a  subse- 
quent amendment  of  the  Act  does  not  revive  it  as  to 
that  locality. — People  vs.  T?yler,  36  Cal.,  p.  522.    See 

notes  to  the  succeeding  sections. 
Constmo- 

oSde^^rith       4480.     With  relation  to  each  other,  the  provisions 
each^other.  of  the  four  Codes  must  be  construed  (except  as  in  the 
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next  two  sections  provided)  as  though  all  of  such  Codes 
had  been  passed  at  the  same  moment  of  time  and     • 
were  parts  of  the  same  statute. 

Note.— In  People  vs.  Jackson,  30  Cal.,  p.  429,  the 
Court  say:  **Both  Acts  were  passed  upon  the  same 
day  and  relate  to  the  same  subject  matter.  They  are, 
therefore,  according  to  a  well  settled  rule  of  interpre- 
tation to  be  read  together  as  if  parts  of  th^same  Act." 
And  in  People  vs.  Wells,  11  id.,  p.  338,  the  Court  say: 
*'  It  is  a  well  settled  rule  of  construction  that  statutes 
upon  the  same  subject  matter  must  be  construed  to- 
gether, and  that  a  general  provision  must  be  controlled 
by  one  that  is  special. "—Smithes  Com.,  Sec.  639;  Peo- 
ple vs.  Phoenix,  6  Cal.,  p.  92;  Lucas,  Turner  &  Co.  vs. 
Payne  &  Dewey,  7  Cal.,  p.  96.  See,  also,  Sec.  18,  ante, 
and  note,  as  to  construction  of  the  Code  with  regard  to 
continuing  provisions.  Statutes  passed  at  different 
times,  but  on  the  same  subject  matter,  must  be  read 
together  and  construed  as  one  Act,  as  is  provided  in 
Sec.  18,  ante.  **It  is  a  familiar  rule  in  construing 
statutes,  that  where  there  are  two  laws  upon  the  same 
subject,  they  must  be  so  construed  as  to  maintain  both, 
if  it  can  be  done  without  destroying  the  evident  intent 
and  meaning  of  the  latter  Act.^' 

4481.     If  the  provisions  of  any  Title  conflict  with  Conflicts 

^  *'  between 

or  contravene  the  provisions  of  another  Title,  the  pro-  ^^^J'to 
visions  of  each  Title  must  prevail  as  to  all  matters  p^^®^^^ 
and  questions  arising  out  of  the][8ubject  matter  of  such 
Title. 

Note. — This  section  is  the  rule  adopted,  op  rather 
invoked,  in  People  vs.  Wells,  11  Cal.,  p.  338,  and  it 
and  the  three  succeeding  sections,  by  more  particu- 
larly defining  the  subject  matter  to  be  controlled  by 
the  Section,  Article,  Chapter,  or  Title,  though  it  does 
not  abrogate  the  rule  laid  down  in  Taylor  vs.  Palmer, 
31  Cal.,  p.  344,  that  sections  of  law  relating  to  the  same 
subject  matter  are  to  be  read  together,  in  order  to  ascer- 
tain the  intention  of  the  Legislature,  provides  a  rule  for 
deciding  anyjqucstion  as  to  which  of  two  such  Sections, 
Articles,  Chapters,  or  Titles  control.  Here  may  be 
referred  to,  on  proximate  subjects  of  construction,  the 
cases  of  San  Francisco  vs.  Kelsey,  5  Cal.,  p.  518;  French 
'  vs.  Teschemacher,  24  Cal.,  p.  518;  People  vs.  Frisbie,  26 
Cal.,  p.  135,  going  generally  to  favor  that  construction 
which  makes  the  law  consistent  and  of  vitality,  and  dis- 
couraging a  construction  which  makes  it  obnoxious  to 
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CoDfliots 
between 
Ohapten, 
which  to 
prevail. 


ConflletB 
between 
Articles, 
which  to 
prevail. 


Conflietinc 
■eetiona  of 
the  same 
Title, 
which  to 
prevaiL 


the  Constitution.  The  true  interpretation  of  a  section, 
when  there  is  ambiguity,  is  to  read  it  with  the  context 
on  the  same  general  subject,  making  them  consistent 
(People  vs.  White,  34  Cat.,  p.  183);  and  when  rights 
have  been  acquired  under  one  interpretation  of  a  stat- 
ute Courts  will  go  far  to  sustain  such  construction. — ^In 
Re  Warfield,  22  Cal.,  p.  51. 

4482r  If  the  provisions  of  any  Chapter  conflict 
with  or  contravene  the  provisions  of  another  Chapter 
of  the  same  Title,  the  provisions  of  each  Chapter  must 
prevail  as  to  all  matters  and  questions  arising  out  of 
the  subject  matter  of  such  Chapter. 

NoTB. — See  notes  to  preceding  section,  and  Sec.  4484, 
post. 

4483.  K  the  provisions  of  any  Article  conflict  with 
or  contravene  the  provisions  of  another  Article  of  the 
same  Chapter,  the  provisions  of  each  Article  must 
prevail  as  to  all  matters  and  questions  arising  out  of 
the  subject  matter  of  such  Article. 

Note.— See  notes  to  Sec.  4481,  ante,  and  4484,  post, 
and  cases  there  cited. 

4484.  If  conflicting  provisions  are  found  in  differ- 
ent sections  of  the  same  Chapter  or  Article,  the  pro- 
visions of  the  sections  last  in  numerical  order  must 
prevail,  unless  such  construction  is  inconsistent  with 
the  meaning  of  such  Chapter  or  Article. 

Note. — This  and  the  three  preceding  sections,  as 
rules  of  construction,  are  sufficiently  explicit  in  them- 
selves, and  accord  with  the  common  law  rules  of  con- 
struction, as  indicated  in  the  cases  and  points  herein- 
after enumerated.  See,  also,  notes  to  Sees.  4468,  4478, 
4479,  and  4480.  The  obvious  intention  of  these  sections, 
establishing  rules  of  construction,  cannot  be  mistaken; 
and  as  authority  for  them,  the  case  of  Sacramento  City, 
etc.,  vs.  Bird,  15  Cal.,  p.  294,  will  be  readily  recognized. 
They  were  adopted  to  harmonize  the  Codes  and  all  parts 
of  them,  and  to  give  some  effect  to  their  every  pro- 
vision, which  has  long  been  held  to  be  the  true  rule; 
and  the  Courts  will  not  reject  any  provision  unless 
clearly  repugnant  under  these  rules.  In  support  of  this 
position,  these  cases  below  are  referred  to:    Chever  vs. 
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Hays,  8  Cal.,  p.  471.  A  statute  must  be  bo  construed 
as  to  comport  with  common  sense  and  the  known  and 
recognized  principles  of  justice. — Bumham  vs.  Hays,  8 
Cal.,  p.  115;  People  vs.  Waterman,  81  Cal.,  p.  412; 
Korth  B.  &  M.  B.  B.  Co.'s  Appeal,  32  id.,  p.  499;  Burr 
Ts.  Dana,  22  id.,  p.  11;  Souter  vs.  The  Sea  Witch,  31 
id.,  p.  162;  San  Francisco  vs.  Kelsey,  5  id.,  p.  169; 
Smith  vs.  Bandall,  6  Cal.,  p.  47;  Seabury  vs.  Arthur, 
28  id.,  p.  142.  The  Legislature  alone  considers  the 
policy  of  a  statute. — Billings  vs.  Hall,  7*Cal.,  p.  1. 
An  important  and  necessary  rule  is  laid  down  in  Ex 
Parte  Ellis  on  habeas  corpus  in  11  Cal.,  p.  222,  in  these 
words:  **  As  it  is  the  duty  of  Courts  to  execute  all  laws 
according  to  their  true  intent  and  meaning,  that  intent, 
when  collected  from  the  whole  and  every  part  of  the 
statute  taken  together,  must  prevail  even  over  the  lit' 
eral  sense  of  the  terms^  and  control  the  strict  letter  of 
the  lawy  where  the  letter  would  lead  to  possible  injus- 
tice, contradiction,  and  absurdity.''  And  it  was  to  aid 
the  Courts  in  arriving  at  certainty  in  harmonizing  any 
real  or  apparent  contradictions  and  conflicts  that  the 
rules  of  the  text  were  adopted.  Legislative  debates 
would  afford  but  littler  light  on  the  intention  of  an  Act, 
and  are  not  to  be  relied  on  or  resorted  to  in  construing 
it.  The  language  of  the  Act  itself  is  alone  considered. 
McGarrahan  vs.  Maxwell,  28  Cal.,  p.  75;  Leose  vs. 
Clark,  20  CaK,  p.  387.  The  language  of  Judge  Field, 
employed  in  the  case  of  Ellis,  supra,  is  repeated  in 
Knowles  vs.  Yeates,  31  Cal.,  p.  87,  quoting  1  Kent's 
Com.,  p.  461.  On  the  subject  of  statutes  in  derogation 
of  the  common  law,  in  view  of  Sec.  18,  ante,  we  deem 
it  unnecessary  to  do  more  than  to  refer  to  Hotaling  vs. 
Cronise,  2  Cal.,  p.  60;  People  vs.  Buster,  11  Cal.,  p. 
215;  Turner  vs.  Tuolumne  County  W.  Co.,  25  Cal.,  p. 
397.  Whether  mandatory  or  not  is  dependent  some- 
what on  the  purpose  the  law  was  intended  to  subserve. 
Cal.  Co.  vs.  Brockway,  30  Cal.,  p.  325.  When  an  evi- 
dently wrong  reference  is  given  by  number  the  correct 
one  will  be  held  to  be  referred  to. — People  vs.  King,  28 
Cal.,  p.  266. 

The  construction  of  statutes  by  the  Court  is  controlled 
by  this  Code  in  the  following:  **  Sec.  1858.  In  the  con- 
struction of  a  statute  or  instrument  the  office  of  tho 
Judge  is  simply  to  ascertain  and  declare  what  is  in 
terms  or  in  substance  contained  therein,  not  to  insert 
what  has  been  omitted,  or  to  omit  what  has  been 
inserted;  and  where  there  are  several  provisions  or 
particulars,  such  a  construction  is,  if  possible,  to  \e 
adopted  as  will  give  effect  to  all."    **  Sec.  1859.    In  the 
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construction  of  a  statute,  the  intention  of  the  Les:isla- 
ture,  and  in  the  construction  of  the  instrument,  the 
intention  of  the  parties  is  to  be  pursued,  if  possible; 
and  when  a  general  and  particular  provision  are  incon- 
sistent, the  latter  is  paramount  to  the  former.  So  a 
particular  intent  will  control  a  general  one  that  is 
inconsistent  with  it.''  "Sec.  1866.  When  a  statute  or 
instrument  is  equally  susceptible  of  two  interpretations, 
one  in  favor  of  natural  right  and  the  other  against  it, 
the  former  is  to  be  adopted."  The  law  does  not  favor 
a  repeal  by  implication,  and  unless  the  former  Act  be 
referred  to,  or  is  clearly  repugnant  to  the  provisions  of 
the  latter,  both  must  stand. — ^Merrill  vs.  Gorham,  6 
Cal.,  p.  42.  This  case  is  sustained  in  McMinn  vs. 
Bliss,  p.  122,  and  People  vs.  Broadway  Wharf  Co.,  p- 
33,  both  in  31  Cal.  What  is  said  with  regard  to  the 
Titles  in  note  to  Sec.  4481,  is  equally  true  with  regard 
to  the  Chapters,  Articles,  and  Sections  of  the  Codes, 
and  the  cases  there  cited  are  also  equally  applicable. 
It  was  held  in  Perkins  vs.  Thomburgh,  10  Cal.,  p.  191, 
that "  when  a  statute  assumes  to  specify  the  effects  of  a 
certain  provision,  we  must  presume  that  all  the  effects 
intended  by  the  law-maker  are  stated." — Citing  Lee 
vs.  Evans,  8  Cal.,  p.  424;  Bird  vs.  Dennison,  7  Cal.,  p. 
307;  Meloney  vs.  Whitman,  10  Cal.,  p.  38.  And  here 
in  the  text  we  have  the  effect  of  the  Codes.  Sections 
are  not  to  be  too  readily  held  to  be  in  conflict,  but  they 
should  be  carefully  read  with  the  others  of  the  same 
Article,  and  as  is  declared  in  several  decisions  supra, 
and  again  in  Cullerton  vs.  Mead,  22  Cal.,  p.  95,  should 
be  so  construed  as  to  comport  with  common  sense  and 
the  dictates  oi  justice. 


TITLE   III. 

PUBLICATION  OF  THE  CODES. 
Section  4494.  Codes  not  published  as  part  of  the  statutes. 

CJodM  not         4494.    The  Codes  passed  at  this  session  of  the  Legi&- 
as  part  of     lature  must  not  be  published  as  part  of  the  statutes 

the  statutes  .  *  ^ 

passed  at  this  session,  but  provision  must  be  made  by 
law  for  their  publication. 

Note. — Provision  for  the  publication  of  the  Codes 
was  made  by  Act  of  March  22, 1872,  pp.  481-484,  Stats. 
1872. 
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TITLE   IV. 

EXPRESS  REPEAL  OP  STATUTES. 

■ 

Section  4504.  Repeal  of  repealed  statutes  not  to  imply  that  they  were 

iu  force. 
4505.  Express  repeal  of  statutes  to  be  provided  for.« 

4604,    The  repeal  of  any  statute  or  part  of  a  statute  Repeal  of 

repealed 

heretofore  repealed  must  not  be  construed  as  a  decla-  Btetutes  not 

^  to  imply 

ration,  express  or  by  implication,  that  such  statute  or  J^^re  m 
part  of  a  statute  has  been  in  force  at  any  time  subse-  ^^'°®' 
quent  to  such  first  repeal. 

Note.— See  notes  to  the  sections  of  Title  II,  pre- 
ceding. 

4505.    The  express  repeal  of  statutes  will  be  pro-  Express 
vided  for  by  a  separate  statute,  and  such  statute,  after  statutes  to 
its  passage,  must  be  construed  in  the  same  manner,  ^^^' 
and  must  have  like  effect  as  if*  it  were  part  of  this 
Code. 

NoTK.-^ee  note  to  this  section  in  Appendix  to  Vol. 
II,  Civil  Code,  annotated,  p.  590. 
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NOTE. 


There  is  an  error  in  the  printing  of  Section  538  of  this  Code,  which. 
e.?capcd  the  proof  reader;  the  word  "  and,**  between  the  words  "real** 
and  ** personal,"  in  the  last  line  of  Subd.  1,  should  be  ''or.'*  Such 
was  the  copy  for  the  original  print. 


GtizoDflhip 
of  children 
of  oitizens 
bom 
abroad. 


The  following  Act  of  Congress,  which,  though  not  strictly  speakingr 
on  the  subject  of  NaiuralizcUion  but  on  Citizenship,  ought  probably 
to  have  found  a  place  in  the  Appendix  of  the  Political  Code,  but  was 
overlooked  at  the  time,  and  has  been  placed  in  the  Political  Code  in  a 
slip,  and  is  here  copied: 

An  Act  to  secure  the  right  of  citizenship  to  children  of  citizens 
of  the  United  States  bom  out  of  the  limits  thereof. 

[Approved  February  10, 1855.] 

Be  it  enacted  by  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America  in  Congress  assembled,  That 
persons  heretofore  bom,  or  hereafter  to  be  born,  out  of 
the  limits  and  jurisdiction  of  the  United  States,  whose 
fathers  were  or  shall  be  at  the  time  of  their  birth  citi- 
zens of  the  United  States,  shall  be  deemed  and  consid- 
ered and  are  hereby  declared  to  be  citizens  of  the  United 
States  ;  provided,  however,  that  the  rights  of  citizenship 
shall  not  descend  to  persons  whose  fathers  never  resided 
in  the  United  States. 


Citizenship       Seo.  2.    And  be  it  further  enacted^  That  any  woman  who 

of  married 

might  lawfully  be  naturalized  under  the  existing  laws, 
married,  or  who  shall  be  married  to  a  citizen  of  the 
United  States,  shall  bo  deemed  and  taken  to  be  a  citizen. 


women. 


These  are  the  only  errors  or  omissions  in  the  text  of  the  Codes 
which  developed  themselves  up  to  the  time  of  the  Code  of  Civil  Pro- 
cedure going  to  press.  There  may  be  some  others,  but  they  will  be 
found  to  be  merely  clerical,  or  mistakes  of  the  "  printer,"  which  were 

overlooked  by  the  proof  reader. 

COMMISSIONERS. 
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The  references  are  to  the  sections. 

A 

ABATEMENT  AND  REVIVOR-  ■  Section. 

action  shall  not  ahate  hy  death  or  other  disability 385 

action  shall  nQ|;  abate  by  transfer  of  interest  therein '. 385 

action  may  be  continued  by  or  against  representatives,  when 385 

action  in  the  name  of  the  original  party,  when 885 

transferee  may  be  substituted  in,  when 885 

of  nuisance  or  waste 781 

ib 732 

of  interest  in  foreclosure  suit 728 

ABBREVIATIONS— 

may  be  used  in  written  proceedings 186 

ABSENCE— 

of  Judge,  Court  to  be  adjourned 130 

of  Judge,  term  saved,  how 140 

of  defendants,  attorney  to  appear 413 

waives  a  jury,  when 631 

of  testimony,  when  trial  to  be  postponed 595 

of  evidence,  cause  for  continuance 595 

of  witness  out  of  State,  deposition  taken,  when 2020 

ABSENTEE— 

attorney  may  appear  for,  appointment  by  the  Court 413 

in  Probate  proceedings,  attorney  to  be  appointed  for 1718 

See  NoN-RKSiDSNT. 

ABSTRACT— 

how  made  and  be  verified 800 

of  title  in  action  for  partition  when  cost  of,  allowed 799 

ABSCONBING- 

arrest  of  debtor  when  there  is  danger  of  his 715 

ACCIDEKT— 

grounds  for  new  trial,  when 657 
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ACCOUNT—  Section. 

items  of,  need  not  be  pleaded,  but  may  be  demanded 454 

stated  in  pleadings,  how 454 

copy  of,  may  be  demanded 454 

a  further,  may  be  ordered,  when 454 

reference  of,  after  judgment  by  default,  when 583 

to  be  rendered  by  surviving  partner 1585 

Public  Administrator  required  to,  how,  and  when 1789 

Court  may  order  administrator  to 17S5 

allowance  of,  of  joint  guardian? 1775 

to  be  rendered  by,  persons  trusted  with  estate HOI 

by  special  administrator,  to  be  rendered 1417 

ACCOUNTING— 

action  for,  rent  pending  redemption 707 

See  Administrators  and  Executors. 

ACCUSATION- 

verification  of 201 

citation  to,  answer  to,  when 292 

appearance  to  answer 293 

how  answered 294 

demurrer  to % 295 

answer  forthwith  to,  when 296 

trial  of. 297 

reference  of. 296 

judgment  on 299 

ACT— See  Code  of  Civil  Procedttre. 

ACTS- 

foreign  executive,  as  evidence 1918 

municipal  corporation,  as  evidence 1918 

of  party,  when  evidence 1870 

A.  D.—  , 

defined,  Subd.  6 17 

ACTIONS- 

not  affected  by  this  Code,  except 8 

judicial  remedies  for 20 

defined 22 

division  of 4. 24 

by  whom  prosecuted 9. 30 

only  one  form  of 807 

parties  to,*  how  designated 308 

commencement  of. 812 

when  cannot  be  brought  by  the  people 315 

when  cannot  be  brought  by  grantee  from  State < 316 

when  actions  by  people  or  grantees,  to  be  brought  in  five  years S17 

seizing  within  five  years,  when  necessary  for  real  property 818 

seizing  when  necessary  in,  or  defense  rising  out  of  it 319 

against  husband  and  wife,  wife  may  defend  alone,  when .' 871 


/ 
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ACTIONS—   (Contiymed,)  Section. 

against  steamers,  vessels,  and  boats 818 

aj!^ainst  bail  on  arrest,  when 400 

against  two  or  more  defendants 414 

against  joint  debtors : 689 

for  official  acts  against  Sheriff. 1055 

to  be  in  name  of  party  in  interest 867 

by  an  assignee 868 

when  married  woman  is  party,  by  and  against 370 

by  guardian  for  death  of  ward 376 

by  guardian  for  seduction  of  ward 376 

by  guardian  for  injury  to  ward 376 

for  her  own  seduction,  unmarried  female  may  bring 374 

what,  are  to  be  commenced  within  five  years 336 

what,  are  to  be  commenced  within  four  years 337 

what,  are  to  be  commenced  within  three  years ...» 338 

what,  are  to  be  commenced  within  two  years 339 

what,  are  to  be  commenced  within  •ne  year 340 

what,  are  to  be  commenced  within  six  months 341 

ib 842 

for  relief,  when  to  be  commenced 343 

for  balance  of  mutual  accounts 344 

by  the  peoJ)le,  subject  to  same  limitations  as  by  private  persons 846 

when  deemed  commenced 350 

exception,  where  defendant  is  out  of  State 851 

boats  and  steamers,  against  lie  for  what 813 

exception  as  to  persons  under  disabilities 352 

seizin  within  five  years,  when  necessary 818 

ib 819 

seizin  within  two  years,  when  necessary 320 

ib 821 

provisions  where  person  entitled  dies  before  limitation  expires 853 

provisions  where  judgment  on,  has  been  reversed 355 

provisions  where  staid  by  injunction 356 

disability  must  exist  when  right  of,  accrued 857 

limitation  against  director,  etc.,  of  corporations 859 

existing  cause  of,  not  affected 862 

includes  a  special  proceeding 868 

by  father  or  mother  for  injury  of  child 876 

by  father  or  mother  for  death  of  child 876 

by  fkther  for  seduction  of  daughter 375 

by  mother  for  seduction  of  daughter,  when 875 

by  representatives  for  death  of  person  by  wrongful  act 877 

by  tenants  in  common,  joint,  and  coparceners 382 

when,  an^  when  not  to  abate 885 

place  of  trial  of  certain 392 

are  of  two  kinds 24 

to  be  tried  where  subject,  or  some  portion  of,  is  situate 392 

to  be  tried  where  cause  of*  arose 898 
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ACTIONS—   (Continued.)  Section. 

against  counties,  whore  tried  394 

to  be  tried  where  parties  reside ».-..  3^5 

may  be  tried  in  any  county,  unless  defendant  demands  trial  in  proper  396 

place  of  trial  of,  may  be  chanji^ed  in  certain  cases 3^ 

papers  in,  to  be  transferred  on  transfer  of. 399 

questions  of  fact,  when  in  issue  may  be  tried  in 309 

order  for  trial,  how  made 309 

how  commenced 405 

pending  of. 409 

by  recovery  of  real  property 455 

ib 740 

for  partition  of  real  property 752 

ib 797 

to  quiet  title 738 

not  to  be  prejudiced  by  alienation 747 

for  nuisance 731 

for  waste ^ 732 

for  trespass 733 

against  persons  severally  liable  on  promissory  notes,  etc 383 

to  foreclose  mortgage 728 

for  libel  and  slander 460 

by  usurpation  of  office 803 

for  damages  against  non-attending  witness 992 

for  delivery  of  personal  property 509 

on  written  instrument 447 

against  joint  debtors 969 

title  of,  to  be  named  in  complaint 426 

what  causes  of,  may  be  joined 427 

when  may  be  dismissed,  or  nonsuit  entered 581 

concerning  mining  claims  governed  by  lex  loci 748 

defaulting  witness,  for  damages  against 1992 

by  State '. 446 

by  State,  or  officer  thereof. 446 

for  separate  liens  may  be  joined 1196 

deposition  in,  when  witness  out  of  State 2020 

deposition  in,  when  witness  resident  of  State 2021 

for  condemnation  of  land 1243 

complaint  in,  contains  what 1244 

against  defaulting  witnese,  damages  for 1992 

to  determine  adverse  claims,  by  sureties 1050 

guardian  must  bring,  for  recovery  of  ward's  property 1769 

purchaser  at  Sheriff's  sale,  after  eviction,  may  bring 708 

when  not  to  abate  by  death  or  other  disability 885 

when  several  are  united,  costs  of  one  allowed  only...? 1023 

costs  allowed  when,  of  course 1622 

defendant's  cost  must  be  allowed  in  certain 1024 

costs,  when  discretionary  with  Court 1027 

when  costs  in,  may  bo  severed 1026 
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ACTIONS—   (Ccmtinued,)  Section. 

continued,  costs  may  be  imposed  as  condition  of 1029 

in,  by,  or  against  an  administrator,  etc.,  costs  in 1081 

if  security  be  not  given,  may  be  dismissed 1037 

when  State  is  party  to,  costs *.  1038 

when  county  is  party  to,  costs 1039 

forusurpation  of  office  or  franchise,  for  damages 807 

Clerk  must  keep  a  registry  of  all 1052 

for  condemnation  of  land 1243 

for  condemnation  of  land,  complaint  must  state  what 1243 

for  death  or  ii\jury,  who  may  bring.  ...^. * 376 

ib 877 

personal  property,  for  delivery  of. ; - 609 

personal  property,  for  delivery  of,  affidavit,  etc 510 

form  of,  for  foreclosure 726 

of  liens,  for  foreclosure 1190 

for  separate  liens,  may  be  joined,  when  and  how 1196 

to  recover  estate  sold  by  guardian 1806 

limitation  of,  on  guardian's  bond 1805 

for  conversion  of  estate  by  administrator 1583 

for  waste  of  estate  by  administrator 1583 

who  may  bring,  for  seduction. 374 

ib 375 

may  be  prosecuted  in  Spanish  language  in  certain  counties 1056 

when  several,  may  be  consolidated 1048 

by  administrator,  for  trespass 1583 

by  executor,  for  trespass 1583 

limitations  of.  Sec.  312  to 362 

limitations  of,  how  aifected 9 

on  preferred  claims  for  wages,  limitation  of. 1206 

may  be  dismissed,  or  nonsuit  entered,  when 581 

to  postpone^for  absence  of  testimony 595 

may  be  postponed,  for  determination  of  claims 774 

when  Court  may  postpone.  Sec.  874  to 876 

on  failure  of  verdict  or  discharge  of  jury,  may  be  retried 616 

receivers  have  power  to  bring,  when  and  how 568 

after  judgment,  may  proceed  against  one  of  several  defendants 579 

to  release  attachment,  before  whom  taken 554 

may  be  commenced  on  undertaking,  when 552 

for  recovery  of  property,  by'administrators  or  executors 1582 

for  recovery  of  property,  againstadministrators  or  executors 1582 

against  executor  and  administrator,  for  waste  or  trespass  of  dece- 
dent   1584 

what,  executors  are  not  parties  to 1587 

when  executors  may  compound 1588 

to  recover  property  fraudulently  disposed  of,  etc 1589 

by  executor  or  administrator,  as  provided  in  Sec.  1589 1590 

on  undertakings .*. 521 

on  submission  to  arbitration,  revoked 1290 
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ACTIONS—   {Continued,)  Section, 

successive,  on  same  contract. 1047 

on  guardian*6  bond ^ 18(^ 

on  administrator's  bond,  may  be  brought  by  co-administrators 1586 

change  of  place  of  trial  of,  Sec.  3OT  to 400 

bonds  in,  not  required  of  State .^ 1058 

Clerk,  when  to  take  testimony  on  trial  of. .'. 1051 

facts  not  in  issue,  how  tried 809 

limitations  on  the  right  to  change 1 834 

to  what  Court  transferred..... 835 

proceedings  after  change  of  place  of. 836 

effect  of  order  changing  place  of 837 

certain,  must  be  transferred  to  District  Court 838 

redemptioner  or  debtor  may  bring,  for  rents  and  profits 707 

plaintiff  miist  file  notice  of  pendency  of. 755 

another,  pending  ground  for  demurrer 430 

when  deemed  pending. 1049 

personal,  maybe  had  for  lien  of  labor.. 1197 

to  redeem  mortgage^  except,  when 346 

JusTiCKS'  Courts— 

place  of  trial  of.  Sec.  832  to 838 

civil,  to  be  brought  in  defendant's  township 832 

I                                         when  to  be  brought  elsewhere 832 

I                                         after  change  of  place  of,  proceedings  in 836 

manner  of  commencing,  Sec.  839  to -  850 

who  may  appear 842 

for  arrest  of  defendant  in  civil.  Sec.  861  to 865 

claim  and  delivery,  how  enforced  in 870 

when  defendant  fails  to  appear,  judgment » 871 

against  defendant  on  demurrer,  judgment 872 

by  attachment.  Sec.  868  to .•  869 

pleadings  in,  Sec.  851  to 860 

provisions  of  Code  applicable  to 925 

ADJOURNMENT- 

of  District  Court 77 

of  Court  on  absence  of  Judge 139 

of  drawing  of  jury  when  ofiiicers  are  absent 217 

on,  of  Court,  disposition  of  jurors  ballots 220 

may  be,  while  jury  is  absent 617 

final,  for  the  term,  discharges  the  jury 617 

of  Supreme  Court,  when 46 

in  case  of,  by  consent,  testimony  to  be  taken  by  deposition 596 

effect  of,  to  non-judicial  day 135 

ADMINISTRATOR— 

may  sue  without  joining  cestui  que  trust 369 

ADMISSION— 

of  attorney  to  practice,  certificate  of. 275 

application  of,  for,  testimonials  required  of  what 276 
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ADMISSION—   (Continued.)  Section. 

certificate  of,  of  attorney,  when  granted 277 

failure  by,  to  verify  answtf..- 446 

of  service,  how  made..., 415 

of  testimony,  avoids  postponement 595 

of  genuineness  of  instrument,  if  answer  not  verified 447 

execution  oC  instrument,  unless  denied  by  plaintiff. 448 

exception  to  preceding  section 449 

ADMONITION— 

of  Court  to  jury  on  separation v ^^^ 

ADVEESE  CLAIM— 

to  real  property,  how  determined 7«S8 

to  personal  property,  how  determined 1050 

aDvebse  possession— 

relation  of  landlord  and  tenant,  as  affecting 826 

by  actual  occupation  under  claim  of  title ....v 824 

under  written  instrument  or  judgment 322 

ib 323 

by  occupation  not  under  written  instrument 825 

ADVEBSE  PAKTr- 

how  known  in  civil  actions 306 

when  deemed  to  have  excepted  to  verdict,  ruling,  decision,  etc 647 

exceptions,  how  settled,  upon  notice  to 650 

may  file  counter  affidavits,  when 658 

who  is,  on  appeal 938 

in  intervention 887 

writings  in  possession  of,  notice  to  be  given  to 1938 

AFFIDAVIT- 

defined 2003 

for  what  purposes  used 2009 

before  whom,  may  be  taken  in  this  State r. 2012 

when  made  in  another  State,  before  whom  taken 2013 

Avhen  made  in  foreign  country,  before  whom  taken 2014 

when  made  before  Judge  of  Court  out  of  this  State,  to  be  certified 

by  Clerk  of  Court 2015 

ibr  arrest  of  judgment  debtor  on  supplementary  proceeding 715 

must  contain  what,  to  obtain  writ  of  attachment 538 

See  Final  Note  for  error  in  Sec.  588. 
«f  mariner,  to  prevent  discharge  of  attachment  against  steamers 

and  vessels 825 

that  a  contempt  has  been  committed 1211 

to  obtain  injunction ,..  527 

to  be  served  with  injunction 527 

of  confession  of  judgment  by  defendant 1133 

requisites  of,  for  writ  of  mandate 1087 

63— Vol.  II.— -Co.  Civ.  Pbo. 
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AFFIDAVIT—   (Continued,)  -Section. 

of  service  of  summons,  Sec.  410  to.; 415 

for  service  of  summons  on  non-resttents.... 412 

of  service  of  summons. 446 

to  obtain  order  of  arrest 481 

on  arrest,  copy  to  be  given  to  defendant 484 

requisites  of,  for  writ  of  prohibition « 1103 

on  motion  to  continue  cause 595 

for  order  allowing  amendment  to  pleadings 473 

in  Justice's  Ck>urt,  necessary  for  order  of  arrest 862 

of  plaintiff,  denying  admissibility  of  copy  of  instrument 448 

on  motion  to  vacate  order  of  arrest 503 

in  replevin,  where  delivery  is  claimed 510 

service  of,  in  replevin 512 

on  bond,  in  replevin 513 

on  bond,  in  replevin,  where  redelivery  is  claimed 514 

of  title  by  claimant,  other  than  defendant 519 

in  replevin,  where  to  be  filed 520 

for  order  for  examination  of  prisoner  as  witness 1996 

for  postponement  of  trial 876 

of  party  applying  for  postponement 876 

as  to  unknown  non-resident  party  in  partition 757 

for  publication  of  summons  in  partition 757 

for  writ  of  review,  by  what  party f 1069 

to  reality  of  controversy  in  submitting  action 1138 

by  elector,  to  contest  election 1115 

for  probate  order,  requiring  sureties  to  justify 1394 

to  accompany  process  against  joint  debtors 991 

for  arrest  of  usurper  of  office 804 

of  applicant  to  perpetuate  testimony 2084 

may  be  taken,  when,  where,  and  by  whom ! 179 

of  concealment  of  witness  for  services  subpoenaed 1988 

to  cost  bill  on  judgment 1033 

jof  justification  by  sureties  to  bonds 1057 

<not  affected  by  not  giving  title  to  action 1046 

by  bail  in  justification 495 

in  verification  of  pleadings 446 

by  non-resident,  corporation,  or  State 446 

for  new  trial,  misconduct  of  jury,  Subd.  2 657 

of  newly  discovered  evidence,  Subd.  4 657 

for  new  trials,  when  to  be  made 658 

when  to  be  filed  for  new  trial 658 

x>n  application  to  dissolve  injunction 532 

in  objections  to  referee  maybe  road , 642 

by  redemptioner,  Subd.  3 705 

to  copy  of  assignment,  Subd.  2 705 

of  insolvency  of  sureties  on  administrator's  bond 1397 

in  opposition  to  discharge  of  attachment 557 

for  writ  of  injunction , 627 
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AFFIDAVIT—   (Qmtinued.)  Section. 

in  proceedings  supplementary  to  execution 715 

on  motion  to  postpone  trial.. '. 595 

for  writ  of  injunction,  Subd.  2 526 

of  exemption  from  arrest  for  contempt 2069 

of  printer  to  publication,  evidence 2010 

where  filed,  of  printer 2011 

by  sole  trader,  form  of. 1818 

of  personal  service,  or  mailing  probate  notice 1306 

of  filing  award  of  judgment •.. 1286 

of  property  or  debts  due  judgment  debtor ; 717 

of  claim  for  lien  by  employ<S  of  vessels 825 

AFFIRMATION— 

included  in  oath;  Subd.  7 17 

optional  to  swear  or  afiirm,  form  of 2097 

AFFIRM— 

may,  instead  of  swear 2097 

AGE — See  Infant. 

AGENT— 

for  absentees  in  distribution  of  estates 1691 

bond  and  compensation  of,  in  such  case 1692 

liable  for  preservation  of  estate 1695 

annual  account  of,  to  show  what 1694 

oath  to  claim  against  estate  by 1491 

declaration  of  evidence  when;  Subd.  5 1870 

ALIEN— 

limitation  in  time  of  war  not  computed  against 854 

ALIENATION— 

of  real  property  cannot  prejudice  in  action  to  recover..;. 747 

•ALLEGATIONS— 

formal,  are  pleadings *. 420 

denial  of,  in  answer 437 

in  complaint,  deemed  true  unless  controverted  by  answer 462 

material,  defined : 463 

when  not  deemed  at  variance 471 

against  joint  debtors  in  pleadings 993 

to  be  construed  liberally 452 

redundant,  to  be  stricken  out 453 

afiirmativo,  in  pleadings  to  be  proved  by  party 1869 

negative,  when  must  be  proved 1869 

material,  when  evidence  to  correspond  with 1868 

essential,  defined 463 

answer  to  contain  what 437 

of  complaint,  how  denied 437 

essential  to  obtain  writ  of  injunction 526 

must  be  supported  by  verification 527 
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ALLEGATIONS—   (Continued.)  '  Section. 

being  denied,  provisional  injunction  dissolved • 532 

what  must  be  proved,  material  only 1S67 

affirmative,  places  burden  of  proof  on  whom ~  1981 

ALLOWANCE— 

claims  against  estate  of  decedent,  from  Sec.  1490  to 1512 

time  within  which  to  be  presented  for 1491 

is  barred  when  not  presented  for »  1493 

not  permitted  unless  claim  is  sworn  to 1494 

of  claim  of  Probate  Judge  presented  for 1485 

how  and  by  whom  made 1496 

indorsed  on  and  disposition  of  claim 1497 

refused,  suit  to  be  brought 1498 

must  be  refused  when  barred 1499 

suit,  when  refused,  and  exception  of  mortgage 1500 

disputed,  and  reference  to  arbitrators 1507 

of  claim  of  executor  or  administrator,  how  made 1510 

family,  of  decedent  from  his  estate,  from  Sec.  1464  to 1470 

of  costs  in  civil  actions  to  plaintiff  of  course 1022 

of  costs  in  civil  actions  to  defendant  of  course 1024 

of  costs  discretionary  with  Court 1025 

ALTERATION- 

in  writing,  must  be  accounted  for  by  party  producing  it 1982 

AMBIGUITY— 

in  complaint  ground  for  demurrer 450 

AMENDMENT— 

to  complaint,  how  filed  and  served 432 

when  Court  may  order,  of  pleadings 469 

ib 470 

to  pleadings  of  course  after  demurrer 472 

to  pleadings  and  proceedings  generally,  how  made 473 

to  pleadings,  where  complaint  is  in  fictitious  name 474 

Court  may  cyder,  of  process 128 

of  pleadings  in  Justice's  Court *  859 

terms  of,  may  be  imposed  when 473 

when  permitted  to  complaint 464 

to  be  served  on  opposite  party,  and  filed 465 

in  furtherance  of  justice  ({  68) 473 

on  affidavit  of  merits  (id.) :  473 

in  Justices'  Courts,  to  pleadings 859 

AMICABLE  ACTION— 

submission  of  controversy,  how  made 1138 

judgment  in,  how  entered 1139 

judgment  in,  how  enforced 1140 

on  claim  against  a  decedent's  estate 1507 
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ANSWER—  ^  Sectior, 

citation  of  attorney  to  answer  accusation 292 

to  accusation,  how  made 294 

if  demurrer  overruled,  accused  must 296 

on  intervention  by  assip^nee  or  transferee 385 

waives  summons  by 406 

when  defendant  must  file,  various  times  given 407 

part  of  pleadings,  demurrer  to •  422 

may  demur  at  same  time 431 

to  amended  complaint 432 

objections  to  complaint  taken  by,  when 433 

to  complaint,  what  to  contain 437 

may  contain  several  defenses,  or  cross  demands ^ 441 

when  contains  new  matter,  plaintiff  may  demur 443 

Tcrification  of. 446 

to  complaint  on  written  instrument 447 

copy  of  written  instrument,  when  deemed  admitted 448 

sham  and  redundant  matter  in,  may  be  stricken  out 453 

in  actions  for  ]il)el  and  slander 461 

when  deemed  controverted i 462 

supplemental,  allowed  on  motion,  when 464 

may  be  amended  (g  67) 472 

in  certain  case  time  for  illing,  may  be  extended  (J  68) 473 

return  of  property  required  before 609 

when  ii\junction  may  issue  after  filing,. 528 

Judgment  on  failure  to,  by  default 585 

issue  of  law  raitied  by  demurrer  to 589 

issue  of  fact  raised  by 590 

Court  may  require  judgment  debtor  to  appear  and 714 

counterclaim  in,  defined 438 

omission  to  set  up  counter  claim  fatal 439 

ib A 856 

takes  place  of  cross  bill 440 

grounds  of  demurrer  to  what 444 

needs  no  verification  denying  execution  of  writing,  when 449 

to  be  liberally  construed 452 

need  not  set  out  account,  when f. 454 

must  describe  real  property,  how 455 

how  to  plead  a  judgment 456 

how  to  plead  condition  precedent 457 

how  to  plead  statute  of  limitations 458 

how  to  plead  private  statute 459 

must  be  filed  with  the  Clerk,  and  served 465 

when  issues  arise  on,  what  they  are 588 

'concerning  property  by  judgment  debtor 715 

by  person  or  corporation  as  to  debts,  etc.,  of  judgment  debtor 717 

refusing  to,  punished  as  for  contempt 721 

in  Justice's  Court. 855 

in  proceedings  for  contempt,  on  arrest 1217 


602  INDEX. 

ANSWER—  {Continued.)  Section- 
in  action  for  partition,  what  to  contain 758 

disclaimer  in  action  to  quiet  title 739 

must  set  up  value  of  improvements  as  set-off,  when 740 

who  may,  in  actions  against  vessels,  etc 821 

in  contested  probate  of  will , 1312 

proponent  and  others  must  file,  when 1312 

to  information  to  escheat  estate 1271 

of  Attorney  General  to  claim  of  escheated  property 1272 

material  allegations  in,  defined 463 

in  proceedings  after  judgment  against  joint  debtors 992 

to  petition  for  mandate,  how  made 1069 

ib 1094 

Probate  Court  may  compel  administrator  toi  when 1440 

Probate  Court  may  require,  as  to  sufficiency  of  bond 1398 

to  be  heard  by  Probate  Court 1399 

administrator  cited,  regarding  bond 1402 

of  sureties  on  administrator's  bond,  in  justification 1394 

to  citation,  why  letters  should  not  be  revoked 1885 

I   to  charge  of  embe&lement  of  estate 1400 

ib 1461 

to  citation  to  settle  by  administration,  third  term 1G22 

ib 1624 

to  citation  to  settle  by  administration,  third  term,  and  contest 1026 

neglect  of  admin istrator,  how  proceeded  against 1027 

what,  of  administrator  must  show 16S& 

hearing  thereof. 1635 

to  complaint,  amended 860 

APPEALS— 

To  Supreme  Court— 

what  may  be  reviewed  on,  in  civil  actions 936 

party  aggrieved  may  take 938 

within  what  time,  may  be  taken t 939 

how  taken 940 

preparation  for,  by  exceptions,  see  Sees.  646  to 653 

undertaking  on,  to  be  filed  in  five  days 941 

undertaking  on,  from  money  judgment.... 912 

from  judgment  for  delivery  of  documents 943 

from  judgment  directing  execution  of  conveyance 944 

stay  of  proceedings  on 946 

effect  on  attachment 946 

by  executor,  administrator,  or  trustee.  Court's  discretion  in 946 

undertaking  on,  where  real  property  in  action 945 

undertaking  on,  may  be  in  one  instrument 947 

justification  of  sureties  on  bond  of. 948 

other  undertakings  on 949 

what  papers  used  on,  from  judgment 950 

what  papers  used  on  other 9S1 
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APPEALS   (To  SuPKEME  -jDoubt)—   (Continued,)  Section. 

what  papers  used  on  appeals  when  new  trial  asked 952 

papers  and  copies  on,  how  certified 953 

when,  maybe  dismissed 954 

when  may  not  be  dismissed 954 

from  controversy  without  action 1040 

effect  of  dismissal 955 

what  reviewed  on,  fh>m  judgment 956 

remedial  powers  of  Court  on 957 

r^nittitur  on  judgment  on  certified,  how 958 

Sees.  a36-958  not  applicabiB  to  appeals  to  County  Court... 759 

costs  on ; 1084 

See  Bulks  SupREUE  Court. 

District  Court— 

from,  when  may  be  taken 968 

from  what  taken ; 989 

'  Sees.  986-958  applicable  to 959 

County  Court— 

fW)m,  to  Supreme  Court,  in  what  cases 966 

who  may  appeal  to,  and  within  what  time...'. 974 

what  notice  must  contain 974 

statement  6n,  what  to  contain 975 

statement  must  be  prepared  within  what  time 975 

amendments  to,  and^ling  statement,  etc 975 

when  no  statement  is  required 976 

trial  de  novo  on 976 

when  transcript  on,  to  be  certified  up 977 

what  transcript  must  contain 977 

undertaking  on  appeal,  what,  etc 978 

supersedeas  to  execution,  if  issued 979 

costs  on  execution  must  be  first  paid 979 

proceedings  on  appeal  in  County  Court... 960 

conduct  of  the  trial,  etc.^ 960 

Probate  Court— 

to  Supreme  Court,  from  what 969 

how  and  when 1718 

what  sections  apply  to 1714 

within  what  time  to  be  taken 1715 

costs  on,  discretionary 1720 

administrator's  ofiScial  bond  is  appeal  bond  on..... 970 

efiect  of  appellate  judgment  on  acts 971 

APPEARAKCE- 

of  all  parties  at  place  appointed. to  hold  Court 148 

of  accused* attorney  to  answer  proceedings 298 

of  married  woman,  how,  when,  and  by  whom 870 

required  in  summons 407 

without  service  of  summons  by  written  admission 415  ' 

voluntary,  equivalent  to  service  of  summons 416 
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APPEABANCE—   (Continued,)  Section.  j 

of  judgment  debtor,  by  order  of  Court. ~  714             j 

proceedings  to  compel,  of  judgment  debtor 715 

what  conetitutos,  on  part  of  defendant 1014 

by  demurrer,  answer,  or  notice 1014 

failure  in,  at  trial,  waiver  of  findings G34 

failure  in,  at  trial,  waiver  of  jury 631 

failure  in,  in  Justice's  C!ourt,  trial  to  proceed.. ~  884 

of  interested  parties  in  Probate  Court,  waiver  of  notice 1306 

in  writing,  waives  summons  and  service # 406 

in  proceedings  regarding  escheated  estates ^  1271 

« 

APPELLANT- 

party  aggrieved  may  become ^^  838 

what  he  may  appeal  from  to  Supreme  Court 989 

what  he  may  apppal  from  District  Court ~  062 

what,  from  County  Court .' 966 

what,  from  Probate  Court 969 

what,  to  County  Court 974 

undertaking  to  be  filed  by 941 

executors  and  administrators  as,  need  not  file  bond 916 

must  furnish  what  papers ^  950 

to  furnish  statement  and  notice,  when 952 

how  to  prepare  to  become.    (See  ExcKP'^OKs)'. 646 

See  Appeals. 

APPLICATIONS- 

for  probate  of  will.  Sec.  1298  to 1324 

to  become  sole  trader,  Sec.  1811  to 1819 

to  become  administrator,  etc... 1371 

for  sale  of  personal  property.  Sec.  1522  to 1525 

for  sale  of  real  estate.  Sec.  1536  to 1542 

for  renewal  of  bonds  of  administrators,  etc 1389 

for  new  trials.  Sec.  656  to f. 661 

for  change  ol  name.  Sec.  1275  to 1278 

for  change  of  venue.    (See  Place  or  Trial) 887 

for  rehearing.  Supreme  Court  Rule £0 

for  escheats,  by  Attorney  General '. 1289 

for  exercise  of  right  of  eminent  domain 1244 

for  dissolution  of  corporation 1228 

for  arrest  for  contempt 1211 

for  liens  for  mechanics  and  others.  Sec.  1183  to.. 1199 

Ibr  discharge  of  person  held  on  civil  process.  Sec.  1143  to 1154 

ibr  entiy  of  confession  of  judgment.  Sec.  1132  to .'...^ 1135 

for  contest  of  election,  Sec.  1111  to 1127 

for  prerogative  writs  from,  Supreme  Court  Bule 37 

for  writs  of  review,  mandate,  and  prohibition 1106 

for  writ  of  mandate 1068 

for  writ  of  review 1069 
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APPLICATIONS—    (Continued,)  Section, 

for  admission  to  bar  as  attorney 276 

ib.,  Supreme  Court  Rule 1 

for  substitution  in  case  of  death,  etc.,  of  party 385 

ib.,  Supreme  Court  Rule 14 

for  publication  of  summons 412 

for  attorney  for  absent  defendant  to  be  appointed 413 

to  file  supplemental  pleading 464 

to  make  Amendments  to  pleadings,  etc 474 

for  arrest  in  civil  cases.  Sec.  478  to 504 

for  claim  and  delivery  of  personal  property,  Sec.  509  to 521 

for  injunction  writ  of.  Sec.  525  to 533 

for  attachment.  Sec.  537  to 559 

for  receivers,  Sec.  564  to 569 

for  judgment  by  default 585 

for  postponement  of  trial 595 

for  reference  to  be  ordered,  Sec.  638  to 639 

to  Supreme  Court  for  removal  of  case,  on  refusal  of  the  Court 

below  to  allow  exceptions 652 

for  writ  of  execution 681 

for  execution  after  death  of  party 686 

for  redemption  of  property.  Sec.  701  to 703 

for  examination  of  party,  etc.,  after  execution,  Sec.  714  to 721 

for  foreclosure  of  mortgages.  Sec.  726  to 728 

to  determine  conflicting  claims  to  realty,  Sec.  738  to 718 

in  partition.  Sec.  752  to 801 

for  removal  from  ofllce.  Sec.  802  to 809 

to  enforce  Hens  against  steamers,  etc.,  Sec.  813  to 827 

to  amend  pleadings  in  Justice*s  Court 859 

for  postponement  of  trial  in  Justice's  Court 876 

for  abstract  of  judgment  in  Justice's  Court 897 

for  writ  of  execution  from  Justice's  Court 901 

for  renewal  of  execution  in  same .'. 908 

for  one  Justice  to  act  for  another. 922 

for  judgment  against  joint  debtors  not  summoned 989 

for  inspection  of  writings 1000 

by  way  of  motion  and  notice  thereof.  Sec.  1003  to 1007 

for  cost,  by  filing  cost  bill 1033 

for  security  for  .costs 1036 

to  supply  loss  of  paper 1045 

for  consolidation  of  actions 1048 

lor  possession  to  realty  prior  to  action 1161 

to  punish  for  contempt 1211 

to  vacate  award 1287 

to  correct  award 1288 

for  probate  of  will 1305 

for  probate  of  foreign  will 1323 

64— Vol.  II.— Co.  Civ.  Pro. 
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APPLICATIONS—    (Ocmiinued.)  Section. 

to  revoke  probate 1330 

to  prove  lost  or  destroyed  will ,.» 1339 

to  prove  nancupative  will 1345 

for  letters  testamentary 1349 

for  letters  of  administration 1371 

for  revocation  and  for  letters 1383 

for  other  sureties  to  bond  of  administrator 1394 

for  removals  of  executors  and  administrators,  Sec.  1436  to 1440 

to  recover  property  embezzled,  Sec.  1458  to ,1461 

for  homestead  of  decedent's  estate 1481 

for  allowance  of  claims  ap^ainst  estates,  Sec.  1493  to 1512 

for  orders  of  sale  of  estate  generally 1318 

for  summary  sales  of  mines,  etc.,  of  estate 1530 

for  confirmation  of  sales 1552 

for  settlements  of  administrators,  Sec.  1662  to. 16S8 

for  contribution  by  legatees 1650 

for  legacies,  and  notice  of 1659 

for  distribution  of  estate,  Sec.  1655  to 1669 

for  partition  of  estate,  Sec.  1675  to 1686 

for  orders  and  decrees  in  probate.  Sec.  1704  to 1721 

for  guardianship  of  minors 1747 

for  guardianship  of  insane  por.<on 1763 

for  sale  of  property  by  guardian 1778 

for  removal  of  guardian 1801 

for  discharge  in  insolvency 1822 

to  prove  contents  of  writing.  Sec.  1937  to 1939 

for  warrant  to  arrest  witness 19^ 

for  Commission  to  take  deposition 2024 

by  notice  to  take  deposition 2031 

ibr  protection  of  Court,  by  witness 2066 

to  perpetuate  testimony 2(^ 

APPRAISERS— 

appointment  of,  by  Probate  Court 1444 

oath  and  duties  of >. 1445 

to  sign  inventory .- 1449 

for  property  overlooked 1451 

compensation  of. 1444 

to  carve  out  homestead,  when 1476 

report  of  hearing  same 1477 

ib 1478 

others  appointed,  when 1479 

for  new  appraisement 1484 

Judge  may  appoint,  at  chambers 167 

Probate  Court  has  power  to  appoint 97 

who  may  be 1444 

to  be  appointed  to  admeasure  homestead 1483 

what  must  do  relative  to  community  property 148S 

must  appraise  ward's  property  in  first  inventory 1778 
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APPRAISEMENT— See  Inventory  Appraissbs.  Section. 

ARBITRATION— 

who  may  submit  controversy,  what,  and  exception 1281 

submission  to,  in  writing,  to  one  or  more ••....  1282 

stipulation  in  what 228B 

<luty  of  Clerk  in  submission  by  Court 1283 

order  cannot  be  revoked 1283 

award  may  be  compelled 1283 

arbitrators*  powers  defined  1284 

arbitrators  must  be  sworn 1285 

how  questions  determined  in 1285 

award  and  proceedings  thereunder 1286 

proceedings  to  vacate  or  otherwise  dispose  of  award ^ 1287 

gi'ounds  for  revocation  or  resubmission 1287 

grounds  for  modification  or  correcting 1288 

what  Court  may  do  with  award 1288 

decision  of  Court  on  motion  appealable 1289 

judgment  before  motion  non-appealable 1289 

submission  being  revoked,  what  may  be  recovered 1290 

all  arbitrators  must  meet,  but  the  majority  control 1053 

title  to  real  property  cannot  bo  submitted  to 1281 

ARGUMENT- 

ordcrof,  on  trial 607 

duty  of  Clerk  when  cause  reserved  for 628 

when  cause  may  be  reserved  for 664 

may  be  brought  before  Court  for,  by  either  party 665 

number  of  counsel,  and  time  for,  Supreme  Court  Rule 18 

ARREST- 

order  for,  on  what  obtained 481 

no  one  subject  to,  in  civil  action  other  than 478 

in  what  cases  it  maybe  made 479 

order  for,  by  whom  made 480 

written  undertaking  given  prior  to  order 482 

when  order  may  be  made,  its  form 483 

what  Sheriff  must  have  and  do  to 484 

how  made,  disposition  of  defendant 485 

when  defendant  may  be  discharged  from 486 

bail  of  defendant,  how  given  and  for  what 487 

surrender  of  defendant 488 

what  sureties  may  do  to  surrender  defendant 489 

bail,  when  exonerated 489 

bail  may  be  proceeded  against,  when , 490 

bail  exonerated  by  death,  etc.,  of  defendant 491 

return  and  other  proceedings  of  Sheriff. 492 

justification  of  sureties  and  notice  of 493 

new  undertaking,  when  to  be  given 493 

qualification  of  bail..... 494 

justification  of  bail,  how  made...... 495 
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AKREST—   (Continued,)  Section. 

certificate  of  Judge  or  Clerk  to  gufficiency  of  bail 496 

when  Sheriff  exonerated  from  liahility 496 

deposit  of  money  instead  of  Lail 407 

what  may  be  done  when  bail  reduced 497 

duty  of  Sheriff  to  certify  to  deposit 497 

duty  of  Sheriff  to  pay  deposit  into  Court -      408 

substitution  of  bail  for  deposit ~      499 

deposit  to  be  refunded 499 

final  disposition  of  the  deposit.... 500 

when  judgment  for  defendant  what  done 500 

if  defendant  escape  Sheriff  liable 501 

how  Sheriff  may  relieve  himself 501 

proceedings  on  judgment  against  Sheriff. 502 

motion  to  vacate  order  of  arrest  or  reduce  bail 503 

what  affidavits  may  be  used  on  this  motion 503 

proceedings  on  the  application 504 

affidavit  for,  in  Justice's  Court 862 

for  contempt,  and  bail  allowed 1215 

of  custodian  of  will,  when 1302 

execution  in  case  of,  what  to  contain 682 

for  disobedience  to  probate  citation 1460 

of  administrator  for  refusal  to  answer,  when 1440 

in  forcible  entry  and  detainer  case,  when 1168 

for  embezzlement  of  decedent's  estate 1460 

defendant  to  be  taken  before  Justice,  proceedings  there ~  863 

officer  who  makes,  to  notify  plaintiff  and  his  return 864 

defendant  to  be  kept  till  discharged .  865 

of  witness,  officer  liable  for,  when 2069 

cannot  be  made  except  under  Code 478 

of  judgment  debtor  supplementary  to  execution 715 

no  woman  is  subject  to 861 

of  one  who  usurps  office,  when SOi 

at  Public  Administrator's  instance,  when 1734 

of  witness  refusing  to  testifj- 1994 

of  witness  cannot  be  made,  when 2068 

of  witness  when  a  contempt....'. 2067 

plaintiff  may  order  defendant  discharged  from 1153 

actions  for  malicious,  may  be  united  with  what ; 427 

ARTICLES- 

of  Code  conflicting,  how  construed 4483 

ASSAULT  AND  BATTERY- 

jurisdiction  of  Justice  Court  in 117 

civil  actions  for,  may  be  united,  Subd.  6 427 

ASSESSMENT— 

to  be  paid  by  redemptioner 703 

of  property  for  condemnation,  how  made 1248 
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ASSESSMENT—   {Continued,)  Section, 

disbursement  for,  taxed  by  administrator  (under  Sees.  3462,  3752, 

Pol.  Code) 1665 

for  taxes  included  in  debts  preferred  (see  Pol.  Code) 1643 

for  all  taxes  to  be  discharged  by  administrator 1669 

on  devis^ecs  or  legatees  to  pay  debts  of  estate 1564 

of  costs  in  action  by  the  Court,  when 1025 

of  damages  by  jury 585 

of  damages  for  embezzlement 1460 

of  treble  damages  in  forcible  entry  and  detainer 735 

of  costs  in  partition  suits •  768 

ASSIGNEE— 

^n  insolvency  (statute  continued  in  force) 1822 

of  thing  in  action,  may  sue  without  prejudice,  etc 368 

of  judgment  debtor,  is  a  redemptioner 701 

of  purchaser  at  Sheriff's  sale,  dispossessed  for  irregularity 708 

of  purchaser  at  Sheriffs  sale,  may  revive  judgment,  when 708 

of  purchaser  failing  to  give  redemptioner  statement 707 

of  purchaser  entitled  to  conveyance,  when 703 

of  distributive  share  of  estate  entitled  thereto 1678 

or  distributee  of  csttite,  how  to  receive 1675 

ASSIGNMENT— 

of  thing  in  action  not  to  prejudice  set-off. 368 

of  accounts,  assignee,  if  real,  must  sue  in  his  own  name. 367 

of  account  not  set  up  as  counter  claim  gives  no  action 439 

one  who  becomes  redemptioner  by,  must  produce  copy 705 

ASSIGNOR— 330  Assionke;  Assiqxment. 

ASSOCIATIONS— 

how  sued 388 

See  Corporation. 

ATTACHMENT— 

in  what  cases  issued 537 

affidavit  on,  what  to  contain 538 

See  Final  Note  for  error  in  Sec.  538. 

undertaking  on 639 

writ  of,  and  its  requirements ^ 540 

what  may  be  attached 541 

time  and  manner  of  executing  writ  of 542 

released  by  undertaking 540 

ib 554 

ib 555 

several  writs  of,  may  be  issued  at  the  same  time 540 

rights  and  shares  in  stock  corporations  subject  to 541 

of  real  property  standing  in  name  of  defendant 542 

of  real  property  standing  in  name  of  other  persons,  belonging  to 

defendant 542    ' 
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ATTACHMENT—   (Continued.)  Section. 

of  personal  property 542 

of  stocks  and  shares 542 

of  debts  and  credits 542 

of  credits  and  personal  property  in  hands  of  other  persons 543 

liability  of  such  persons  on 544 

such  persons  may  be  examined  on  oath 545 

Sheriff  to  make  inventory  of  property,  and  return  with  writ  of. 546 

Court  may  order  property  sold  under,  when  to  the  interest  of  par- 
ties   548 

Sheriff  may  sell  perishable  property 547 

ib 448 

Sheriff  may  collect  debts  and  credits  under 547 

when  personal  property  claimed  by  third  paity,  how  determined...  549 

judgment  to  be  satisfied  out  of  property  attached 560 

after  judgment  satisfied,  remainder  to  be  paid  to  defendant 551 

undertaking  on  release  from,  may  be  prosecuted 552 

effect  of  judgment  for  defendant  on 553 

application  for  order  to  discharge  from 554 

motion  made  on  affidavit  for  such  order  may  be  oppos^cd 557 

discharge  of. 5^4 

ib 556 

'     ib 558 

when  writ  of,  to  be  returned v 559 

See  Final  Notk  for  error  in  Sec.  538. 
In  Ju8Tick*8  Court— 

affidavit  for 866 

what  undertaking  required 867 

writ  of,  what  must  require 868 

duty  of  officer  under 868 

Sees.  541-559,  inclusive,  applicable  to 869 

against  steamers  and  vessels,  Sec.  817  to 824 

when  may  be  attached 817 

when  Clerk  must  issue 818 

undertaking  on 81S 

how  directed,  and  duty  of  Sheriff  under 819 

how  executed  ^y  officer 820 

who  may  appear  and  defend  vessel 821 

how  proceedings  to  be  conducted 822 

when  and  how  discharged 823 

proceedings  when  not  discharged 824 

how  the  proceeds  of  sale  applied 824 

claims  of  employes  of  vessel,  how  treated 825 

how  proceed  with  under  the  claims  made 826 

notice  of  sale  under,  what  to  contain 827 

in  probate  matters,  may  issue  against  administrator,  when 1440 

administrator  subject  to,  for  disobeying  citation 1627 

of  custodian  of  will 1301 

of  person  charged  with  embezzling  estate 1460 
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ATTACHMENT   (In  Justice's  Court)—   (Continued.)  Section. 

to  compel  witness  to  attend,  who  may 177 

may  issue  to  compel  witness  to  attend ,  1993 

may  be  procured  notwithstanding  lien 1197 

ATTENDANCE  AT  COURT— 

by  witness  by  subpoena 1985 

by  witness  with  books 1985 

subpoana,  how  issued 1966 

service  to  procure  witness * 1987 

how  procured,  if  conceded 1988 

when,  may  be  compelled 1989 

waiTant  to  compel 1993 

if  witness  is  prisoner 1995 

on  whoso  motion  required 1996 

of  party.    (See  Summons) 406 

by  citation— See  Citation;  Witness;  Summons. 

ATTORNEY  AT  LAW— 

Judges  not  to  act  as,  in  their  own  Courts 171 

certain  Judges  precluded  from  practice 172 

who  may  be  admitted  as,  by  Supreme  Court  only 277 

what  constitutes  license 277 

qualifications 276 

oath,  what  to  perform ; 278 

of  other  States,  may  be  admitted 279 

admission  of,  Supreme  Court  Rule 1 

roll  of,  to  be  kept  by  each  Clerk 280 

penalty  for  practicing  without  license 281 

general  duties  of. 282 

general  authority  of. 288 

when  and  how  changed 284 

notice  of  change  and  substitution 285 

death  or  removal  of. 286 

removal  or  suspension 287 

conviction  of  felony,  moral  turpitude 288 

proceedings  for  removal  or  sus^pension 289 

accusation  made  by  another  to  be  written..... 290 

what  accusation  must  charge 291 

charge  must  be  verified 291 

duty  of  Court  to  issue  citation,  when 292 

accused  to  appear  and  answer 293 

accused  may  demur  or  answer 294 

demurrer  or  objection  to  be  written 295 

if  demurrer  overruled,  he  must  answer 296 

judgment  on  refusal  or  plea  of  guilty 297 

trial  on  plea  of  not  guilty 297 

Court  may  refer  to  take  testimony •. 298 

judgment  of  the  Court  must  be  what 299 

what  acts  subject  him  to  contempt  of  Court 1209 


512  INDEX. 

ATTORNEY  AT  LAW   (Continued,)  Section. 

appointment  to  represent  absent  defendant 413 

for  absentees  in  Probate  Court  gcnerallj^  (appointed) ^.718 

appointed  by  Court  in  content  of  will 1307 

appearance  by  waiver  of  summons 415 

appearance  by  waiver  of  notice 1718 

appearance  bj',  in  Justice's  Court 841 

how  and  who  niuj'  appear  and  act  af,  in  Justice's  Court 842 

must  not  be  receiver 566 

measure  and  mode  of  compensation  of. 1021 

amendments  to  be  served  on,  how 432 

exemption  from  service  on  jury 20O 

privileged  communication  to 1881 

to  instruct  Sheriff  how  to  execute  attachment 543 

may  require  what  of  officer  in  replevin 511 

may  waive  jury  trial,  how.. ~  631 

may  waive  finding  of  fact,  how ~ 634 

papers  may  be  served  on 1015 

who  may  act  as  in  Justice's  Court 842 

pleadings  to  be  subscribed  by 446 

name  of  plaintiff  to  be  indorsed  on  summons 407 

Court  to  appoint  for  absent  defendant 412 

pleadings  to  be  subscribed  by 446 

may  require  Sheriff  to  take  property  as  replevin 511 

of  plaintiff,  duty  of  in  certain  case,  in  attachment 543 

In  Supreme  Court— 

Mules  for  government  o/— See  Preface. 

admission  of,  Rule 1 

servo  and  file  points  and  authorities  and  briefs.  Rule 2 

copy  of  transcript,  how  served  on.  Rule 9 

number,  and  time  allowed  in  each  case,  Rule 18 

when  argument  of,  on  mandamus  application  had,  Rule 32 

proof  of  service  on.  Rule 34 

stipulation  of,  for  dismissal  of  appeal,  Rule 35 

ATTORNEY  GENERAL— 

to  do  what  in  mattei's  of  escheated  estates 1269 

pleadings  by  certain,  need  no  verification «  446 

duty  in  action  for  usurping  office 803 

may  have  receiver  appointed  for  escheated  estate... 1270 

copy  of  petition  to  recover  escheated  estate,  to  be  served  on 1272 

must  answer  such  petition 1272 

to  institute  suits  for  certain  purposes »  803 

AUTHORITIES— 

points  and,  to  be  furnished  on  appeal.  Supreme  Court  Rule 2 

when  not  filed  as  prescribed  appeal  dismissed,  ib. ^  27 

AWARDS— See  Arbitration;  Damages. 
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B 

BAIL —  Section. 

when  given,  defendant  to  be  discharged 486 

how  given  after  arrest 487 

may  surrender  defendant,  by  whom  and  when 488 

what  may  do  to  surrender  defendant  to  Sheriff. 489 

when  discharged  finally 490 

are  exonerated  by  death,  etc 491 

not  accepted  by  plaintiff,  when 492 

justification,  notice  of,  and  how  made 493 

qualifications  of 494 

what  must  do  to  justify 495 

plaintiff  may  examine  on  justification 495 

"when  found  suflScient  what  Judge  or  Clerk  must  do 496 

deposit,  instead  of. 497 

may  be  given  and  deposit  withdrawn 499 

when  finally  charged 489 

Sheriff  liable  as,  when 501 

usurper  of  ofiice  to  give,  when 804 

in  ca{?es  of  contempt 1215 

judgment  against  Sheriff  as 502 

defendant  on,  may  apply  to  vacate  oi-der 503 

may  be  reduced,  when 504 

by  judgment  debtor  in  proceedings  supplementary  to  execution 715 

BAILIFF  OF  SUPREME  COUKT— 

may  be  appointed  by  the  Justices 265 

term  of  officie  and  duties 266 

BIDDER— 

at  Sheriff's  sale,  refusing  to  pay  amount  bid 695 

may  be  again  sold  to  highest,  when 695 

action  against,  for  failure 695 

summary  judgment  against • 696 

oflScer  soiling  not  liable  for  default  of. 697 

at  private  administrator's  sale,  how  makes  offer 1549 

bids  of,  at  administrator's  private  sale,  how  treated 1549 

bids  of,  not  considered  unless,  etc 1550 

amount,  must  offer  at  homestead  sale 1484 

BILL  OF  ITEMS— 

pleadings  need  not  set  out 454 

must  be  delivered  on  demand,  when 454 

further,  ordered  by  the  Court 454 

of  costs,  how  made  and  filed 1033 

is  the  complaint  in  Justices'  Court 853 

constituting  counter  claim  must  be  pleaded 856 

ib 439 

answer  substitute  for  cross 437 

See  Account. 

65— Vol.  II.— Co.  Civ.  Pro. 
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BILLS  OF  EXCHANGE—  Section. 

action  on,  by  ossi^icc  of. Z68 

several  liable  on,  included  in  same  action S83 

notice  to  drawers  or  endorsci*s  of,  imports  what 1865 

BLANKS— 

in  Justices'  process,  to  be  filled  when 920 

BOATS— 

steamers  and  vessels,  for  what  liable 813 

liens  against 813 

actions  brought  directly  against,  for  damages 814 

in  actions  against,  what  complaint  must  designate 815 

how  summons  served  in  suits  against  816 

attachment  against,  when  may  issue 817 

when  writ  may  be  issued 818 

to  whom  writ  directed 819 

to  be  released  on  security,  when 819 

writ,  how  executed 820 

who  may  appear  for  and  defend 821 

how  proceedings  against  conducted 822 

how  attachment  against  discharged 823 

how  Sheriff  sells  under,  and  applies  proceeds 82i 

claims  against  for  wages  preferred,  when 825 

how  such  claims  are  enforced 825 

how  same  are  established 826 

what  Sheriff's  notice  of  sale  to  contain 827 

See  Attachmjsnt. 

BOND— 

administrator's  and  executor's  to  be  recorded 1387 

of  administrators,  form  and  requirements  of 1388 

additional,  when  required 1389 

conditions  of. • 1390 

each,  when  more  than  one  administrator,  to  give  separate 1391 

several  recoveries  may  be  had  on  same 1392 

justification  of  sureties  on,  mf^st  be  approved 1393 

citation  and  requirements  of  Judge  on  deficient 1391 

additional  security 1394 

when,  may  be  dispensed  with 1396 

petition  showing  failing  sureties  and  asking  for  further 1.^7 

citation  to  executor,  etc.,  to  show  cause 1398 

further  security  may  be  ordered 1399 

neglecting  to  obey  order V. 1400 

suspending  powers  of  executor,  etc 1401 

further  security  ordered  without  application  of  party  in  interest.....  1402 

release  of  sureties 1403 

new  sureties 1404 

neglect  to  give  new  sureties  forfeits  letters 1405 

application  to  be  determined  out  of  term  time 1406 

of  administrator  with  will  annexed 1426 
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BOND—   (Continued.)  Section. 

of  purchaser  at  sale  of  estate,  when  to  be  given 1567 

action  on,  of  administrator 158G 

on  partial  distribution 1661 

of  distributee's  suit  on 1662 

of  the  agents  of  absent  heirs,  etc 1692 

of  Public  Administrator,  specially 1727 

condition  of  guardian's 1754 

testamentary  guardian's 1758 

of  guardian,  when  he  sells  property 1788 

of  guardian,  when  new,  required 1803 

guardian's,  where  filed 1804 

suit  on  guardian's,  for  breach 1805 

Sec.  1057  applies  to  guardian's 1809 

of  special  administrator 1412 

justification  upon  all,  regulated 1057 

of  receiver's 567 

on  appeal 941 

to  stay  proceedings  on  appeal 942 

in  how  many  writing^^ 947 

in  other  cases  of  appeals 949 

attachment : 589 

injunction 529 

in  arrest 482 

of  indemnity  to  Sheriff  to  hold  property  levied  on 689 

for  discharge  of  attachment 555 

on  claiming  delivery  of  personal  property 512 

on  claiming  delivery  of  personal  property  by  defendant 514 

actions  on,  in  claim  of  pentonal  property 521 

See  Undertaking;  Arrest;  Attachment^  Boats;  Claim 
OF  Personal  Property,  etc. 

BOOKS- 

judgment,  what  is  and  how  kept 668 

docket,  what,  and  to  contain  what 672 

statute  of  sister  State  presumed  to  be  the  law 1900 

historical,  etc.,  when  primary  evidence 1936 

will  to  be  kept  and  wills  recorded  therein 1318 

judgment  in  agreed  case  to  be  recorded  in  judgment 1139 

inspection  of,  or  copies  from,  may  be  ordered 1000 

entries  in,  by  decedent,  etc 1946 

entries  in,  repeated 1947 

record  may  be  removed  from  office  only 1950 

entries  in  official,  as  evidence 1920 

transcripts  fVom,  as  evidence 1921 

how  certified 1922 

generally,  as  evidence,  different  kinds  of. 1918 

execution,  what  to  be  recorded  in 683 

See  Kecord;  Evidence. 
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BREACH  OF  PEACE—  Section. 

jurisdiction  in  (JusticeV) 117 

BUILDINGS— 

laborers  and  mechanics'  liens  on -  1183 

land  on  which  it  is  subject  to  lien 1185 

notice  after  completing,  when  to  be  filed ~  1187 

proceedings  to  enforce  liens  on,  Sec.  1188  to 1199 

what  public,  exempt  from  execution,  Subd.  14 690 

BURDEN  OF  PROOF— 

affirmative  rests  on 1981 

of  alteration  of  writing  on  party  producing  it 1982 

on  contestant  in  probate  of  will  contested 1312 

on  proponent  of  will  not  contested 1309 

c 

CALENDAR- 

Clerk  to  enter  causes  on,  according  to  date  of  issue 59S 

causes  on,  not  disposed  of,  continued  on 593 

issues  of  fact  on,  to  be  first  disposed  of. -«  592 

of  Supreme  Court,  when  and  how  arranged.  Supreme  Court  Rule..  15 

at  head  of,  criminal  cases  to  be  placed,  ib.  Rule 16 

when  placed  on,  by  stipulation,  ib.  Rule 15 

applications  for  mandate  to  be  placed  on,  ib.-  Rule 34 

CAPACITY  TO  SUE— 

want  of,  legal  cause  of  demurrer,  Subd.^ 430 

CAUSES  OF  ACTION— 

place  of  trial  of,  determined 392 

for  recovery  of  real  property,  where  tried,  Subd.  1 392 

for  partition,  where  tried,  Subd.  2 .- 392 

foreclosure  mortgage,  where  tried,  Subd.  3 392 

when  real  property  in  two  counties,  where  tried 392 

certain  other,  where  tried 393 

what,  may  be  joined,  enumerated 427 

must  affect  whom,  and  how  stated,  when  joined 427 

how  set  out  in  summons 407 

how  stated  in  complaint 406 

against  counties,  where  commenced  and  tried 394 

in  all  other  cases,  where  commenced  and  tried 395 

when  not  commenced  in  propercounty 396 

misjoinder  of,  ground  of  demurrer 430 

unintelligibly  stated,  ground  of  demurrer 430 

when  objection  to,  may  be  stated  in  answer 433 

when,  amended 432 

when  objection  to,  is  waived 434 

when,  may  be  set  up  as  counter  claim 438 

statement  of,  in  the  answer 437 

omission  of,  in  answer,  fatal 439 
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CAUSES  OF  ACTION—   (CoJiiiyiued,)  Section. 

cross,  how  and  when  pleaded 440 

facta  constituting,  how  set  up  in  answer 441 

CERTIFICATE— 

of  admission  as  attorney  at  law 277 

of  proficiency  of  applicant  for  license,  Supreme  Court  Rule 1 

of  officer  to  service  of  summons 410 

of  sale  of  movable  property  under  execution 698 

of  sale  of  property  not  movable  under  execution 699 

of  the  sale  of  realty  under  execution 700 

purchaser  to  file  duplicate,  when 700 

of  probate  attached  to  will 1317 

of  service  of  summons,  to  show  what 415 

of  probate  of  will,  to  be  filed  and  recorded 1318 

of  probate  of  lost  will 1340 

of  probate  of  foreign  will 1323 

to  papers  and  transcript,  on  appeal 953 

on  motion  to  dismiss  appeal,  Supreme  Court  Rule 4 

correcting  error  in  transcript,  ib.  Rule 12 

to  copy  of  opinion  to  accompany,  remittitur,  ib.  Rule 23 

to  service  of  notice,  what,  ib.  Rule 34 

to  public  writings,  in  evidence 1923 

to  transcript  from  sister  State,  what  to  state 1922 

to  judicial  record  of  sister  State 1905 

to  judicial  record  of  foreign  country 1906 

every  one  entitled  to,  to  copy  of  public  writings 1892 

public  officer  to  give,  to  copies 1893 

seal  to,  as  evidence 1901 

and  seal  to  foreign  judicial  record 1907 

to  public  or  private  writings,  as  evidence 1919 

to  judgment,  on  review .' 1076 

to  transcript  to  be  reviewed 1071 

to  justness  of  claim  of  agent  of  absentee,  heir,  etc 1696 

of  puix;hase  of  land  primary  evidence  of. 1925 

official  contents  of,  to  be  evidence 1923 

CERTIORARI,  WRIT  OF— 

to  be  known  as  writ  of  review 1067 

See  Review. 

CHALLENGE— 

to  jurors,  number  of  peremptory 601 

to  jurors,  for  cause,  what  sufficient. 602 

to  juror,  for  cause,  how  tried 603 

to  jurors  in  Justices'  Courts 885 

See  JjTRY. 

CHAMBERS— 

to  be  provided  for  Judges  on  order,  when 144 

powers  and  duties  of  Supreme  Judges  at ^ 165 
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CHAMBERS—    (Continued.)                                                                          Section- 
powers  and  duties  of  District  and  County  Judges  at 165 

powers  and  duties  of  Probate  Judges  at 167 

may  do  at,  all  acts  of  certain  character 176 

Probate  Judge  at,  may  do  what 1305 

writs  of  review,  mandate,  and  prohibition,  ordered  at 1106 

See  Judicial  Officer. 
CHANGE— 

Of  ^^ames— 

jurisdiction  of  applications  for 1275 

petitions  for,  what  to  show 1276 

publication  of  petition  for,  how  made 1277 

hearing  and  proceedings  thereon 127S 

Of  Place  of  Trial— 

grounds  for 397 

to  what  Court  may  be  transferred 398 

pleadings,  etc.,  to  be  transmitted.    Costs  to  bo  paid  by  whom 399 

on  what  grounds  may  be  had,  in  Justice's  Court 833 

Of  Court — 

Justice,  when 922 

to  be  had  not  more  than  once 834 

to  what  Court  changed 835 

proceedings  on,  when  once  ordered 836 

jurisdiction  of  the  Court  receiving  transfer 837 

Justice  to  transfer  to  District  Court  trial  of  title  to  realty 838 

Of  Judges- 

one  District  Judge  may  act  for  another,  when 160 

one  County  or  Probate  Judge  may  hold  for  another 160 

Governor  may  designate  one  for  another,  when 162 

other  cases  when,  made 162 

of- Probate  Judges  in  certain  cases 14S1 

transfer,  its  effect  and  retransfer 1432 

Of  Parties— 

by  death,  marriage,  or  interest 385 

by  death,  etc.,  Supreme  Court  Rule 14 

CHARGE— 

to  jury,  of  the  Court 608 

when,  to  be  given  in  order,  Subd.  6 607 

Judge  must  furnish  copy  of,  if  demanded 606 

in,  may  state  the  testimony 608 

further,  in  presence  of  parties 614 

See  Trial. 

CHAPTERS— 

of  Code  conflicting,  construed 4482 

CHIEF  JUSTICE— 

of  Supreme  Court,  who  is 41 

how  determined,  Act  of  March  14, 1872,  note  to 41 

to  direct  the  arrangement  of  calendar,  Supreme  Court  Rule 16 
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CHILD— S80  Infant.                                                                                  Section, 

CHOSE  IN  ACTION-See  Actions. 

CITATION— 

to  answer  accusation  by  attorney  at  law 292 

to  heirs  to  attend  proof  of  will,  how  given 1304 

to  one  named  as  executor,  when 1304 

to  whom  on  petition  to  prove  will 1328 

on  petition  for  letters  of  administration  by  notice 1373 

on  petition  to  revoke,  and  for  letters  of  administration 1384 

requiring  justification  of  sureties  on  administrator's  bond 1384 

requiring  other  sureties  on  such  bond 1398 

how  served,  if  administrator  has  absconded  1398 

proceedings  on  return  of. 1399 

at  request  of  surety  to  be  released  from  bond 1403 

to  person  charged  with  embezzling  estate 1459 

proceeds  on  return  of  same '. 1460 

to  person  entrujited  with  estate  to  account 1461 

proceedings  after  minor  cited  to  nominate  guardian 1749 

to  administrator  in  case  of  wasting,  etc.,  estate 1437 

how  served,  if  not  tbund 1439 

proceedings  under 1438 

after  served,  attachment  may  issue 1440 

to  administrator  to  exhibit  account 1623 

who  require  to  be  issued  in  such  case 1624 

proceedings  thereon 1625 

to  administrator  on  neglect  to  settle 1628 

to  make  payment  on  refunding  bond  by  heir,  et  al 1662 

how  directed,  and  what  to  contain  generally 1707 

how  and  by  whom  issued 1708 

how  served  (as  summons) 1709 

personal  notice  by 1710 

to  be  served,  how  long  before  return 1711 

See  Summons,  Skryice  of. 

CITY- 

how  summons  served  against 411 

no  surety  required  of,  in  actions  by 1058 

CIVIL  ACTIONS— 

must  be  commenced,  when 315 

limitations  of,  in  actions  concerning  realty 350 

within  what  time  to  begin,  against  corporation 359 

arising  in  other  States,  when  to  commence 361 

how  they  are  commenced 405 

right  of  existing,  not  affected  by  Code 18 

definition  of. 23 

in  Police  Courts,  how  instituted 929 

based  on  liens  may  bo  joined  together 1196 

for  condemnation  may  be  united 1243 
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CIVIL  ACTIONS—    (ConHnuecL)  Section. 

may  be  arbitrated 1281 

See  Actions. 

CLAIM— 

of  ft  third  party,  in  replevin 519 

of  a  third  party,  of  property  attached 549 

of  a  third  party,  of  property  under  execution 689 

of  liens,  when  to  be  filed 1187 

by  employ^  of  boats,  etc.,  preferred 825 

adverse,  to  be  determined  by  action 1050 

same,  as  to  real  property 738 

against  estates — See  Estates,  Claims  Against. 

CLAIM  AND  DELIVERY— 

of  personal  property,  when  may  be 509 

affidavit  and  its  requisites 510 

requisition  to  Sherifl*  to  take  and  deliver  the  property 611 

security  on  the  part  of  the  plaintiff. 512 

serving  the  order 512 

exception  to  sureties  and  proceedings  thereon 513 

failure  to  except 513 

defendant,  when  entitled  to  redelivery 514 

justification  of  defendant's  sureties 515 

qualification  of  sureties 516 

property,  how  taken,  when  concealed 517 

property,  how  kept 518 

of  property  by  third  person 519 

notice  and  affidavit,  when  and  where  to  be  filed 520 

actions  on  undertaking 521 

judgment  in  the  alternative 667 

limitation  of  the  action  for  the 338 

proceedings  for,  injustices'  Courts 870 

for  specific,  in  actions  for,  verdict •. 627 

execution  for  specific,  to  whom  issued 687 

execution  for  specific,  to  contain  what,  Subd.  5 682 

judgment  for,  how  enforced 684 

costs  in  action  for,  recovered,  Subd.  2 * 1022 

of  property  of  estate  embezzled 1459 

from  person  entrusted  with  estate 1460 

CLERGYMAN  OR  PRIEST— 

privileged  communication  to 1881 

See  Pritilkged  Communication, 

clerk- 
County— 

must  take  down  testimony,  when 1051 

how  must  indorse  complaint 406 

to  keep  registerof  actions ^.  1052 

to  issue  citation  in  contest  of  election 1119 
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CLERK  (County)—   {Continued.)  Section. 

inform  Judge  of  contest  of  election 1118- 

issue  subpoenas  in  contest  of  election -  1120 

must  file  complaint  and  issue  summons.. 405 

duty  in  entering  confession  of  judp^ment 1134 

enter  note  of  stipulation  to  arbitrate 1283 

file  such  stipulation 1283 

to  transmit  what,  in  action  for  mandate 101»3 

to  return  transcript  with  mandate 1070 

in  partition  sales  to  invest  proceeds 789 

proceedings  after  such  investments 791 

list  of  persons  to  serve  as  jurors  to  be  filed  with 208 

duty  of,  on  receiving  lists 209 

to  notify  County  Judge  and  Sheriff  of  time  of  drawing  jury 215 

to  draw  the  jurors 216 

duty  of,  if  officers  fail  to  attend  drawing,  Sees.  217  and 218 

how  must  conduct  the  drawing 219 

.  duty  of,  in  regard  to  the  ballots,  after  adjournment  of  Court 220 

must  furnish  copy  of  list  on  application 221 

at  opening  of  Court  to  call  list  of  jurors 246 

election  powers  and  duties,  where  prescribed  v 262 

must  keep  roll  of  attorneys 280 

to  transmit  papers  on  transfer  of  cause 399 

duty  of,  after  judgment  on  transferred  cause 400 

duty  of,  after  receiving  transcript  of  proceedings  on  such  cause 400 

duty  of,  when  complaint  filed 406 

summons  must  be  signed  by 407 

afiidavit  for  order  of  arrest  to  be  filed  with 481 

to  issue  writof  attachment 438 

money  to  be  deposited  with 572 

duty  of,  on  receiving  such  deposit 573 

to  enter  dismissal  of  suit 581 

to  enter  default  of  defendant 585 

to  enter  cause  on  calendar r 593 

to  draw  jury,  when 600 

to  read  verdict  to  jury 618 

to  enter  verdict  on  minutes v 628 

special  verdict  to  be  filed  with 625 

to  enter  waiver  of  jury  trial  on  the  minutes 631 

to  enter  agreement  of  reference  on  minutes 638 

exceptions  to  be  filed  with 649 

affidavit  on  motion  for  new  trial  to  be  filed  with 658 

notice  of  motion  for  new'trial  to  be  filed  with 659 

statement  of  Judge  on  decision  of  motion  for  new  trial  to  be  filed 

with 661 

to  enter  judgment 664 

to  keep  judgment  book 668 

66— Vol.  II.— Co.  Civ.  Pro. 
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CLERK  (Coukty)—   (Continued,)  Section. 

^hnll  make  judgment  roll 670 

how  shall  keep  judg:m en t  docket 672 

to  nrmnge  the  several  dockets 673 

duty  on  tiling  judgment  roll 671 

duty  of,  as  Probate  Clerk,  Sec.  1294  to ~  1809 

to  file  and  record  proof  of  will,  admitted 1318 

to  file  petition  for  letters  of  adminii^tration 13Z1 

must  give  notice  by  posting,  when 1373 

mui^t  issue  citation,  when 1SS4 

citation  signed  by,  with  seal  ufiflxed 17U7 

ib*sue  citation  without  order,  when 1708 

to  record  letters,  bond,  etc.,  of  administrator 1261 

transmit  records  of  case  transferred 1431 

retransmit  or  return  case,  when  ordered 1433 

attestation  of.  Commissioners  to  distribute  estate 1684 

to  record  inventory  of  guardians .-. 1773 

to  issue  letters  with  will  annexed ^...  1356 

to  issue  special  letters 1412 

certificate  of,  as  evidence  of  transcript 14129 

to  enter  brief  description  of  claim  on  register » 14OT 

duties  of,  on  appeals.  Sec.  989  to 959 

to  file  notice  of  appeal 940 

to  file  undertaking  on  appeal 910 

justification  before 948 

copies  of  certain  papers  on  appeal  to  be  certified  by 9ii3 

certificate  of,  to  remittitur 958 

Of  Suprkmk  Court— 

to  file  certificates  of  applicants  for  license,  Supreme  Court  Rule 1 

certificate  of  Clerk  below  to  be  filed  by,  ib.  Rule 2 

to  file  transcript,  etc.,  on  appeal,  ib.  Rule 2 

certificate  of,  to  be  used  on  motion  to  dismiss,  ib.  Rule 4 

map,  etc.,  to  accompany  certified  transcript,  ib.  Rule 7 

not  to  file  transcripts  not  comphing  with,  ib.  Rule 8 

to  have  transcript  printed,  when,  ib.  Rule 10 

order  on,  to  certify  whole  record,  ib.  Rule 12 

to  arrange  calendar,  how  and  when,  ib.  Rule 15 

to  place  criminal  cases  first,  ib.  Rule 36 

to  record  opinions,  ib.  Rule 19 

to  issue  remittitur,  when  only,  ib.  Rule 20 

to  transmit  certified  copy  of  opinion,  when,  ib.  Rule 23 

not  to  allow  papers,  etc.,  to  be  withdrawn  only,  ib.  Rule 24 

to  issue  writs  of  certiorari,  when,  ib.  Rule 2.5 

not  to  remit  papers  till  costs  paid,  ib.  Rule 26 

to  file  petition  for  writ  of  mandate,  etc.,  ib.  Ruto 28 

when  and  how  to  issue  writ  of  mandate,  ib.  Rule 29 

to  file  answer  to  writ,  ib.  Rule 29 

to  arrange  calendar  for  writs  of  mandate,  ib.  Rule 32 

to  issue  writ  immediately,  ib.  Rule..... 33 
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CLERK  (Of  Suprkmjs  Court)—   {Co7itinued.)  Section 

to  place  cause  on  calendar,  when,  ib.  Rule 84 

to  enter  dismissal  on  stipulationf  ib.  Rule 35 

to  issue  remittitur  immediately,  when,  ib.  Rule 35 

of  Court  below  to  transmit  original  paper,  ib.  Rule 36 

to  tile  what,  on  original  applications,  ib.  Rule 37 

CODE  OF  CIVIL  PROCEDURE  — 

Title  and  Divi^^ions  of  this 1 

when  takes  effect 2 

not  retroactive 3 

construction  of 4 

construction  of,  with  regard  to  existing  laws 5 

actions  not  affected  by 6 

limitations  continue  to  run 7 

terms  used  in,  defined 8 

Political,  Part  V  of.  Sec.  4406  to 4505 

rule  of  deci.<iion  in  common  law,  when .". 4468 

when  silent,  construed 4468 

construction  of,  rule 4478 

with  relation  to  laws  of  1872,  construed 4479 

one  with  another,  how  construed 4480 

Titles  of,  when  conflicting,  construed 4481 

Chapters  of,  when  conflicting,  construed 4482 

Articles  of,  when  conflicting,  construed 4483 

sections  of,  when  conflicting,  construed , 4484 

terms  used  in,  detined 17 

provisions  of,  apply  to  enforcement  of  liens 1198 

apply  to  Justices*  Courts,  what  provisions 869 

fur  condemnation  of  lands,  what  applicable 1256 

CODICILS— 

included  in  will,  Subd.  14 17 

COMMENCEMENT  OP  ACTION- 

by  filing  complaint  and  issuing  summons 405 

summons,  how  signed  and  directed 407 

by  alias  summons,  when 408 

lis  pendens  filed,  when 409 

in  Justices'  Courts 839 

in  Police  Courts 929 

See  Actions. 

COMMISSION— 

to  take  testimony  in  this  State,  when  may  issue 2021 

cases  in  which  to  issue,  enumerated 2021 

to  take  testimony  out  of  the  State 2024 

upon  what,  how,  and  to  whom  issued 2024 

interrogatories  annexed  to 2025 

or  it  may  be  without  interrogatories 2025 

authorizes  what  to  be  done 2026 
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COMMISSION—   (Continued.)                                                                      Section- 
not  beinp^  returned,  does  not  postpone  case 2027 

deposition  taken  by,  who  may  use W2R 

how  to  be  returned 2026 

See  Justices*  Court;  "Witness;  Evipence. 

COMPENSATION— 

of  attorneys,  to  be  agreed  on 1021 

tenant?  entitled  to,  in  partition  suits 778 

when  to  be  fixed  by  the  Court 779 

when,  to  make  land  equal  in  partition 792 

allowed  appraisers  of  estate 1444 

allowed  for  land  condemned 1249 

of  referees  and  surveyor,  in  partition 768 

of  referees,  in  allowance  of  claims  against  estate 15C«8 

of  referees  in  accountings,  how  paid  by  estate 1636 

of  executor  of  the  will  or  administrator  of  estate 1616 

commissions  allowed  as,  when 1618 

commissions  allowed  as,  other  being  renounced 1616 

reasonable  allowance  to  agent  of  heir,  etc 1692 

reasonable  charges  and,  to  guardian •  1776 

uf  attorneys  for  absentees  in  probate  matters 1718 

See  Damages;  Fees;  Costs. 

COMPLAINT— 

when  filed,  action  deemed  commenced S50 

bytintervenor  in 387 

to  be  answered  as  if  an  original 387 

actions  commenced  by 405 

how  indorsed 406 

copy  of,  when  to  be  served  with  summons 409 

grounds  of  demurrer  to ^ 430 

demurrer  to,  must  distinctly  specify  grounds  of  objection 4S1 

objection  to,  may  be  made  by  answer 433 

objections  to,  when  deemed  waived 434 

answer  to,  what  to  contain 437 

verification  of 446 

■ 

upon  written  instrument 447 

to  describe  real  property  by  metes  and  bounds 455 

what  to  contain  in  actions  for  libel  and  slander 400 

material  allegations  in,  deemed  true  unless  specifically  denied 462 

supplemental,  may  be  allowed  on  motion 464 

parties  may  amend,  after  demurrer,  of  course 472 

may  be  amended  in  other  cases,  when 473 

when  injunction  may  be  granted  on 525 

when  injunction  may  be  granted  on 627 

what  to  contain  to  authorize  an  injunction 526 

on  injunction,  must  be  verified 527 

issue  of  law  arises  by  demurrer  to 589 

issue  of  fiict  arises  by  answer  controverting 590 
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COMPLAINT—   {Continued.)  Section. 

in  pHrtition  action '.  753 

ib 755 

ib 761 

ib ,. 763 

what  Clerk  must  indorse  on 406 

pleading  by  plaintitt'. 422 

Mrst  pleading  by  plaintiff. 425 

must  contain  what 426 

cause  of  action  in 426 

relief  mut^t  bo  prayed  for  in 426 

what  causes  may  be  joined  in 427 

how  stated  in 427 

copy  of,  to  be  served  with  summons 410 

amendments  to,  how  made  and  served '. 432 

how  conditions  pleaded  in 457 

supplemental,  when  and  what 464 

for  injunction,  to  be  verified 527 

constitutes  part  of  judgment  roll ; 670 

in  partition  actions 753 

in  usurpation  of  office,  action 804 

in  Justice's  Court,  what  is 853 

a^inst  boats  and  vessels 815 

in  forcible  entry  and  detainer 1166 

for  condemnation  of  lands 1243 

for  dissolution  of  corporation 1228 

in  contested  elections .t 1115 

amended,  in  certain  events , 1173 

See  Actions;  Djcmurrek. 

COMPROMISE— 

otfbr  to,  and  proceedings  on 997 

offer  in  Justice's  Court 895 

effect  of  offer  on  costs 895 

effect  of,  on  costs  elsewhere 997 

offer  not  accepted,  cannot  be  proved 997 

administrator  may,  debt  due  estate 1588 

guardian  may,  debt  due  ward 1769 

COMPUTATION  OF  TIME-See  Time. 

CONCEALED— 

• 

property  claimed,  how  obtained  by  Sheriff. 517 

defendant,  how  served  with  process 412 

witness,  how  served  with  process 1988 

executor  or  administrator,  how  notice  served 1430 

estate,  how  proceeded  for 1459 

will,  how  compelled  to  be  produced 1302 

property  fraudulently,  defendant  subject  to  arrest  for 479 

CONDEMNATION  OF  LAND— See  Eminent  Domain. 
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CONDITION-  Section, 

precedent,  how  pleaded 457 

CONCLUSIVE- 

evidence,  dcflnition  of. 18CS 

no  evidence  is,  except  that  declared  by  the  Codes 19T8 

CONFESSION— 

of  judgment,  when  and  how  made 1 132 

of  judgment,  what  must  set  forth 1133 

of  judgment,  must  be  indorsed,  filed,  and  entered,  how,  etc.... 1134 

of  judgment,  in  Justice's  Court  having  authority,  how  entered 1135 

of  judgment,  for  what  it  may  be  entered 1132 

CONFLICT— See  Construction. 

CONSANGUINITY— 

disqualifies  Judge,  when 170 

disqualifies  juror,  when 6(12 

disqualifies  referee,  when 641 

CONSOLIDATION— 

of  actiuns  condemning  lands 1243 

of  actions  to  enforce  liens 1196 

of  causes  of  action  in  one  complaint... 427 

of  actions,  when  may  be  ordered 1048 

CONSENT- 

to  change  of  place  of  trial 396 

to  reference  of  cause 6S8 

of  parties  interested,  to  sale  of  estate 1539 

CONSTABLE— See  Justice's  Court, 

CONSTRUCTION— 

of  terms  used  in  the  Code 17 

of  the  provisions  of  the  Code 5 

the  common  law  rule  of 4 

of  the  Code.    Effect  on  officers 6 

of  Acts  and  existing  laws 7 

on  actions  commenced 8 

of  statutes  of  limitation f, 9 

of  words  conferring  authority  to  three  or  more 1.5 

of  words  and  phrases  used 16 

of  statute  law  or  rule 18 

civil  and  criminal  remedies  not  merged 32 

of  common  law  rule  of  decision 446S 

when  Code  silent 4468 

of  the  Codes  with  laws  of  1872 4479 

of  the  Codes,  one  with  another 448<» 

of  conflicting  Titles 4481 

of  conflicting  Chaptera 4482 

of  conflicting  Articles 4483 

of  conflicting  sections 4484 


INDEX.  527 

CONTEMPT-  Section. 

judicial  officers  may  punish  for,  in  what  cases 178 

application  to  same  Court  for  order  refused,  is  a 183 

of  Justices'  Courts,  what  acts  constitute 906 

how  punished,  when  committed  in  presence  of  Justice 907 

what  punii^hmunt  may  he  imposed  by  Justice. 909 

when  not  in  presence  of  Justice 908 

judgment  against  for,  must  he  entered 910 

acts  constituting,  enumerated 1209 

reentry  on  realty,  after  eviction,  is  a 1210 

when  punished  summarily 1211 

when  must  be  shown  by  affidavit 1211 

warrant,  or  notice  to  issue,  when 1212 

bail  may  be  given  by  one  arrested  for 1213 

warrant  for,  how  executed 1214 

bail  bond  on,  form  of  for 1215 

warrant,  how  returned  with  undertaking 1216 

hearing  the  charge  of 1217 

judgment  and  penalty,  if  guilty 1218 

to  be  imprisoned  till  performance,  when 1219 

if  party  fails  to  appear,  proceedings 1220 

illness,  excuse  for  non-performance 1221 

confinement  for 1221 

judgment  in  case  of,  final 1222 

provisions  which  do  not  apply  to  proceedings  in 1016 

in  refusing  obedience  to  citation 1460 

in  case  of  embezzlement,  in  Probate  Court 1461 

disobedience  of  subpoena  a 1991 

forfeiture  by  witness 1992 

may  arrest  witness  in 1993 

commitment  in 1994 

See  Citation. 

CONTESTING  ELECTIONS— 

who  may  contest,  and  grounds  of  contest 1111 

irregularity  and  improper  conduct  of  Judges 1112 

at,  annul  elections 1112 

when  not  to 1113 

illegal  votes,  whc^  not  to  vitiate  election 1114 

proceedings  on  contest 1115 

statement  of  cause  of  contest 1116 

when  based  on  reception  of  illegal  votes,  contestant  to  deliver  to 

respondent  a  list  of  votes  claimed  to  be  illegal 1116 

statement  of  cause  of 1117 

want  of  form  not  to  vitiate 1117 

Judge  to  hold  special  term  for  trial  of  contest 1118 

Clerk  to  issue  citation  to  respondent 1110 

witnesses,  attendance  of,  how  enforced 1120 

power  of  Court,  adjournment  of  Court 1121 
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CONTESTING  ELECTIONS—    {Continued.)  Soction. 

rules  to  jifovcm  Court  in  trial  of  contest 11*^ 

Couit  may  declare  who  was  elected 1123 

fees  of  officers  and  witnesses 11-4 

a 

costs,  judpfment  for % 1125 

appeal,  when  to  be  taken 1126 

when  election  void,  and  office  vacant 1127 

CONTEST— See  Probate  Court;  Will;  Letters  or  Administration. 

CONTINUANCE— See  Postponkmekt. 

CONTRACTORS- 

liens,  enforcement  of 1X83 

See  Liens. 

CONTRACTS— 

conditions  in,  how  pleaded., 457 

express  or  implied,  joined,  how 427 

attachment  may  issue  on,  when 537 

actions  on,  authorize  arrests,  when 479 

in  actions  on,  jury  waived,  when 6:U 

judgment  by  default  on 585 

,                when  judp;mcnt  on,  to  be  for  gold  coin 585 

specific,  enforced 5S5 

for  conveying  lands  to  decedent 1565 

sale  by  administrator  subject  to 1566 

assignment  of,  by  administrator 156S 

may  be  ifold  by  adminiatrator 1565 

CONTRIBUTION— 

action  for,  byjoint  debtor  or  obligor 7CD 

enforced  against  distributees,  when 1564 

CONTROVERSY— 

submission  of,  without  action 1281 

Court  may  decide Cii9 

See  zVrbitration. 

CONVERSION— 

of  money  or  property  ground  for  arrest 477 

of  property  of  estate v 145S 

proceedings  on 1459 

CONVENIENCE— 

of  witness,  change  of  venue  for u 397 

CONVEYANCE— 

who  may  take  acknowledgments  of 179 

mortgages  not  considered  as,  when 744 

purchaser  at  SherilTs  sale  or  assignee  entitled  to 703 

under  administrator's  sale  real  estate 1555 

by  administrator  in  certain  cases 1597 

verified  petition  for,  by  obligee 1508 
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CONVEYANCE—   {Continued.)  Section. 

when  nclrnini?trnt-or,  etc.,  ordered  to  make 1600 

proceedings  to  procure 1599 

when  executor  or  administrator  must  make 1(501 

action  for,  by  obligee,  when \ 1602 

what  title  administrator  passes  in  puch  cage 1003 

decree  for  recorded,  entitles  to  po?ses!»ion 1604 

death  of  person  entitled  to,  who  obtains 1606 

production  of,  entitle-  to  poasespion 1607 

when  estate  to  make,  to  pay  debts,  Sec.  1530  to 1576 

CONVICTION— 

of  attorney  of  felony,  effect  on  licenije/ 288 

COPARTNERSHIP— 

survivoi-  cannot  be  administrator  of  decedent*s  estate 1365 

of  decedent  settled  by  survivor 1585 

interest  in,  of  d(K;Klent  to  bo  appraised 1585 

account  of,  to  be  rendered 1585 

may  be  sued  by  firm  name 388 

COPY— 

of  written  instrument  in  complaint  admitted,  when 447 

of  complaint  to  bo  served  with  summons 410 

of  summons  when  being  served 411 

of  summons  to  be  mailed  to  defendant 413 

of  complaint,  when  served,  jurisdiction  had 416 

of  amendments  to  i)leftdings  served 432 

of  affidavit  to  Ik' given  defendant,  when 484 

of  undertaking  by  surety  indorsed,  authority  to  arrest 489 

Sheriir  to  return  copy  of  undertaking,  when 492 

of  affidavit  and  underUiking  to  bcvserved,  when 513 

of  complaint}  etc.,  served  with  injunction 627 

of  attachment,  how  used  by  Sheriff. 542 

of  attachment,  how  used  in  garnishment 543 

from  receiving,  garnishee  bound 544 

of  papers  to  be  supplied  by  redemptioner 705 

of  complaint  in  partition  huits 7o8 

of  account  is  complaint  in  Justice*s  Court 853 

of  Justice's  judgment  to  be  tiled 898 

of  notice  of  appeal,  how  served 940 

of  notice  of  appeal  to  be  furnished  on  appeal... 950 

of  notice  of  appeal  to  be  furnished,  when 951 

of  motion  for  new  trial 952 

t*)  bo  certified,  how,  and  by  whom 953 

of  notice  of  appeal  in  Justice's  Court 974 

of  docket,  etc.,  on  appeal  to  County  Court 977 

party  may  demand,  of  writings ■  1000 

of  writ  served  by  telegraph 1017 

67— Vol.  II.— Co.  Civ.  Pro. 
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COPY—    (Conti7iued,)  Section. 

of  lo.-it  paper  to  supply  original 1045 

of  judgment  in  mnndHmus 1076 

of  judgmont  to  the  return  on  mandamus 1077 

of  verdict  in  mandamus  trial 1096 

of  notice  served  in  forcible  entry  and  detainer  ca?es ~  1162 

of  probate  notices  mailed 1901 

of  probate  notices  mailed  of  foreign  wills 1323 

of  foreign  will  admitted  to  probate 1323 

of  citation  to  be  left  in  service 1398 

of  Older  of  transfer  and  papers 1431 

of  order  of  retransfer,  etc 1432 

of  instrument  basis  of  clain)  against  estate 1497 

of  judgment  becomes  claim  against  estate 1504 

of  order  in  sales  o(  real  estate  of  decedent 1539 

of  order  in  such  salei  to  be  given  to  administrator 1546 

of  writing,  when  evidence 1855 

seal  affixed  to 1901 

copy  of  judicial  record '» 1905 

copy  of  judicial  record  of  foreign  country 1907 

of  official  documents  certified ^ 191S 

public  record  of  private  writing 1919 

or  transcript  of  Justice's  docket 1921 

certificate  to 1922 

what  certificate  must  state 1923 

of  entry  as  evidence,  when 1947 

See  Summons;  Citation;  Notice;  Kulf^^  Supreme  Court. 

CORPORATION— 

how  summons  to  be  served  on 411 

verification  of  pleading  by  officer  of 446 

when  insolvent  or  dissolved,  receiver  for 564 

voluntary''  dissolution  of 1227 

application  of,  for  dissolution  in  writing,  and  to  set  forth 1228 

application,  by  whom  signed,  and  how  verified 1229 

what  order  the  Judge  makes  thereon 1280 

notice  by  publication,  etc 1230 

proceedings  to  dissolve.  Sec.  1231  to 1233 

receivers  or  trustees  for,  when  applied 6<»5 

CORRECTION- 

of  pleading.'?,  etc.,  when  allowed  (Sec.  68) ^ 473 

of  verdict,  when  permitted  and  directed....! 619 

CORROBORATIVE- 

evidence,  definition  of 1839 

COSTS— 

on  nonsuit,  to  be  paid  by  plaintiff 581 

on  judgment  by  default 585 

in  foreclosure  suits,  how  paid 726 
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COSTS—    (Continued.)  Section. 

prevailing  party  entitled  to 1022 

when  plaintift' cannot  recover a..  739 

in  Justice's  Court  allowed  to  prevailinpf  party 924 

to  be  included  in  judgment  by  Clerk 1035 

must  be  taxed  by  Justice 896 

in  what  cases  allowed  to  plaintift*,  of  course 1022 

in  what  cases  to  defendant,  of  course 1024 

when  allowed  to  plaintiff,  in  only  one  of  Fcveral  actions 1023 

when  to  certain  defendants,  and  not  to  others 1026 

when  of  appeal,  discretionary  with  Court 1027 

of  referees,  what,  except  in  agreed  cases 1028 

on  postponement,  may  bo  imposed  as  condition 1020 

on  tender  pleaded < 1030 

against  executor  or  administrator,  how  taxed  up 1031 

in  cases  brought  up  othcrwi.<i>e  than  by  appeal 1082 

memorandum  of,  when  to  be  filed. .« 1033 

memorandum  of,  when  filed  after  remittitur 1034 

insertion  of,  in  blank  and  docket,  by  Clerk 10.35 

security  for,  when  required 1036 

if  security  for,  is  not  given  action  dismissed 1037 

against  State,  how  paid 1038 

•           against  county,  how  paid 1039 

of  referees  in  partition,  apportioned , 708 

in  proceedings  for  condemning  lands 1255 

in  contcdted  election  cases 1124 

in  usurpalion  of  office,  action 809 

in  action:^  by  the  administrator 1031 

in  actions  against  the  administrator 1031 

in  partition,  for  abstract  of  title 799 

of  preceding  partition  suit 798 

lien  of,  in  partition  suit 796 

and  damages,  on  frivolous  appeal 957 

in  disclaimer  of  title  to  realty 739 

in  what  cases  severed y. 1026 

in  probate  proceedings,  by  whom  paid 1720 

on  suit  against  estate,  when  not  allowed 1503 

of  action  against  executor  or  administrator 1509 

when  against  executor  or  administrator  as  claimant 1510 

on  refei*enccs  in  pi'obate  case 1508 

in  application  for  guardian's  sale 1786 

on  contest  of  probate  of  will 1332 

on  revocation  of  probate  of  will 1332 

of  printing  transcript,  etc..  Supreme  Court  Rule 11 

how  taxed.  Supreme  Court  Rule 11 

to  whom  chargeable  primarily.  Supreme  Court  Rule 26 

to  be  paid  when.  Supreme  Court  Rule 26 

Sec  Rules  Suprkmk  Court;  Judomknt. 
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COUNSELORS  AT  LAW—  Section, 

See  Attorneys. 


« 


COUNTER  CLAIM— 

niaj'  bo  ?et  up  by  answer 441 

when  omission  to  Bet  up,  fatal  to 439 

d«finod 438 

what  it  anxiA  from v '*3S 

ciffect  of  omission  to  set  up,  in  Justices*  Court 8r>6 

judgment  for  excess  of. 6d6 

tinding  of  the  verdict  in  case  of. G26 

demurrer  to  answer  containing 443 

COUNTY— 

service  of  summonp  on 411 

costs  against,  paid  how 1039 

cannot  be  required  to  give  security  for 1058 

verification  of  pleading  by  officer  of 440 

County  Court  in  each 82 

Probate  Court  in  each 94 

terms  of  District  Court  at  county  seat  of  each 75 

terms  of  District  Courts  in,  Sec.  58  to 75 

actions  to  be  tried  in  which 392 

ib f •  393 

offense  in  two  or  more,  where  tried 393 

trial  of  actions  against  or  between 2&i 

may  be  in  any,  unless  defendant  wii^hes  change 396 

in  what,  complumt  filed,  to  be  stated  in  summons 407 

to  bo  specified  in  c(jmplaint 406 

Judges  of  one,  to  hold  Court  in  another 161 

District  Judge  of  another,  to  hold  Court  in IfiO 

Governor  to  designate  Judge  for 162 

COUNTY  COURT— 

one  for  each  county 82 

has  a  seal 147 

what  seal  to  bo  used,  the  one  in  use 148 

seal  of,  how  provided 149 

private  seal  of  Clerk  used  as  seal  of. ~  150 

Clerk  of,  to  keep  the  seal 151 

to  what  seal  of,  need  not  be  fixed 152 

Judges  of  election  and  terms 83 

jurisdiction  of,  two  kinds 84 

original  jurisdictitm  of 85 

appellate  jurisdiction  of 86 

presumptions  in  favor  of  its  acts,  etc 87 

terms  of 88 

always  open  lor  certain  cases 89 

terms  of,  where  hold '. 90 

in  forcible  entry  and  detainer  cases  in .....r...  1163 
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COUNTY  COURT—   (Co7itinued.)  Section. 

in  dissolution  of  corporations 1227 

in  change  of  names 1275 

in  contested  elections 1121 

proceedings  in,  in  con.te8tcd  elections 1122 

special  terms  of,  for  what  purpose 1118 

when  indictment  found  in,  goes  to  Municipal  Court 106 

appeals  from,  in  what  cases 966 

appeals  to,  Sec.  974  to 980 

may  review  on  appeal,  what 980 

Judges  of,  may  hold  in  another  county 161 

District  Judges,  when  m&y  hold  Court  in  another 160 

when  Governor  may  designate  Judge  for 162 

admission  of  attorney  to 277 

trani.fer  of  cause  from  one  to  another 398 

provij-ions  relating  to  appeals  not  to  appb'  to 959 

may  issue  writ  of  review 1068 

may  issue  writ  of  mandamus : 1085 

may  issue  writ  of  prohibition 1103 

See  County;  County  Judge. 

COUNTY  JUDGE— 

election  and  term  of. 83 

to  hold  wliat  Court 82 

to  determine  successor  to  Justice  of  the  Peace 918 

when  may  discharge  imprisoned  debtor 1144 

where  to  reside 158 

may  hold  Court  in  another  county 161 

when  to  hold  Court  in  another  county,  how  designated.'. 162 

power  of,  at  chambers 166 

to  be  notified  of  time  of  drawing  jury 215 

to  be  present  at  drawing  of  jury 216 

may  appoint  phonographic  reporter 269 

when  disqualilied  place  of  trial  to  be  transferred 398 

mny  oidor  arrest  of  defendant ..:  480 

may  grant  injunction 525 

when  may  grant  injunction 526 

to  require  undertaking  on  injunction * 529 

may  order  hearing  of  injunction 530 

when  may  enjoin  corporations 531 

may  dissolve  injunction 533 

ma}^  release  attacliment 555 

may  issue  order  for  appearance  of  judgment  debtor 714 

may  order  arrest  of  judgment  debtor 715 

may  grant  order  to  survey  property  in  litigation 742 

may  justify  sureties  on  appeal  bond 948 

orders  of,  Sec.  1003  to 1007 

may  order  inspection  of  papers 1000 

'   when  may  fix  appeal  bond 943 
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COUNTY  JUDGE—    {Co7Ui7iucd,)  Section. 

maybe  witno?s  in  his  own  Court -  1^3 

may  order  examination  of  prisoner  as  witness 1^*35 

may  issue  commission  to  take  testimony 2024 

what  may  hear  at  chambers -  1108 

shall  not  have  partner  practicing  law 173 

See  County  Court;  Forcible  Ektry  and  Di:tainkr; 
Courts;  Judicial  Officeks. 

COUNTY  OFFICERS— 

not  subject  to  jury  duty 200 

contesting  elections,  Sec.  1111  to ^ ^.  1127 

actions  for  usurpation,  Sec.  802  to -  809 

See  Officers. 

COURT  COMMISSIONER— 

not  to  have  practicing  attorney  for  partner 173 

how  appointed 2.>S 

power  of 259 

reference  may  bo  made  to 640 

when  to  report 643 

the  findings  and  their  eifect 644 

review  of  findings  on  exceptions 645 

COURTS— 

of  this  State,  where  enumerated 3^5 

of  record,  which  are 34 

manner  of  summoning  jury  for,  of  record 225 

manner  of  summoning  jury  for,  not  of  record 2300 

of  record,  may  order  jury  drawn,  when 226 

proceedings  in  drawing 227 

when  not  jurors  enough,  dut^-  of 227 

For  trial  of  impeachments — 

Sec.  35  to .'. ZS 

members  of  the 35 

powers  of  the,  and  jurisdiction 36 

oflScers  of  the : 37 

proceedings  in 38 

Of  last  resort— See  Supreme  Court. 

to  be  held  in«each  county,  a  county 82 

District,  Sec.  54  to 78 

Probate,  S(3C.  94  to ICO 

Municipal,  Criminal,  Sec.  104  to 110 

Justices,  Sec.  112  to '. 118 

Police 121 

publicity  of  proceedings  of,  Sec.  124  to 125 

powers  incidental  to,  Sec.  128  to 130 

seals  of,  Sec.  147  to 152 

miscellaneous  provisions  respecting.  Sec.  182  to 187 

sittings  of  all,  to  be  public 124 
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COURTS  (Of  last  rksokt)—   {Continuetl.)  Section. 

excepting  in  di voice  suit 125 

powers  of,  enumeratetl 128 

of  record  may  mnke  rules 129 

when  such  rules  tnke  effect 130 

d«y9  on  which,  may  bo  held 133 

days  when,  not  to  b«  held 134 

exception  as  to  business 1S4 

when  a  holiday  interferes,  what  day  is  legal 135 

if  no  Juil^^o  attend-),  what  done 139 

if  none  for  a  we4»k,  what  done 140 

plac(!  of  holding,  Judge  may 142 

parties  to  appear  at  appointed  place 143 

roomys  for,  to  be  provided # 144 

what  have  seals 147 

si'als  i'or  tho««e  not  provided  with A 149 

private  seal,  when  used 150 

aflixcd  to  what,  seal  of ITd 

qimliMcation  of  Judges  of,  Sec.  150  to 159 

l*owers  of  Judges  out  of. 170 

ix»w(»rt:  of  Judges  in.  Sec.  177  to 179 

Di.ntrict,  may  appoint  Comnnssioners 258 

may  determine  controversies,  when 389 

when  may  order  parties  to  bo  brought  in 889 

jurisdiction  of,  to  which  cause  is  transferred 399 

where  action  iH  brought  to  be  mention(»d  in  summons 407 

when  acquires  jurit diction  of  action 415 

name  of,  to  be  stat^*d  in  complaint 420 

may  order  bill  of  item!*  of  account 4r4 

when  may  order  amendment  of  pleadings 470 

may  allow  amendments  before  or  after  demurrer 472 

may  iinpo>e  terms  on  amendment ^73 

must  disregard  errors  and  defects  in  pleadings 475 

may  order  arrct^t  of  defendant 480 

to  indorse  allowance  on  bail  bond 406 

may  grant  injunction .'. 525 

when  may  grant  injunction , 526 

when  may  not  grant  injunction i 528 

to  restrain  defendant  till  decision  in  injunction 5£8 

to  require  security  on  injunction 5l!9 

may  oixior  hearing  for 530 

only,  may  enjoin  corporations 531 

may  dissolve  or  modify  injunction 532 

may  order  j)roperty  to  be  delivered  after  examination  of  gurnibheo  545 

may  release  attachment 555 

may  appoint  receivers 5f4 

deposit  in 572 

manner  of  enforcing  order  for  deposit  in 573 

may  render  a  several  judgment 579 
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COURTS  (Or  last  rksort)—   (Continued,)  Section. 

when  may  gmnt  nonsuit , 581 

may  take  account  aftor  default 585 

may  order  account  taken  after  default,  by  referees 585 

to  try  issues  of  law 591 

when  may  not  grant  continuance 595 

to  try  challcngi's  for  cause 603 

when  to  charge  jury : G07 

where  there  are  several  defenses,  Court  to  determine  order  of. 607 

how  to  charge  jury 608 

special  instructions  to  jnr}-  hy  request  of  parties 609 

may  order  sick  juror  to  be  discharged 615 

may  order  cause  to  be  restored 616 

admonition  by,  to  jury  on  separation 611 

may  adjourn  in  absence  of  jury 617 

may  direct  sealed  verdict 617 

verdict  may  be  corrected  under  advice  of. 619 

when  may  order  view  of  premises 610 

when  to  tr^^  issues 631 

to  decide  what  is  waiver  of  jury  trial 631 

decision  of,  when  questions  of  fact  are  tried  by  it 631 

may  order  reference ^S 

ib : 639 

ib 640 

to  dispose  of  objections  to  referees 642 

parties  may  except  to  rulings,  etc.,  of 646 

adverse  part3',  when  deemed  to  excei)t  to  certain  rulings  of. 647 

when  may  grant  new  trial 657 

to  make  a  statement  on  decision  of  motion  for  new  trial 661 

eficct  of  such  statement  of. 661 

may  compel  satisfaction  of  judgment 675 

may  restrain  commission  of  waste 706 

may  require  appearance  of  judgment  debtor 714 

may  order  arrest  of  judgment  debtor ; 715 

may  appoint  referee  for  examination  of  judgment  debtor 714 

may  require  debfor  of  judgment  debtor  to  be  examined 717 

may  order  debtor  to  apply  debt  to  saiisfy  judgment 719 

may  forbid  transfer  of  debtor's  property 720 

may  punish  for  contempt 721 

may  decree  sale  of  mortgaged  property 726 

to  direct  deposit  of  surplus  money  in  foreclosure  after  sale 727 

to  order  sale  of  property  mortgaged  when  debt  not  all  .duo 728 

shall  award  treble  damages  in  certain  cases 732 

ib 738 

may  order  entry  upon  disputed  property  for  survey 742 

may  grant  injunction  during  foreclosure,  and  after  sale  before  con- 
veyance   745 

actions  in  partition  in,  Sec.  752  to 801 
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COURTS  (Or  last  resort)—   (Cfontinued.)  Section, 

proceedings  for  usurpation  of  office  or  franchise,  Sec.  802  to 809 

proc6edings  against  steamersr  etc.,  Sec.  813  to 827 

in  Justice^s,  proceedings  in,  Sec.  832  to 933 

See  Justice's  Court. 

in  Police,  proceedings  in,  Sec.  929  to 933 

EuLES  OF  Supreme— See  Rules.  • 

proceedings  in  taking  appeals  generally.  Sec.  936  to 959 

appeals  from  District 963 

appeals  from  County ; 966 

appeals  from  Probate,  Sec.  969  to 971 

appeals  to  County,  Sec.  974  to 960 

proceedings  against  joint  debtors,  Sec.  989  to 994 

motions  and  orders  in.  Sec.  1003  to 1007 

notices  filing  and  service  of  papers  in,  Sec.  1010  to 1017 

costs  in  proceedings  in,  Sec.  1021  to 1039 

general  provisions  for.  Sec.  1045  to 1058 

special  proceedings  in  writs  of  mandate  and  prohibition.  Sec.  1067  to  1110 

contesting  elections,  Sec.  1111  to 1127 

summary  proceedings,  Sec.  1152  to 1178 

enforcement  of  liens,  Sec.  1180  to '. 1206 

contempt,  Sec.  1209  to 1222 

voluntary  dissolution  of  corporations,  Sec.  1227  to 1238 

eminent  domain.  Sec.  1237  to 1263 

escheated  estates.  Sec.  1269  to 1272 

change  of  names,  Sec.  1275  to 1278 

arbitrations,  Sec.  1281  to 1290 

proceedings  in  Probate  Courts,  Sec.  1298  to 1346 

sole  traders,  Sec.  1811  to 1821 

Probate  Court— 

proceedings  in,  Sec.  1294  to 1809 

See  Estates  oe  Decedents;  Administrator. 

CREDIBILITY  OF  WITNESS— 

impeachable,  in  all  cases 1879 

how  determined  and  affected 1847 

collateral  fact,  inquiry  of,  affecting 1868 

when  experts  are  witnesses  to  decipher  characters 1863 

what  facts  experts  may  prove 1870 

experts  to  prove  unwritten  laws 1902 

See  Witness;  Evidence. 

CREDITORS— 

are  redemptioners .* 702 

may  discharge  imprisoned  debtor,  when ^ 1153 

preferred  against  steamers,  etc 825 

State  and  county  preferred,  for  taxes  against  estates 1669 

preferred  in  cases  of  assignments  to  pay  debts 1204 

68— Vol.  II.— Co.  Civ.  Pro. 
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CREDITORS—   (Ckmtinued,)  Section! 

when  entitled  to  become  adminiBtrator. 1365 

special  administrator  not  to  be  sued  by *. 1415 

to  present  claims  against  estate  of  decedent 1493 

proceedings  thereon,  Sec.  1494  to ^ ^ 1504 

may  apply  for  sale  of  real  estate,  when ^ 1545 

may  require  suits  by  administrator  to  be  brought 1590 

may  contest  administrator's  settlement  and  accounts 1635 

entitled  to  pro  rata  dividend  of  insufficient  estate. 1645 

deduction  on  claim  contingent,  when 1648 

when  may  have  execution  from  Probate  Court 1649 

when  may  sue  administrator  for  omitted  payment 1650 

See  EsTATKS  ov  Dscedsnts;  Supplemintary  Frcckkdingb. 

CROSS  COMPLAINT— 

all  matters  of,  to  be  pleaded  in  answer,  under  the  Code,  Sec.  437  to  441 

CROSS  DEMANDS— 

what  deemed,  compensated 440 

failure  to  set  up,  fatal  to,  when 439 

what  answer  may  contain ^  437 

defined  as  counter  claim 438 

CUMULATIVE  EYIDENCE- 

definition  of. 1888 

CU8T0MS- 

may  be  proved  as  to  mining  claims,  etc.,  when 748 

of  sister  States,  as  unwritten  law,  how  proved 1902 

CUSTODIAN— 

Court  shall  designate,  of  abstract  in  partition  action 799 

of  will,  duty  of,  to  deliver  when  and  to  whom 1298 

of  the  will,  how  forced  to  produce  it 1302 

of  public  writings,  must  allow  inspection  of. 1892 

of  writing  or  paper,  Court  may  direct  inspection  of,  etc 1000 

o!  public  writings,  to  give  copy,  whem 1893 

of  prisoner  witness,  to  produce  him  when 1997 

of  jail,  to  produce  witness  prisoner 1995 

See  Shebivf. 

D 

DAMAGES- 

complaint  to  state  amount  of,  demanded 426 

what  claims  for,  may  be  united «...  427 

on  judgment  by  default,  how  assesl^.^ 585 

jury  to  establish,  in  certain  cases 627 

excessive,  ground  for  new  trial 657 

may  be  recovered  in  actions  for  nuisance 731 

treble,  allowed  in  actions  for  waste 732 

treble,  allowed  in  actions  for  trespass 733 

treble,  allowed  in  actions  for  forcible  entry 735 
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DAMAGES—   (Continued,)  Section. 

measure  of,  in  certain  cases 736 

plaintiff  may  recover,  in  certain  case,  for  withholding  property 740 

when,  set  off  by  improvements 741 

purchaser  of  property  under  execution  may  sue  tenant  for 746 

double,  awarded  for  embezzlement  of  estate 1460 

for  ne^jlect  of  administrator  to  make  return  of  inventory 1450 

for  usurpation  of  office 807 

for  neglect  or  misconduct  in  sale  by  executor  or  administrator 1571 

in  double  value  of  land  sold  by  executor  or  administrator,  for  fraud 

in 1672 

liquidated,  for  fraud 1672 

party  -aggrieved  may  recovet  on  bond 1571 

when,  given  in  action  for  mandate 1095 

may  be  added  to  costs  on  appeal  for  delay 957 

in  action  for,  to  real  property,  entry  allowed  to  survey 742 

for  frivolous  motions  for  rehearing.  Supreme  Court  Rule 20 

See  Actions;  Judomknts,  etc. 

DAYS,  JUDICIAL- 

whon  Courts,  etc.,  may  be  held 138 

on  what,  may  not  be  held 134 

if  that,  appointed  is  not,  next  is 185 

DEATH— 

of  attorney,  proceedings  on 286 

of  person  before  period  of  limitation  expires 353 

father  or  mother  may  maintain  action  for,  of  child 376 

guardian  may  maintain  action  for,  of  ward 376 

representatives  may  sue  for,  of  person  caused  by  negligence 377   , 

action  not  to  abate  by,  of  pa^ty 383 

not  to  prejudice  set-off. 439 

judgment  on  verdict  after 669 

execution  may  issue  after,  of  judgment  debtor 686 

of  party,  action  not  to  abate 395 

of  party,  not  to  bar  counter  claim 440 

of  attorney,  effect  on  client 286 

right  of  possession  not  affected  by,  etc 327 

does  not  invalidate  judgment  in  partition 766 

judgment  may  be  rendered  on,  atler  verdict 669 

who  entitled  to  sue  for  injuiy  causing 376 

heirs,  etc.,  of  one  wrongfully  killed  by  another,  may  sue 377 

exemplary  damages  for  wrongful '. 377 

of  employer,  wages  of  employ^  preferred  claim 1206 

of  stranger,  to  be  reported  to  Public  Administrator 1728 

after,  testator^s  custodian  of  will  to  do  what 1298  * 

of  decedent,  jurisdictional  fact 1294 

ib 1295 

presumed,  when  not  heard  from  for  seven  years,  Subd.  26 1963 

suggested  in  Supreme  Court  Rule 14 
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DEBTOR—  Section. 

of  defendant  to  be  garnished 1 543 

liability  off  after  garnishment 544 

of  judgment  debtor  may  pay  creditor 716 

of  judgment  debtor  examined 717 

proceedings  against  judgment,  how  conducted 718 

of  debtor  may  pay  debt  of,  by  order  of  Judge 719 

proceedings  against,  garnished 720 

See  Cbeditor;  Dkbtb. 

■ 

DEBTS— 

of  decedent  to  be  inventoried 1445 

bequest  of,  to  be  inventoried 144S 

due  by  executor  named,,  is  not  discharged '. 1447 

must  be  collected  by  executor  or  administrator 1581 

due  estate  may  be  compromised,  when 1588 

which  executor  or  administrator  not  to  account  for 1615 

claims  for,  when  to  be  returned  by  administrator 1512 

payment  of,  of  estate.  Sec.  1643  to 1653 

order  in  which,  to  be  paid 1643 

order  of  Court  for  payment 1647 

how  attached,  with  credits 542 

how  levied  on  under  execution v 688 

may  be  paid  to  Sheriff  and  discharged,  when.. 547 

how  attached 542 

in  attachment,  notice  to  be  given  to  party  holding  credits  or  owing 

debts 542 

can  be  levied  upon,  when 547 

Sheriff's  receipt  sufficient  to  discharge 547 

ib 716 

may  be  levied  upon .\...  688 

See  Dkbtok;  Creditor;  Estatks  of  Decedents. 

DECISIONS— 

to  be  written,  and  filed  by  Court 632 

of  Court,  on  motion  for  new  trial 660 

facts  and  conclusions  in,  how  stated 663 

exceptions  to,  taken  how , 646 

when  excepted  to,  of  cause 647 

when  may  be  reviewed  on  appeal 956 

of  motion  to  modify,  award  is  final 1289 

opinions  making,  in  Supreme  Court,  when  recorded.    Rule 19 

copy  of,  to  go  with  remittitur  when  recorded.    Rule 23 

what  stated  in * 633 

exceptions  to,  how  stated 648 

when  may  be  vacated 657 

rule  of,  in  mining  claims 748 

DECLARATIONS— 

of  intention  by  proposed  sole  trader 1812 
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DECLAKATIONS—   {Gontinued,)  Section. 

what  to  contain ; 1813 

of  another,  does  not  affect  rights /. 1848 

of  one  from  whom  title  is  derived,  jurhen  evidence 1849 

when  resgestcBas  evidence 1850 

of  member  of  a  family,  what  evidence 1852 

of  decedent,  as  to  what,  evidence 1853 

part  of  given,  all  m list  be,  when 1854 

of  parties,  when  may  be  shown ; 1870 

of  decedent,  evidence  of  what .Y 1852 

See  EviDENCK. 

DEFAULT— 

on  failure  to  answer  amended  complaint 43^ 

what  relief  to  be  granted  in  judgment  by 680 

judgment  by,  whsn  entered .f. 686 

judgment  by,  against  non-resident 685 

•   motion  for  new  trial,  when  to  be  dismissed  for 660 

jn  mandate,  not  granted 1088 

See  JUDOMKNT. 

DEFECT— 

of  parties,  ground  of  demurrer 430 

when  account  contains,  Court  may  order  further 464 

in  pleadings.  Court  must  disregard 476 

See  Plkadings. 

DEFENDANT— 

is  the  adverse  party 308 

limitation  when  cause  of  action  accrues  against  absent 361 

who  may  be  made  parties 370 

ib 884 

several  may  be  joined  as 380 

defense  by  one  or  more 380 

landlord  may  be  made,  in  action  for  property  in  possession  of  tenant  379 

action  whore  tried,  when  he  is  a  non-resident 395 

how  may  waive  summons 406 

summons  must  be  directed  to 407 

summons  must  direct,  to  appear  and  answer,  when.., 407 

summons,  how  served  on 409 

ib 410 

service  on,  when  made  by  publication 411 

attorney  may  be  appointed  forabsent 412 

when  the  action  is  against  several 413 

voluntary  appearance  of,  to  service  of  summons 415 

pleadings  of 422 

when  may  demur 430 

mhy  demur  and  answer  at  same  time 431 

may  demur  to  whole  or  part  of  complaint 431 

when  must  answer  amended  complaint 432 
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DEFENDANT—   (Continued,)  Section. 

when  deemed  to  have  waived  objections  to  complaint ~  4M 

answer  of,  what  to  contain.....'. 437 

may  set  forth  several  defenses,  separately  stated 440 

may  answer  part  and  demur  to  part  of  complaint ~  440 

when  not  personally  served  may  answer  in  six  months 473 

proceedings  when  plaintiff  ignorant  of  name  of. 474 

can  be  arrested,  when /b 479 

to  be  discharged  on  giving  bail  or  deposit 486 

how  m«y  give  bail 487 

bail  may  surrender 4S8 

ib 489 

imprisonment  in  State  Prison  exonerates  bail 491 

discharge  of,  exonerates  bail - 491 

on  arrest  may  give  deposit  instead  of  bail 497 

liability  of  Sheriff  for  escape  of  arrested 501 

may  apply  to  set  aside  order  of  arrest 503 

to  be  served  with  certain  papers  in  replevin t...  512 

may  except  to  sureties  in  replevin 513 

effectof  such  exception 513 

may  claim  redelivery  of  property 514 

justiJScation  of  sureties  of,  in  replevin 615 

may  be  restrained  after  answer  to  injunction  filed 528 

may  be  heard  before  injunction  issues..^ 530 

may  move  to  dissolve  injunction 532 

what  requisite  to  support  such  motion 532 

property  of,  may  be  attached 537 

^         property  of,  how  attached 542 

may  have  residue  of  attached  property  redelivered 561 

may  in  attachment  have  judgment « 553 

when  may  move  to  discharge  attachment 554 

ib 556 

what  property  of,  may  be  attached 541 

judgment  in  an  action  against  se^ral 579 

may  have  nonsuit  entered 581 

judgment  against,  In  default i ; 585 

may  bring  issue  to  trial '. 594 

may  take  a  dismissal 594 

may  challenge  jurors €01 

allowed  four  peremptory  challenges 601 

when  to  open  defense 607 

order  of  defense  where  there  are  several 607 

proceedings  on  judgment  for,  on  issue  of  law ~  635 

may  waive  jury  trial 631 

may  object  to  referee 641 

may  move  for  new  trial 657 

may  bring  cause  before  Court  for  argument / 665 

may  have  judgment,  when 666 

If,  disclaim  ownership  in  certain  actions  plaintiff  not  to  recover  costs  739 
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DEFENSES—  Section. 

asaifcnment  of  thing  in  action  not  to  prejadice 868 

when  new  matter  constitutes  a 437 

defendant  tnay  set  forth  compensation  as 440 

plaintiff  may  demur  to  sufficiency  o£ 443 

on  written  instrument,  when  deemed  genuine  and  executed 448 

may  state  what  in  libel  and  slander 461 

when  defendant  to  open  his :«. •, 607 

order  of,  where  there  are  several 607 

several,  muy  be  set  up  in  answer- 441 

DEFINITIONS— 

of  terms  used  in  this  Code 17 

Courts  take  notice  of. 1875 

See  COKSTBUCTION. 

DELIBERATION— 

of  jury,  how  conducted 618 

may  return  after  retiring  for *. 614 

DEGREES— 

of  evidence  enumerated 1828 

DELIVERY— 

of  personal  property,  plaintiff  may  claim 509 

of  personal  property,  plaintiff  may  claim 510 

of  property  purchased  at  execution  sale,  how  made 698 

ib 699 

of  certificate,  when  given 698 

ib 699 

of  certificate,  when  sufficient  to  pass  the  property 699 

DEMAND— 

of  bill  of  items,  when  and  how 454 

of  possession  in  forcible  entry  and  detainer  actions 1161 

DEMURRER— 

of  attorney  to  accusation 295 

of  attorney  to  accusation,  if  overruled,  must  answer 29jS 

waives  summons 406 

is  part  of  pleadings 422 

to  the  complaint,  when  put  in - 430 

causes  of,  to  complaint 430 

must  speaify  what 431 

may  be  taken  to  the  whole  or  part  of  complaint 431 

defendant  may  demur  and  answer  at  the  same  time 481 

to  answer  and  defenses,  by  plaintiff .' 443 

after  or  before,  either  party  may  amend  pleadings 472 

when  not  waived , 472 

if,  to  complaint  overruled.  Court  may  allow  answer  filed 472 

if,  to  answer  overruled,  facts  alleged  deemed  denied 472 

issue  of  law  raised  by 589 
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DEMURRER—   (ConHnued.)  Section. 

when  adverse  party  deemed  to  except  to  ruling  of  Court  on 647 

in  contesting  will 1312 

to  answer,  in  mandate 1091 

in  Justice's  Court 854 

proceedings  on,  in  Justice  of  the  Peace  Court 858 

to  amended  pleadings .' 432 

ib 860 

See  PLEADiifos;  Complaikt;  Answeb. 
DENIAL— 

of  accusation  by  attorney 294 

ib 206 

of  the  complaint,  specific  and  general 4S7 

must  be  verified,  or  written  instruments  deemed  genuine 447 

/  of  claim  to  property  in  action  by  defendant,  plaintiff  not  to  recover 

costs 739 

iailure  to  make,  effect '. 462 

See  Akbweb. 
DEPOSIT- 

defendant  may  be  discharged  on  giving 486 

ib 497 

to  be  paid  into  Court  by  Sheriff. 498 

may  be  withdrawn  on  giving  bail 499 

how  disposed  of  after  judgment 500 

when  to  be  paid  in  Court 572 

disposal  of  such 573 

manner  of  enforcing  order  for,  in  Court 574 

of  surplus,  in  Court  on  foreclosure  sale 727 

of  surplus,  after  selling  steamer 825 

'  on  substituting  other  defendant 386 

on  appeal,  Sec.  941  to .'^. 949 

on  appeal,  when  waived 9iS 

for  costs  in  Justice's  Court,  when 923 

of  fees  in  trial,  right  of  property 689 

of  summons  in  Post  Office 415 

for  service  by  mail 1013 

money  on,  no  limitation  for  action  on,  Note  to 337 

DEPOSITION- 

may  be  taken  when  cause  continued 596 

term  defined,  depose 17 

the  word,  defined •. .'. 2004 

in  what  form  taken ^  2000 

when  maybe  used 2019 

of  witness  out  of  State 2020 

of  witness  in  the  State 2021 

of  witness,  how  taken 2024 

commission  to  issue 2024 

interrogatories  to  be  prepared 2025 

duties  of  Commissioners 2026 
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DEPOSITION—   (Continued,)  Section. 

non-return  of  commission,  trial  continued 2027 

by  whom  used 2028 

in  the  State,  before  whom  taken 2031 

how  taken,  and  by  whom  used 2032 

when  may  be  excluded /..  2033 

once  taken,  may  be  read,  when 2034 

to  be  used  out  of  this  State 2035 

how  procured  d^on  commission 2036 

how  procured,  if  no  commission 2037 

when  taken  without  commission 2037 

testimony,  how  taken «.. 2038 

may  be  taken  in  case  of  adjournment 596 

See  EviDE>'ca. 

DESCENT— 

caste,  right  of  possession  not  affected  by 829 

See  Estates  of  Decedents. 

DESCRIPTION— 

of  property  in  complaint 455 

of  property  in  order  for  survey 743 

DEVISEE— See  Estates  or  Decedents. 

DISBURSEMENTS— 

when  allowed  in  actions , 1021 

bill  of,  by  whom  verified 1033 

See  Costs. 

DISCHARGE— 

of  defendant,  on  bail  or  deposit 486 

of  defendant,  exonerates  bail 491 

of  juror  for  sickness 615 

in  civil  actions 1143 

for  failure  to  furnish  support 1154 

application  for 1144 

service  of  notice 1145 

examination  of  prisoner 1146 

interrogatories  in  writing 1147 

oath  administered 1148 

order  of  discharge. 1149 

successive  applications  for 1150 

when  final 1151 

judgment  may  be  enforced  against  estate 1152 

prisoner  not  subject  to  rearrest  after 1153 

of  executors  from  debt  due  decedent,  Sec.  1447  and 1448 

order  for 1647 

by  judgment  or  decree .^. 1697 

See  Executors  and  Administratobs. 

69— Vol.  II.— Co.  Civ.  Pro. 
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DETAINER—  Section. 

claims  for  damages  for  unlawftil,  may  be  united 427 

complainant,  when  to  recover  treble  damages  for. 735 

plaintiff,  in  certain  case,  may  recover  damages  for 740 

DISABILITY- 

certain,  of  parties  excluded  from  time  to  commence  actions 830 

ib 352 

must  exist  when  right  accrues ^ 357 

of  party  insufficient  to  cause  abatement 383 

of  Justice,  proceedings  under. 922 

DISCCfi^TINUANCE-See  I^smibsal. 

DESCRIPTION— 

of  real  property  in  pleadings 455 

DEVISEE— See  Pkobatk  of  Will;  Estates  or  Deceased  Pebsoks. 

DIRECT  EVIDENCE— 

defined 1831 

what,  sufficient  to  prove  facts 1844 

DISCLAIMER— 

in  actions  to  quiet  title 739 

DISCOVERY- 

of  new  evidence  ground  for  new  trial CS7 

DISCRETION— 

abuse  of,  g^und  for  new  trial 657 

of  Court,  in  allowance  of  costs 1025 

costs  on  appeal,  when  in 1027 

costs  on  postponement,  are  in 1029 

costs  on  condemnation  of  land  in 1255 

in  granting  stay,  under  writ  of  review 1072 

ordering  issues  in  mandate  to  be  tried  by  jury  in 1090 

in  admitting  evidence  on  collateral  questions 1868 

in  allowing  jury  to  view  premises.. 1954 

in  arranging  order  of  proof. 2042 

as  to  form  of  oath 2095 

DISMISSAL— 

of  action,  on  failure  to  secure  costs 1037 

may  be  had  by  either  party,  when 594 

when,  of  action  to  be  had 581 

of  appeal,  failure  to  produce  papers,  etc 954 

of  appeal,  effect  of. 955 

of  motion  for  new  trial,  on  failure  to  appear 660 

See  Supreme  Court  Rules. 

« 

DISOBEDIENCE— 

to  order  of  Court  to  make  deposit 574 

of  referee  in  supplemental  proceedings 721 

See  Contempts. 
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DISTRIBUTION— See  Estate;  DscKDKifTS.  Section. 

DISTRICT  COURTS— 

in  each  Judicial  District 55 

Judges,  election  and  terms  of. 56 

jurisdiction 57 

terms  of,  in  First  District 58 

terms  of,  in  Second  District 59 

terms  of,  in  Third  District 60 

terms  of,  in  Fourth  District 61 

terms  of,  in  Fifth  District 62 

terms  of,  in  Sixth  District ^.  63 

terms  of,  in  Seventh  District f. 64 

terms  of,  in  Eighth  District..: 65 

terms  of,  in  Ninth  District 66 

terms  of,  in  Tenth  District ^ 67 

terms  of,  in  Eleventh  District 68 

terms  of,  in  Twelfth  District 69 

terms  of,  in  Thirteenth  District 70 

terms  of,  in  Fourteenth  District 71 

terms  of,  in  Fifteenth  District 72 

terms  of,  in  Sixteenth  District 73 

terms  of,  in  Seventeenth  District 74 

terms  of,  where  held .• 75 

duration  of  term? 76 

adjournment  of  the 77 

judgment  may  be  entered  in  vacation 78 

qualifications  of  Judges  of. 157 

Judges  of,  may  hold  Court  in  another  district 160 

powers  of  Judges  of,  at  chambers 166 

Judges  of,  may  appoint  phonographic  reporter 269 

attorneys  admitted  to 277 

transfer  of  causes  from  one  to  another 396 

• 

may  appoint  receivers,  when 565 

to  have  seal 147 

ib 149 

terms  of.  Sec.  58  to 74 

escheated  estates  in 1269 

liens  in 1X91 

•  eminent  domain.  Sec.  1243  to 1247 

judgments,  etc.,  in  vacation 78 

of  Sacramento  County  in  escheated  estates 1272 

Judge  of,  election,  term,  etc 56 

what  Judge  of,  may  do 179 

who  eligible  to  Judgeship  of. 157 

Judge  of,  must  not  act  as  attorney 172 

power  of  Judge  of,  atchambers 166 

residence  in  San  Francisco  of  Judge 159 

may  hold  Court  in  other  district 160 
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DISTRICT  COURTS—    (Continued,)  Section. 

Judge  of,  to  reside  in  the  district 168 

See  Court;  Judqe;  Action,  etc. 

DIVORCE- 

sittings  of  Court  for,  may  be  private 125 

DOCKET— 

of  judgment,  by  Clerk 671 

what  constitutes 672 

how  entries  in,  made - 672 

open  for  public  inspection 673 

transcript  filed  in  otbcr  counties 674 

satisfaction  to  be  entered  in 675 

of  Justice,  pleadings  in 851 

of  Justice,  to  contain 911 

of  Justice,  as  evidence 912 

index  to,  kept  by  Justice  91S 

of  Justice,  delivered  to  successor 914 

proceedings,  on  office  becoming  vacant 915 

execution  may  issue  on,  when 916 

transcript  of,  of  foreign  Justice,  evidence 1921 

transcript,  how  authenticated 1922 

^               copy  of,  to  be  produced  by  redemptioner 705 

DUPLICATE- 

certifcate  of  sale  by  .execution  to  be  filed  with  Recorder 700 

£ 

EJECTMENT— 

action,  how  affected  by  alienation 7^ 

costs  in  actions  of.. 1022 

what  claim  may  be  joined  in  action  of. 427 

findings  in  action  of,  by  jury 6C5 

ELECTION— 

of  SupreQie  Justices ' 40 

of  District  Judges 56 

of  County  Judges 83 

,  of  Probate  Judge  in  San  Francisco 96 

of  Municipal  Criminal  Court  Judge  in  San  Francisco 105 

of  Justices  of  the  Peace 113 

of  ministerial  ofiicers,  where  prescribed 262 

ELECTION,  CONTESTING— 

proceedings  in.  Sec.  1111  to 1127 

EMBEZZLEMENT— 

of  money,  etc.,  ground  for  arrest 479 

of  estate  of  decedent.  Sec.  1458  to 1461 

by  administrator,  his  letters  to  be  revoked 1626 

of  wards'  property 1800 
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EAJINENT  DOMAIN—  Section. 

defined 1237 

purposes  for  which  it  may  be  exercised 1238 

what  estates  in  land  may  be  acquired  by  condemnation 1239 

private  property  defined 1240 

classes  enumerated 1240 

facts  necessary  to  be  found  before  condemnation 1241 

parties  may  make  location 1242 

may  enter  to  make  surveys * 1242 

jurisdiction  in  District  Court 1243 

the  complaint  and  its  contents '. 1244 

summons,  what  to  contain , 1245 

how  issued  and  served 1245 

who  may  defend 1246 

what  the  answer  may  show,  and  how  verified 1246 

Court  shall  have  jurisdiction  to  regulate 1247 

the  mode  of  making  crossings  or  of  enjoying  a  common  use 1247 

Court  or  jury  to  assess  damages 1248 

the  date  with  respect  to  which  compensation  shall  be  assessed 1249 

the  measure  thereof. 1249 

new  proceedings  to  cure  defective  title ^ 1250 

payment  of  damages 1251 . 

damages,  to  whom  paid 1252 

final  order  of  condemnation,  what  to  contain 1253 

when  filed,  title  vests 1263 

putting  plaintifiT  in  possession 1254 

costs  may  be  allowed;  distribution  thereof. 1255 

rules  of  practice 1256 

new  trials  and  appeals 1257 

when  title  takes  efiTect,  and  construction  of. 1258 

when  title  takes  efiTect 1259 

construction 1260 

pending  proceedings  not  afifected 1261 

rules  of  practice 1262 

exceptions .• 1263 

ENTRY- 

of  order  or  jud^ent  of  Supreme  Court  in  vacation 48 

of  order  or  judgment  of  District  Court  in  vacation 78 

County  Court  always  open  for,  of  orders,  etc 89 

on  real  estate,  when  deemed  valid 322 

on  real  estate,  damages  for  unlawful 735 

ERRORS— 

immaterial,  disregarded,  when 475 

of  law,  when  gft-oundfor  new  trial 657 

ESCHEATED  ESTATES— 

manner  of  commencing  proceedings  relative  to 1269 

receiver  of  rents  and  profits  may  be  appointed 1270 
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ESCHEATED  ESTATES—   {Ccmtinued,)  Sectiw. 

appesnnce,  pleading^,  and  trial 1271 

prDceedings  by  persons  claiming 1272 

ESTATE— 

for  life  or  years,  in  partition 770 

ESTATES  OF  DECEDENTS— 

jurisdiction  of  Probate  Court  over  the  estate,  when  exercised 1294 

when  decided  by  first  application 1295 

cases  enumerated 97 

WnJ«,  PftOBATB  OF— 

Af ifion,  noticfy  and  proof-- 

custodian  of  will  to  deliver  same,  to  whom;  penalty 1296 

who  may  petition  for  probate  of  will 1299 

contents  of  petition 1300 

whon  executor  forfeits  rig:ht  to  letters 1301 

will  to  accompany  petition  or  iU  presentation  prayed  for,  and  how 

enforced .« 1302 

notice  of  petition  for  probate,  how  ffiven 1303 

heirs  and  named  executors  to  be  notified,  how 1304 

petjflon  may  be  presented  to  Judge  at  chambers,  and  what  Judge 

•                   may  do~ 1305 

hearing  proof  of  will  after  proof  of  service  of  notice 1306 

who  may  appear  and  contest  the  will .'..  1807 

probate,  when  no  contest 1308 

olo^rraphic  wills - 1309 

contestant  to  file*  grounds  of. 1812 

petitioner  to  reply 1312 

how  jury  obtained  and  trial  had 1313 

verdict  of  the  jury;  judgment;  appeal 1314 

witnesses  who  and  how  many  to  be  examined 1315 

pro'>f  of  handwriting  admitted,  when 1315 

U?stimony  reduced  to  writing  for  future  evidence 1316 

if  proved.^certificate  to  be  attached 1317 

will  and  proof  to  be  filed  and  recorded 1318 

j:\jreign  viU&— 

proved  in  other  SUtes  to  be  recorded 1322 

when  and  where i822 

proceedings  on  production  of  a  foreign 1S23 

hearing  proofe  of  probate  of  foreign 1324 

t\mtest  after  probate— 

probate  may  be  contested  within  one  year 1327 

ciUtlon  to  be  issued  to  parties  interested ,  1328 

the  hearing  had  on  proof  of  service 1329 

petitions  to  revoke  probate  of,  how  tried 1380 

judgment,  whaU *. l^^O 

•  on  revocation  of  probate,  powers  of  executor  cease 1831 

not  liable  for  acts  in  good  faith 1331 
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ESTATES  OF  DECEDENTS—   (Continued,)  Section. 

costs  and  expenses,  "by  whom  paid 1332 

probate^  when  conclusive 1333 

disability  of  Infants  and  others 1333 

Lost  or  destroyed  will — 

proof  of,  to  be  taken 1338 

must  have  been  in  existence  at  time  of  death 1339 

to  be  certified,  recorded,  and  letters  thereon  granted 1340 

Court  to  restrain  injurious  acts  of  executors  or  administrators, 

when .' 1341 

NuncupaMve  wills —  ^ 

when  and  how  admitted  to  probate 1344 

additional  requirements  in  probate  of. 13^5 

contests  and  appointments  to  conform  to  what  provisions 1346 

Letters  testamentary — 

to  whom  letters  on  proved  will  to  issue 1349 

who  are  incompetent  as  executors  or  administrators '. 1350 

letters  with  will  annexed  to  issue,  when 1350 

interested  parties  may  file  objections 1351 

unmanned  woman,  executrix*  or  administratrix,  marrying,  her  au- 
thority ceases 1352 

married  woman  named  may  be  executrix  but  not  administratrix....  1352 

executor  of  an  executor 1353 

letters  of  administration  durante  niinore  estate ^ 1354 

acts  of  a  portion  of  executors  valid 1365 

authority  of  administrators  with  will  annexed 1356 

letters,  how  issued 1356 

Form  of  letters — 

testamentary 1360 

of  administration  with  the  will  annexed 1361 

of  administration «. 1362 

Granting  letters  of  administration — 

order  of  persons  entitled  to  administer 1365 

partner  not  to  administer 1365 

preference  of  persons  equally  entitled .« 1366 

in  discretion  of  Court  to  appoint  administrator 1867 

when  minor  entitled,  who  appointed  administrator 1368 

who  are  incompetent  to  act  as  administrators 1369 

married  woman  not  to  be  administratrix 1370  ' 

Ghranting  petition — 

applications,  how  made 1371 

when  granted 1372 

notice  of  application 1373 

^  contesting  applications 1374 

hearing  of  application 1375 

evidence  of  notice 1376 

grant  to  any  applicant 1377 

proofs  before  granting  letters  of  administration .*...  1378 

letters  may  be  granted  to  others  than  those  entitled 1379 
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STATES  OF  DECEDENTS—   (Continued,)  Section. 

Hevocation  of  letters — 

of  administration 1383 

when  petition  filed  citation  to  issue 1384 

hearing  of  petition  for  revocation 1385 

prior  rights  of  relatives  in  revoking  letters 1386 

Oat/us  and  bonds— 

administrator  or  executor  to  take  oath 1387 

I         letters  and  bond  to  be  recorded 1387 

l)ond,  form  and  requirement  of. 1388 

additional  bonds,  when  required 1389 

conditions  of  bonds 1390 

each,  when  more  than  one  administrator,  to  give  separate  bond^ 1391 

several  recoveries  may  be  had  on  same  bond 1392 

bond?,  and  justification  of  sureties  on 1393 

must  be  approved , 1398 

citation  and  requirements  of  Judge  on  deficient  bond ~  1394 

additional  security 1391 

right  ceases,  when 1395 

when  bond  may  be  dispensed  with 1396 

petition  asking  for  further  bonds 1397 

citation,  etc.,  to  show  cause * 1398 

further  security  may  be  ordered 1399 

neglecting  to  obey  order 1400 

suspending  powers  of  executor,  etc 1401 

further  security  ordered  without  application  of  party  in  interest 4102 

release  of  sureties 1403 

new  sureties 1404 

neglect  to  give  new  sureties  forfeits  letters 1405 

application  to  be  determined  out  of  term  time 1406 

Special  administrators — 

special  administrators,  when  appointed 1411 

special  letters  may  be  issued  out  of  term  time 1412 

preference  given  to  persons  entitled  to  letters 1413 

special  administrator  to  give  bond  and  take  oath 1414 

duties  of  special  administrator 1415 

when  special  administrator's  powers  cease 1416 

special  administrator  to  render  account 1417 

Wills  found  after  letters — 
on  proof  of  will,  after  grant  of  letters  of  administration,  letters 

revoked 1423 

power  of  executor  in  such  a  case 1424 

remainin/^  administrator  or  executor  to  continue  when  hb  colleagues 

are  disqualified 1425 

who  to  act  when  all  acting  are  incompetent 1426 

executor  or  administrator  may  resign,  when 1427 

Court  to  appoint  successor.    Liability  of  outgoer 1427 

all  acts  of  executor,  ete.,  valid  until  his  power  is  revoked 1428 

transcript  of  Court  minutes  to  be  evidence 1429 
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ESTATES  OF  DECEDENTS—   {dmiinued.)  Section. 

Disqualification  of  Judges — 

when  Judpfo  not  to  act <. 1430 

when  proceedings  to  be  transferred,  and  where 1431 

transfer  not  to  change  right  to  administer 1432 

rctransfer,  how  made 1432 

when  proceedings  to  be  returned  to  original  Court 1433 

Removals  and  suspensions — 

suspension  of  powers  of  executor 1436 

executor  to  have  notice  of  his  suspension 1437 

to  be  cited  to  appear 1437 

any  party  interested  may  appear  on  hearing 1438 

notice  to  absconding  executors  and  administrators 1439 

may  compel  attendance 1440 

Inventory  and  appraisement — 

inventory  to  be  returned,  including  the  homestead 1443 

appraisement  and  pay  of  appraisers 1444 

«       oath  of  appraisers  and  inventory,  how  made 1445 

inventory  to  account  for  moneys 1446 

if  all  money,  no  appraisement  necessary 1446 

effect  of  naming  a  debtor  executor...... 1447 

discharge  or  bequest  of  debt  against  executor 1448 

to  make  oath  to  inventory 1449 

letters  may  be  revoked  for  neglect  of  administrator 1450 

inventory  of  after  discovered  property 1451 

administrator  and  executor  to  possess  estate 1452 

executor  or  administrator  to  deliver  real  estate  to  heirs  or  devisees 

at  the  end  of  ten  months 1453 

when  there  are  debts  to  be  satisfied 1453 

Embezzlement  of  estate — 

before  grant  of  letters  testamentary 1458 

citation  to  person  suspected  of. ;• 1459 

refusal  to  obey  citation,  penalty  for,  and  for  embezzlement 1460 

may  be  compelled  to  disclose  by  imprisonment 1460 

liable  for  double  damages 1460 

persons  entrusted  with  estate  of  decedent  may  be  cited  to  account...  1461 

The  support  of  the  family — 

widow  and  minor  children  may  remain  in  decedent's  house,  etc 1464 

all  property  exempt  from  execution  to  be  set  apart 1465 

for  use  of  family 1465 

may  make  extra  allowance 1466 

payment  of  allowance 1467 

property  set  apart,  how  Apportioned  between  widow  and  children...  1468 

estates  less  than  fifteen  hundred  dollars  to  go  to  wife  and  child 1469 

those  less  than  three  thousand  to  be  summarily  administered 1469 

when  all  property  to  go  to  children 1470 

70— Vol.  II.— Co.  Civ.  Pro. 
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The  homeHtead— 

rights  of  survivor  to  homestead 1474 

selected  and  recorded  homestead  set  off  to  person  entitled 1475 

subsisting  liens  to  be  paid  by  solvent  estate 1475 

appraisers  to  carve  out  of  the  original,  exceeding  five  thousand  dol- 
lars in  value,  a  homestead 1476 

report  the  same ^ 1476 

report  of  the  appraisers 1477 

minority  and  minority,  which  may  be  confirmed 1477 

day  to  be  set  for  confirming  or  rejecting  report ~  1478 

appeal 1478 

if  report  rejected,  other  appraisers  appointed ~  1479 

if  again  rejected,  partition  suit  to  be  brought ~  1479 

instead  of  dividing  the  homestead i 1480 

who  may  take  a  deed  thereof  at  appraised  value 1480 

if  no  homestead  is  selected  and  recorded  prior  to  death  of  decedent  1481 

one  maybe  petitioned  for 1481 

Court  to  direct  partition  suit  in  the  District  Court,  when 1482 

proceedings  thereon 1482 

if  property  is  common  or  separate^  Court  to  cause  appraisement 

and  admeasurement  to  be  made 1483 

new  appraisement,  when  ordered 1484 

instead  of  deeding  property  at  appraised  value,  public  sale  to  be 

ordered,  when. 1484 

costs,  to  whom  chargeable 1485 

persons  succeeding  to  rights  of  homestead  owners  have  all  their 

powers  and  rights 1485 

certified  copies  of  certain  orders  to  be  recorded ~  1486 

Claims  against  the  estate— 

notice  to  creditors 1490 

additional  notice 1490 

time  expressed  in  notice ~  1491 

copy  and  proof  of  notice  to  be  filed  and  order  made ~  1492 

time  within  which  claims  against  an  estate  must  be  presented 1493 

claims  to  be  sworn  to 1494 

when  allowed,  to  bear  same  interest  as  judgments 1494 

Probate  Judge  may  piesent  claim,  and  action  thereon 1495 

allowance  and  r^ection  of  claims 1496 

approved  claims  or  copies  to  be  filed ^  1497 

claims  secured  by  liens  may  be  described 1497 

lost  claims 1497 

rqected  claims  to  be  sued  for  within  three  months 1496 

claims  barred  by  statute  of  limitations 1499 

when  and  who  Probate  Judge  may  examine 1499 

claims  must  be  presented  before  suit 1500 

time  of  limitation „  1501 

claims  in  action  pending  at  time  of  decease 1502 

allowance  of  claim  in  part ^  1503 
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effect  of  judgment  against  executor 1504 

execution  not  to  issue  after  death 1505 

if  one  is  levied  the  property  may  be  sold 1505 

what  judgment  is  not  a  lien  on  real  property  of  estate 1506 

may  refer  doubtful  claims 1507 

effect  of  referee's  allowance  or  r^ection 1507 

trial  by  referee,  how  confirmed  and  its  effect 1508 

liability  of  executor,  etc.,  for  costs 1509 

claims  of  executor,  etc.,  against  estate J.510 

executor  neglecting  to  give  notice  to  creditors 1511 

to  be  removed ,. 1511 

executor  to  return  statement  of  claims ~  1512 

Sales  in  general — 

personal  es\ate  first  chargeable 1516 

real  estate,  when  sold 1516 

no  sales  valid  except  by  order  of  Probate  Court 1517 

applications  for  orders  of  sale 1518 

•but  one  petition,  order  and  sale  must  be  had 1519 

in  what  cases 1519 

Sales  of  personal  property — 

perishable  and  depreciating  property  to  be  sold 1522 

order  to  sell  personal  property 1523 

partnership  interests  and  choses  in  action,  how  sold 1524 

order  of  sale 1525 

what  to  direct  and  what  to  bo  first  sold 1525 

sale  of  personal  property 1526 

Sales  of  mines— 

mines  may  be  sold,  how 1529 

petition  for  sale,  who  may  file,  and  what  to  contain 1530 

order  to  show  cause,  how  made,  and  on  what  notice 1531 

order  of  sale,  when,  and  how  made 15S2 

further  proceedings  to  conform  to  Articles  II  and  IV 1533 

Sale  of  real  estate — 

to  sell  real  estate,  when... , ^ 1536 

verified  petition  for  sale,  what  to  contain,  and  to  what  it  may  refer.  1537 

order  to  persons  interested  to  appear 1538 

copy  to  be  served,  assent  given,  or  publication  made 1539 

hearing  after  proof  of  service « 1540 

presentation  of.  claims 1540 

administrator,  etecutor,  and  witnesses  may  bo  examined 1541 

to  sell  real  estate,  or  any  part,  when 1542 

order  of  sale,  when  to  be  made 1543 

what  the  order  of  sale  must  contain 1544 

may  be  at  public  or  private  sale 1544 

interested  persons  may  apply  for  order  of  sale 1545 

form  of  petition 1545 

to  deliver  copy  of  order  to  executor 1546 

notice  Sf  sale 1547 
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time  and  place 1548 

private  sale  of  real  estate,  how  made,  and  notice 1549 

bids,  when  and  how  received 1549 

ninety  per  cent  of  appraised  value  must  be  offered 1550 

purchase  money  on  sale  on  credit,  how  secured 1551 

hearing  and  setting  aside  sale,  and  when  resale  may  be  ordered 15o2 

may  file  objections,  when  and  who 1553 

when  order  of  confirmation  is  to  be  made,  and  when  not 1554 

conveyances 1555 

order  of  confirmation,  what  to  fetate '. 1556 

sale  may  be  postponed 1557 

notice  of  postponement 1558 

sale  of  real  estate  to  pay  legacies r  1559 

where  payment  of  debts,  etc.,  provided  for  by  will...^ 1560 

sale  without  order 1561 

may  require  security 1561 

where  provision  by  will  insufficient 1562 

estate  subject  to  debts,  etc 1563 

contribution  among  legatees 1564 

•  contract  for  purchase  of  lands  may  be  sold,  how 1565 

conditions  of  sale 1566 

purchaser  to  give  bond 1567 

executor  to  assign  contract 1568 

sales  by  executors  or  administrators  of  lands  under  mortgage  or  lien  1569 

the  holder  of  the  mortgage  or  lien  may  purchase  the  lands 1570 

his  receipt  to  the  amount  of  his  claim  a  valid  payment 1570 

administrator  and  executor  liable  for  misconduct  in  sale 1571 

fraudulent  sales 1572 

.  limitation  of  actions  for  vacating  sale,  etc 1573 

to  what  cases  preceding  section  not  to  apply 1574 

account  of  sale  to  be  returned 1575 

executor,  etc.,  not  to  be  purchaser 1576 

Powers  and  duties  of  executors  and  administrators — 

executors  to  take  possession  of  the  entire  estate 1581 

executors  may  sue  and  be  sued  for  recovery  of  property 1582 

may  maintain  actions  for  waste,  conversion,  and  trespass 15S3 

execu^r  and  administrator  may  be  sued  for  waste  or  trespass  of 

decedent.. r. 1584 

surviving  partner  to  settle  up  business 1585 

interest  therein  to  be  appraised 1585 

account  to  be  rendered 1585 

actions  on  bond  of  executor  or  administrator  may  be  brought  by 

another  administrator 1586 

what  executors  are  not  parties  to  actions : 1587 

may  compound 1588 

recovery  of  property  fraudulently  disposed  of  by  testator 1589 

when  executor  to  sue,  as  provided  in  preceding  section 1590 

disposition  of  estate  recovered « - 1591 
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ESTATES  OF  DECEDEI^TS—   (Continued.)  Section. 

0/  the  conveyance  of  real  estate — 

executor  to  complete  contracts  far  sale  of  real  estate 1697 

petition  for  executor  to  make  conveyance,  and  notice  of  hearinpj....  1598 

interested  parties  may  contest 1599 

conveyances,  when  ordered  to  be  made 1600 

execution  ©f  conveyance  and  record  thereof,  how  enforced 1601 

rights  of  petitioner  to  enforce  contract 1602 

effect  of  conveyance 1603 

effect  of  recording  a  copy  of  the  decree 1604 

recording  decree  does  not  supersede  power  of  Court  to  enforce  it...  1605 

where  party  to  whom  conveyance  to  be  made  is  dead 1606 

decree  may  direct  possession  to  be  surrendered 1607 

Liabilities  and  compensation  of  executors  and  administrators — 

when  executor  or  administrator  personally  liable 1612 

executor  to  be  charged  with  all  estate,  etc 1613 

not  to  profit  or  lose  by  estate .^..  1614 

uncollected  debts  without  fault 1615 

compensati6n  of  the  executor  and  administrator 1616 

not  to  purchase  claims  against  the  estate 1617 

executor's  and  administrator's  commissions 1618 

Accounting  and  settlements — 
to  render  an  exhibit  of  receipts  and  disbursements,  and  claims 

allowed -  1622 

citation  to  i^ccount  at  third  term 1623 

petition  for  citation  to  render  final  or  other  account 1624 

citation  to  account  on  application 1625 

objections  to  account,  who  may  file 1626 

attachment  for  not  obeying  citation 1627 

to  render  accounts  at  expiration  of  term 1628 

executor  to  account  after  his  authority  revoked 1629 

revoking  authority  of  executor,  when 1630 

to  produce  and  file  vouchers,  which  remain  in  Court 1631 

vouchers  for  items  less  than  twenty  dollars,  when  excepted 1632 

day  of  settlement  to  be  appointed,  and  must  give  notice  thereof. 1633 

final  settlement,  partition,  and  distribution  may  be  made  at  same 

time 1634 

postponing  order  in  notice 1634 

interested  party  may  file  exceptions  to  account 1635 

all  matters  may  be  contested  by  the  heirs 1636 

hearing  may  be  postponed 1636 

settlement  of  accounts  to  be  conclusive,  when  and  when  not 1637 

proof  of  notice  of  settlement  of  accounts .'■.  1638 

Payment  of  debts — 

order  in  which  debts  to  be  paid 1643 

where  property  insuflicient  to  pay  mortgage 1644 

estate  insufilcicnt,  a  dividend  to  be  paid 1645 

Ameral  expenses  and  expenses  of  last  sickness 1646 
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order  for  payment  of  debts  and  discharge  of  the  executor  and  ad- 
ministrator   1647 

provision  for  disputed  and  continj^ent  claims 1618 

after  decree  for  payment  of  debts,  executor  personally  liable  to 

creditors 1649 

claims  not  included  in  order  for  payment  of  debts,  liow  disi)osed  of  1650 

order  for  payment  of  legacies  and  extension  of  time 1651 

final  account,  when  to  be  made 1652 

neglect  to  render  final  account,  how  treated 1658 

Distribuii&ii  prior  to  final  settlement — 

payment  of  legacies  upon  giving  bonds 16^ 

notice  of  application  for  legacies 1659 

executor  or  other  person  may  resist  application 1660 

decree  prayed  for  to  require  bond,  which  must  be  given 1661 

may  order  whole  or  part  of  share  to  be  delivered.... f 1661 

where  partition  necessary,  how  made 1661 

costs 1661 

order  for  payment  of  bond,  and  suit  thereon *,.. 1662 

Final  distHbution — 

distribution  of  estate,  how  made  and  to  whom 1665 

what  the  decree  must  contain,  and  is  final 1666 

distribution  when  decedent  was  not  a  resident  of  this  State 1667 

decree  to  be  made  only  after  notice 1668 

no  distribution  to  be  ordered  till  all  taxes  on  personal  property  are 

paid 1669 

IHatribution  and  partition — 

estate  in  common 1675 

Commissioners 1675 

partition  and  notice  thereof,  and  the  time  of  filing  partition 1676 

estate  in  difierent  counties,  how  divided 1677 

partition  may  be  made  although  some  of  the  heirs,  etc.,  have  ^ 

parted  with  their  interest 1678 

shares  to  be  set  out  by  metes  and  bounds 1679 

whole  estate  may  be  assigned  to  one,  in  certain  cases. 1680 

payments  for  equality  of  partition,  by  whom  and  how 1681 

estate  may  be  sold 1682 

to  give  notice  to  all  persons  and  guardians  before  partition 1683 

duties  of  Commissioners 1683 

to  make  report,  and  partition  to  be  recorded 1684 

when  Commissioners  to  make  partition  are  not  necessary 1685 

advancements  made  to  heirs 1686 

Agent,  ayid  discharge  of  executor  or  adyninistrcUor — 

Court  may  appoint  agent  to  take  possession  for  absentees 1691 

agent  to  give  bond,  and  his  compensation 1692 

unclaimed  estate,  how  disposed  of 1693 

when  real  and  personal  property  of  absentee  to  be  sold 1694 

liability  of  agent  on  his  bond 1695 

certificate  to  claimant 1696 
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final  settlement,  decree,  and  discharge 1697 

discovery  of  property 1696 

Orders,  decrees,  processes,  minutes,  records,  trials,  and  appeals — 

orders  and  decrees  to  be  entered  in  minutes 1704 

how  often  publication  to  be  made 1705 

recorded  decree  or  order  to  impart  notice  from  date  of  filing 1706 

citation,  how  directed  and  what  to  contain 1707 

citation,  how  issued 1708 

citation,  how  served 1709 

personal  notice  given  by  citation 1710 

citation  to  be  served  five  days  before  return 1711 

one  description  of  real  estate  sought  to  be  sold  being  published,  is 

sufiicient  for  all  purposes 1712 

rules  of  practice  generally , 1713 

new  trials  itnd  appeals 1714 

within  what  time  appeal  must  be  taken 1715 

issues  joined  in  Probate  Court,  how  tried  and  disposed  of. 1716 

Court  to  try  case  when  no  jury  is  demanded 1717 

how  and  what  issues  to  be  tried 1717 

Court  to  appoint  attorney  for  minor  or  absent  heirs 1718 

also,  for  devisees,  legatees,  or  creditors,  when 1718 

what  compensation  ho  is  to  receive 1^18 

decree  relative  to  homestead,  and  eflfect  thereof. 1719 

costs,  by  whom  paid  in  certain  cases 1720 

executor,  administrator,  or  guardian  to  be  removed 1721 

when  committed  for  contempt 1721 

another  appointed 1721 

I*ublic  Adminittrator—  « 

what  estates  to  be  administered  by 1726 

to  obtain  letters,  when  and  how 1727 

his  bond  and  oath 1727 

duty  of  persons  in  whose  house  any  stranger  dies 1728 

must  return  inventory  and  administer  estates  according  to  this  title..  1729 

when  another  person  is  appointed,  to  deliver  estate 1780 

civil  ofilcers  to  give  notice  of  waste  to 1781 

suits  for  property  of  decedents^ 1732 

order  to  examine  party  charged  with  embezzling  estate 1733 

punishment  for  refusing  to  attend 1734 

order  on,  to  account...... 1735 

every  six  months,  to  make  and  publish  return  of  condition  of  estate  1736 
when  there  are  no  heirs  or  claimants,  moneys  and  efiTects  paid  to 

County  Treasurer, -etc 1737 

not  to  be  interested  in  the  payments  for  or  on  account  of  estates  in 

his  hands 1738 

when  to  settle  with  County  Clerk 1739 

how  unclaimed  estate  disposed  of 1739 

proceedings  against,  for  failing  to  pay  over  money  as  ordered 1740 

fees  of  ofiftcers,  when  and  by  whom  paid 1741 
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to  administer  oaths 1742 

preceding  Chapters  applicaLle  to 1743 

EXAMINATION— 

proceedings  in,  of  debtor  of  judgment  debtor 717 

trial,  how  conducted 718 

of  judgment  debtor,  as  to  property 714 

Of  Witness— 

oral,  defined 2O06 

order  of,  how  regulated 2042 

when  excluded 204S 

.  Courts  control  mode  of  interrogation 2044 

directand  cross,  defined 2045 

what  are  leading  que!^tion8 2046 

witness  may  refresh  memory,  when 2047 

cross,  as  to  what 2048 

party  producing  not  to  lead 2049 

when  and  how  examined 2050 

how  impeached 2051 

by  inconsistent  statements 2052 

evidence  of  good  character 2053 

«               writing  subject  Id  inspection 2054 

See  Witness;  Supflkmentaby  Fbockedings. 

EXCEPTIONS- 

mdy  betaken,  when 646 

what,  considered  excepted  to 647 

form  of. 648 

taken  on  notice  to  adverse  party ^ 650 

taken  after  judgment 651 

taken  on  refusal  of  Court  to  allow 652 

how  settled,,  where  Judge  ceases  to  hold  ofiSce 653 

taken  to  report  of  referee '. 645 

bill  of,  when  necessary  on  motion  for  new  trial 658 

bill  of,  in  judgment  roll i 670 

to  undertakings,  how  taken 948 

to  sureties  in  replevin,  when  taken 513 

to  referees 641 

ib 642 

either  party  may  take 646 

when,  must  be  taken 646 

what  deemed  excepted  to 647 

form  of. ^ 618 

to  be  signed  by  the  Judge  and  filed  with  Clerk 649 

not  presented  at  time  of  ruling 650 

after  judgment,  how  settled 651 

if  refused,  what  proceedings  may  be  taken 652 

what  proceedings  to  be  had  if  Judge's  term  expires  before  settling.  652 
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application  for  new  trial,  when  to  be  made  on 658 

statement  of  Judge,  to  constitute  bill  of 661 

EXECUTION— 

of  writ  of  attachment,  how  made 542 

may  issue  within  £ve  years 680 

how  to  issue,  to  whom,  and  form  of. 681 

in  action  on  joint  contract 682 

when  made  returnable *  683 

to  enforce  judgment 684 

after  five  years 685 

when  and  how  may  issue  after  death  of  judgment  debtor 686 

may  issue  to  Sheriff  of  any  county 687 

what  property  liable  to 688 

how  debts  and  credits  to  be  subject  to 688 

not  to  affect  property  until  levy 688 

claim  by  third  person  under 689 

such  claim,  how  determined 689 

what  exempt  from 690 

writ  of,  how  executed 691 

notice  of  sale  under 692 

selling  property  under,  without  notice 693 

sale  under,  how  effected 694 

against  delinquent  bidder 695 

officer  not  liable  in  certain  cases 697 

delivery,  by  officer,  of  property  purchased  imder 698 

ib 699 

ib 700 

real  property,  how  redeemed  from 701 

who  may  redeem  property  sold  under 701 

when  sale  under,  becomes  absolute 703 

waste  may  be  restrained  till  execution  of  conveyance  under 706 

against  property  of  joint  debtors,  undue  proportion 709 

for  deficit  after  foreolosure 726 

damages  for  injury  to  property  sold  under,  to  bo  recovered 746 

EVIDENCE— 
Dkfinitions— 

judicial 1823 

as  proof. 1824 

law  of 1826 

original 1829 

secondary .-. 1830 

direct 1831 

indirect 1832 

indirect  classified 1957 

primary 1833 
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EVIDENCE—   {Continued.)                                                                        Section- 
partial 1834 

satisfactory 1835 

indispensable 1836 

conclusive ' 1837 

conclusive,  how  restricted 1978 

cumulative 1838 

corroborative 1839 

by  inference 1958 

presumptive 1959 

Deqr££s  oy — 

certainty,  to  establish  fact 1826 

kinds  of 1827 

degrees  of. 1828 

one  witness,  when  sufficient  to  prove  a  fa«t 1844 

Effect  of— 

when  the  jury  to  judge  of. 2061 

Jury  to  be  instructed  on  points  enumerated^ «  2061 

if  conclusive  it  is  so  declared 2061 

General  Principles— 

one  witness  sufficient  to  prove  a  fact 1844 

testimony  confined  to  personal  knowledge 1845 

testimony  to  be  in  presence  of  persons  affected 1846 

witness  presumed  to  speak  the  truth 1847 

presumption,  how  repelled 1847 

ib 2051 

ib 2032 

one  person  not  affected  by  acts  of  ancAher 1848 

declarations  of  predecessors  in  title  as 1849 

declarations  which  are  part  of  transaction 1850 

evidence  relating  to  third  person 1851 

declaration  of  decedent  evidence  of  pedigree 1852 

declarations  of  decedent  evidence  against  successor..... 1853 

part  of  transaction  proved,  the  whole  admissible 1854 

contents  of  writing,  how  proved .' 1855 

agreement  in  writing  deemed  the  whole 1856 

construction  of  writing  relates  to  place 1857 

construction  of  statutes  and  instruments,  rule  of. 1858 

intention  of  Legislature  or  parties  to  be  pursued.... 1859 

circumstances  to  be  considered 1860 

terms  to  be  construed  by  general  acceptation 1861 

written,  to  control  printed  words  in  blank  form 1862 

persons  skilled  to  decipher  characters. .' 1868 

of  two  constructions,  which  to  be  preferred 1864 

written  instrument  construed  as  understood  by  parties 1865 

6onstruction  to  be  in  &vor  of  natural  right 1866 

material  allegations  only  need  be  proved- 1867 

evidence  to  be  relevant  to  question  in  dispute 1868 

evidence  on  collateral  questions  in  discretion  of  Court. 1868 

f 
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EYIDENCE  (General  Principles)—   {ConHnued.)  '  Section. 

affirmative  allegations  only  to  be  proved 1869 

facts  which  may  be  proved  on  trial 1870 

judicial  notice,  of  what  facts  Court  will  take 1875 

will  to  be  in  writing 1969 

revocation  of  will,  what  required  to  prove 1970 

transfer  of  real  property,  evidence  required. 1971 

ib 1972 

ap^reementnot  in  writing,  when  invalid 1973 

representjition  as  to  credit  of  third  party 1974 

knowledge  of  the  Court 1875 

of  material  objects  presented  to  the  senses. ..#• 1954 

when  an  inference  arises 1960 

presumptions,when  may  be  controverted 1961 

specification  of  conclusive  presumptions 1962 

specifications  of  controvertible  presumptions 1963 

what  evidence  indispensable 1967 

perjury  and  treason,  evidence  required  to  prove 1968 

Production — 

by  whom 1981 

one  producing  to  explain  altered  writing 1982 

manner  of  production  of. 2002 

See  Deposition. 
Mi8cellaneou8 — 

of  offer,  what  equivalent  to  payment 2074 

on  payment  receipt  to  be  given 2075 

when  objection  to  tender  to  be  made 2076 

rules  for  construing  description  of  land 2077 

offer  of  compromise  not  an  admission  of  debt 2078 

confession  of  adultery,  effect  of  in  divoroe 2079 

proceedings  to  perpetuate  testimony,  Sec.  2083  to....: 2089 

administration  of  oaths  and  affirmations 128 

ib 177 

administration  of  oaths  and  affirmations,  how 2094 

questions  of  fact  to  be  decided  by  jury 2101 

what  questions  to  be  decided  by  Court 2102 

questions  of  facts  to  bo  decided  by  Court  or  referees 2103 

See  Witnesses;  Writings;  Public  Writings;  Pri- 
vate Writings;  Affidavit;  Depositions;  Examina- 
tion OF  Witness;  Subpoena;  Oath;  Testimony. 

EXECUTORS- 

to  whom  letters  to  issue 1349 

when  to  appear  and  qualify 1849 

persons  incompetent  to  serve  as 1350 

objections  to  granting  letters 1351 

marriage  extinguishes  right  to  administer 1352 

one  cannot  be  executor  of  an  executor 1353 

disability  of  co-executor ^ 1354 
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« 

EXECUTORS—   (Continued,)  .  Section. 

acts  of  executor  valid  for  co-executors 1355 

contents  of  letters  testamentary 1360 

oath 1387 

bonds 1388 

to  record  letters..., 1387 

Court  may  suspend 167 

when,  may  sue  without  joining  party  interested 369 

when,  may  sue  for  death  of  person .....>. 377 

renunciation  of  ri^ht  by 1301 

what  evidence  of  executor's  authority 1429 

may  sue  without  joining  with  cestui  que  trust 369 

See  Estates  of  Decedents. 

EXECUTORS  AND  ADMINISTRATORS  —  See   Estates  of   Dece- 
dents, 

EXEMPT— 

from  execution,  property  enumerated 690 

from  jury  duty,  who  are 200 

See  Execution;  Juror. 

EXONERATION— 

of  bail  by  death 491 

of  bail  by  rearrest 488 

of  bail  by  surrender  of  defendant 489 

of  Sheriff  by  giving  bail 501 

See  Arrest. 

EX  PARTE- 

ruling,  when  is  excepted  to 647 

applications.     See   Injunction;   Mandate;   Supreme   Court 
Rules*  etc. 

EXPERTS— 

may  decipher  characters,  when 1863 

may  prove  what  fiiicts,  Subd.  9 1870 

imwritten  law  of  State,  proved  by 1902 

See  Evidence;  "Witness. 

EXPRESS  TRUST— 

trustee  of,  who  is 369 

trustee  of,  may  sue  alone 369 

F 

FACTS— 

to  be  stated  in  complaint 426 

not  sufficient,  in  complaint  ground  for  demur 430 

objection  to  want  of  sufficient,  not  waived 434 

trial  of  question  of,  not  in  pleadings * 309 

issue  of,  how  arises .,. 590 

issue  of,  how  tried 592 
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FACTS—   (Continued,)  Section. 

separate  finding  of,  on  decision 633 

findings  of,  how  prepared 634 

FARMER— 

what  property  of,  exempt  from  execution 690 

FATHER— 

may  sue  for  peduction  of  whom 375 

may  sue  for  death  or  injury  to  whom 376 

when  entitled  to  admini.^ter 1365 

when  entitled  to  guardianship  of  minor 1751 

FEES— 

Sheriff  to  deduct  his,  on  attachment,  when 551 

tender  of,  to  witnesses 1987 

of  attorney,  how  regulated 1021 

of  referees 1028 

of  recording  mechanics'  lion 1189 

See  Costs. 

FEMALE— 

unmarried,  may  prosecute  for  her  own  seduction 374 

FICTITIOUS  NAME— 

party  may  be  sued  by,  when 474 

ignorance  of  real  name  to  be  stated,  how 474 

FINDINGS— 

when  referees  to  report 643 

effect  of,  of  referees 644 

of  referee  excepted  to > 645 

of  fact,  when  waived 634 

must  be  in  writing,  and  filed « 633 

when  fact  and  conclusions  to  bo  separately  stated 633 

by  whom  prepared 635 

designated  practice  and  proceedings  on 635 

verdict  on  counter  claim 626 

verdict  on  claim  and  delivery : 627 

verdict,  general  and  jipecial,  defined 624 

verdict,  when  general  or  special,  given 625 

FINES— 

on  juror  for  failure  to  appear 238 

imposed  on  usurper  of  office 809 

in  Police  Courts 932 

for  neglect  to  obey  mandate 1097 

for  contempts 1218 

on  State  officers,  how  enforced 1097 

See  FoR7£iTUBs. 

FIRE  ENGINES— 

exempt  from  sale  on  execution 690 
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FORCIBLE  ENTRY  AND  DETAINER—  Section. 

what  Court  has  jurisdiction  in  actions  for 85 

jurisdiction  in  County  Courts  of  county  where  property  situated 1163 

judgment  for  treble  damages,  when  allowed 735 

forcible  entry  defined 1159 

forcible  detainer  defined -  1160 

unlawful  detainer  defined *. 1161 

notices,  how  served  in 1162 

parties  defendant  in  actions  for 1164 

parties  generally 1165 

complaint  in  actions  for 1166 

day  for  appearance  to  be  fixed ~  1166 

service  of  summons  and  complaint 1168 

summons,  form  and  service  of. 1167 

arrest,  order  for,  when  made 1168 

judgment  by  default  may  be  entered 1169 

defendant  may  appear  and  answer  or  demur 1170 

trial  by  jury 1171 

showing  required  of  plaintiff 1172 

what  defendant  may  show 1172 

complaint  must  be  amended 1173 

verdict  and  judgment 1174 

verification  of  complaint  and  answer 1175 

appeal  does  not  stay  proceedings  unless  so  directed 1176 

practice  and  proceedings  in 1177 

appeals,  how  taken 1178 

County  Court  always  open  for  hearing 89 

FORECLOSURE— 

where  actions  for,  to  be  tried 392 

proceedings  in 726 

what  done  with  surplus  after  sale 727 

when  not  all  due,  proceedings  in 728 

when  receiver  may  be  appointed  in 564 

exclusive  remedy  by 744 

action  against  decedent's  estate  for 150O 

See  MORTQAQE. 

FOREIGN  WILL- 

proceedings  in,  Sec.  1322  to 1334 

See  Will. 

FORFEITURE- 

limitation  of  action  for 340 

where  trial  in  action  for ..•  388 

on  sale  under  execution 6S8 

liability  of  Sheriff  to 697 

but  one  form  of  action 307 
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FRANCHISE—  ^  Section. 

actions  for  usurpation  of,  Sec.  802  to ^ 809 

See  Usurpation. 

FBAUD- 

ground  for  arrest 479 

See  Evidence;  Statute  or  Frauds. 

FURNITURE— 

what  exempt  from  execution 690 

FUTURE— 

included  in  the  present,  Subd.  13 17 

'  FUNDS- 

inyestment  of,  in  hands  of  receiver 569 

G 

GARNISHEE— 

required  to  answer .* 546 

to  furnish  memorandum 546 

is  liable  to  plaintiff 544 

when  served  with  notice  of  attachment 543 

property,  how  attached ^2 

See  Attachment. 

GOLD  COIN— 

judgment 667 

GOVERNOR— 

to  appoint  Judge  to  act  for  another 160 

when 161 

ib , 162 

GRAjND  JURY- 

duty  to  inquire  into  public  offenses 85 

to  be  impaneled 241 

how  constituted 242 

panel,  how  filled 242 

proceedings  regulated  by  Penal  Code 243 

GRANTEE— 

of  State,  when  action  cannot  be  brought  by 316 

within  what  time  action  by,  to  bo  brought 317 

GROWING  TIMBER— 

action  for  cutting 733 

GUARDIAN— 

where  power  and  duty  of,  prescribed 804 

general,  to  appear  for  infant 372 

ad  litem  of  infant,  in  actions 372 

when  and  by  whom  appointed 373 

appointed  in  Justices'  Courts 843 

power  of  Court  not  affected  by  Probate  Act 1759 
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ESTATES  OF  DECEDENTS—   {Continued,)                                           Section, 
order  for  payment  of  debts  and  discharge  of  the  executor  and  ad- 
ministrator   1647 

provision  for  disputed  and  contin^i^ent  claims 1648 

after  decree  for  payment  of  debts,  executor  personally  liable  to 

creditors 1649 

claims  not  included  in  order  for  payment  of  debts,  "how  disi)osed  of  1650 

order  for  payment  of  lej^acies  and  extension  of  time 1651 

final  account,  when  to  be  tn&de 1652 

neglect  to  render  final  account,  how  treated 1658 

Distribution  prior  to  filial  settlement — 

payment  of  legacies  upon  giving  bonds 1658 

notice  of  application  for  legacies 1659 

executor  or  other  person  may  resist  application 1660 

decree  prayed  for  to  require  bond,  which  must  be  given 1661 

may  order  whole  or  part  of  share  to  be  delivered.... r. 1661 

where  partition  necessary,  how  made 1661 

costs 1661 

order  for  payment  of  bond,  and  suit  thereon ^„ 1662 

JXnal  distribution — 

distribution  of  estate,  how  made  and  to  whom 1665 

what  the  decree  must  contain,  and  is  final 1666 

distribution  when  decedent  was  not  a  resident  of  this  State 1667 

decree  to  be  made  only  after  notice 1668 

no  distribution  to  be  ordered  till  all  taxes  on  personal  property  are 

paid 1669 

Distribution  and  partition — 

estate  in  common 1675 

Commissioners 1675 

partition  and  notice  thereof,  and  the  time  of  filing  partition 1676 

estate  in  different  counties,  how  divided 1677 

partition  may  be  made  although  some  of  the  heirs,  etc.,  have  ^ 

parted  with  their  interest 1678 

shares  to  be  set  out  by  metes  and  bounds 1679 

whole  estate  may  be  assigned  to  one,  in  certain  cases 1680 

payments  for  equality  of  partition,  by  whom  and  how 1681 

estate  may  be  sold 1682 

to  give  notice  to  all  persons  and  guardians  before  partition 1683 

duties  of  Commissioners 1683 

to  make  report,  and  partition  to  be  recorded 1684 

when  Commissioners  to  make  partition  are  not  necessary 1685 

advancements  made  to  heirs 1686 

Agenty  and  discharge  of  ezectUor  or  administrator — 

Court  may  appoint  agent  to  take  possession  for  absentees 1691 

agent  to  give  bond,  and  his  compensation 1692 

unclaimed  estate,  how  disposed  of 1693 

when  real  and  personal  property  of  absentee  to  be  sold 1694 

liability  of  agent  on  his  bond 1695 

certificate  to  claimant 1696 
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ESTATES  OP  DECEDENTS—  (Ccmtinued.)  Section. 

final  settlement,  decree,  and  discharge. 1697 

discovery  of  property 1696 

Orders,  decrees,  processes,  minutes,  records,  tHals,  and  appeals — 

orders  and  decrees  to  be  entered  in  minutes 1704 

how  often  publication  to  be  made 1705 

recorded  decree  or  order  to  impart  notice  from  date  of  filing 1706 

citation,  how  directed  and  what  to  contain 1707 

citation,  how  issued 1708 

citation,  how  served 1709 

personal  notice  given  by  citation 1710 

citation  to  be  served  five  days  before  return 1711 

one  description  of  real  estate  sought  to  be  sold  being  published,  is 

sufiicient  for  all  purposes 1712 

rules  of  practice  generally 1713 

new  trials  tfnd  appeals 1714 

within  what  time  appeal  must  be  taken 1715 

issues  joined  in  Probate  Court,  how  tried  and  disposed  of. 1716 

Court  to  try  case  when  no  jury  is  demanded 1717 

how  and  what  issues  to  be  tried 1717 

Court  to  appoint  attorney  for  minor  or  absent  heirs 1718 

also,  for  devisees,  legatees,  or  creditors,  when 1718 

what  compensation  he  is  to  receive lilS 

decree  relative  to  homestead,  and  effect  thereof. 1719 

costs,  by  whom  paid  in  certain  cases 1720 

executor,  administrator,  or  guardian  to  be  removed 1721 

when  committed  for  contempt. , 1721 

another  appointed 1721 

Public  Administrator —  « 

what  estates  to  be  administered  by 1726 

to  obtain  letters,  when  and  how 1727 

his  bond  and  oath 1727 

duty  of  persons  in  whose  house  any  stranger  dies 1728 

must  return  inventory  and  administer  estates  according  to  this  title..  1729 

when  another  person  is  appointed,  to  deliver  estate 1730 

civil  ofiScers  to  give  notice  of  waste  to 1731 

suits  for  property  of  decedents 1732 

order  to  examine  party  charged  with  embezzling  estate 1733 

punishment  for  refusing  to  attend 1734 

order  on,  to  account 1735 

every  six  months,  to  make  and  publish  return  of  condition  of  estate  1736 
when  there  are  no  heirs  or  claimants,  moneys  and  effects  paid  to 

County  Treasurer,  «tc 1737 

not  to  be  interested  in  the  payments  for  or  on  account  of  estates  in 

his  hands 1738 

when  to  settle  with  County  Clerk 1739 

how  unclaimed  estate  disposed  of.... 1739 

proceedings  against,  for  failing  to  pi^  over  money  as  ordered 1740 

fees  of  ofiftcers,  when  and  by  whom  paid 1741 
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HUSBAND—  Section. 

of  sole  trader 1821 

not  to  be  witness  a^i^inst  wife 1881 

when  the,  must  testify 1882 

when  joined  with  wife  as  party 370 

I 

IMMATERIAL- 

errors  to  be  disregarded 475 

IMPEACHMENT— 

Court  for  trial  of. 35 

when  has  jurisdiction  of... 36 

who  are  officers  of  Court  of. 37 

trial,  provided  for,  where 38 

IMPRISONMENT— 

effect  of,  on  Statute  of  Limitation :..  352 

of  judgment  debtor,  when '. 715 

when,  for  contempt  of  Court 1219 

when,  for  disobedience  of  mandate 1097 

See  DlBCHARQB. 

IMPROVEMENTS— 

when  allowed  as  set-off. 741 

value  of,  in  eminent  domain 1218 

when  not  assessed  in  condemning  land « 1249 

INADVERTENCE— 

relieved  by  amendment....... » 473 

INDICTMENTS- 

jurisdiction  of  County  Court  of. .*. 85 

to  be  transmitted  to  Municipal  Court 106 

INDIRECT  EVIDENCE— 

defined 1832 

See  Evidence. 

INDISPENSABLE  EVIDENCE— 

defined 1836 

See  Evidence. 

INDORSEMENT- 

of  Clerk  on  complaint 406 

on  bail  bond 496 

on  afiidavit  in  replevin 511 

of  Sheriff's  return  to  writ  of. attachment 558 

INPANT- 

appearance  of,  by  guardian 372 

effect  of  being  an,  on  limitation  of  actions 352                 i 

summons  against,  how  served  on 411 

has  what  time  after  removal  of  disability  to  contest  probate  of  will  1333 


I 


II 
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INPANT—   (Continued.)  Section. 

letters  of  administration,  if  executor 1354 

ehare,  when  to  be  paid  to  guardian 793 

on  partition,  securities  may  be  given  to  guardian 777 

effect  of  infancy,  in  escheated  estates 1272 

who  may  have  guardianship  of. ; 1751 

INFERENCE— 

defined „ 1858 

how  founded 1860 

INJUJTCnON- 

whon  action  stayed  by.  Statute  of  Limitation  not  to  run 356 

what  is  and  who  may  grant 525 

when  may  be  granted 526 

at  what  time,  may  bo  granted........... 527 

what  required  to  obtain 527 

after  answer,  on  notice -. 528 

security  upon « 529 

order  to  show  cause .' 530 

to  suspend  buMness  of  corporation,  how  and  by  whom  granted 531 

motion  to  vacate  or  modify ^ 532 

when  will  be  vacated 533 

during  foreclosure 745 

after  execution *. 746 

during  probate 1341 

INJURY— 

action  arises  from 25 

kinds  of,  enumerated 27 

what  are,  to  property 28 

what  arc,  to  person 29 

claims  for,  united 427 

actions  for,  where  tried 395 

to  steamers  and  vessels 813 

on  entry  for  survey  of  land 743 

after  sale  on  execution 746 

to  child,  father  may  sue  for 376 

so  may  guardian  of 876 

to  real  property,  action  for,  where  tried 392 

to  character,  etc.,  united 427 

INQUEST— 

jury  of,  defined 196 

jurors  of,  how  summoned 235 

impaneling  jury  of ,...  254 

INSANE  PERSONS— 

guardian  maybe  appointed  for 1763 

■  hearing  for  appointment  of 1764 

powers  and  duties  of  guardians 1765 

guardians  to  recover  what,  in  partition 794 


672  INDEX. 

INSANE  PERSONS—   (Continued.)  •  Section. 

may  consent  to  partition  and  release,  how 795 

service  of  summons  on 411 

is  not  a  witness 1880 

INSANITY— 

as  a  limitation  of  actions «..'. 352 

effect  on  claim  to  escheated  estates 1272 

person  laboring  under,  how  summoned 411 

INSOLVENCY- 

proceedings  under  statute  to  continue 1822 

jurisdiction  of  County  Court  in *  85 

INSPECTION— 

of  writings,  effect  of  refusal  of. 449 

when  may  be  demanded 1000 

citizens  entitled  to  inspect  and  copy  what  writings 1892 

party  inspecting  not  bound  to  offer  in  evidence 1989 

docket  of  judgment  to  be  always  open  for 673 

by  witness  to  refresh  his  memory 2047 

of  writing  offered  as  evidence  by  adverse  party 2054 

INSTRUCTIONS  TO  ^URY— 

what  to  state 008 

be  furnished  on  request 008 

on  findings  of  fact..... 625 

on  their  return  for  fuither 614 

special,  how  given 609 

enumeration  of  subjects  of. 2061 

INSTRUMENTS- 

occupation  undcr^  when  adverse 324 

what  is  adverse  possession  under .' ! 325 

when  genuineness  is  admitted « 447 

See  Writings. 

INSUFFICIEN  C  Y— 

of  pleading  when  ground  for  demurrer 430 

of  evidence  on  motion  for  new  trial 657 

of  the  verdict : 648 

INSURRECTION-  • 

authorizes  change  of  place  of  holding  Court. 142 

INTEREST- 

and  costs  as  part  of  judgment 1035 

rebate  of 728 

INTERPLEADER— 

may  be  substituted  for  defendant 384 

proceedings  for  substitution 884 

INTERPRETER— 

when  may  be  sworn 1884 
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INTEKROGATORIES—  Section. 

to  be  annexed  to  commission  to  take  testimony 2025 

See  Eyidbncb. 

INTERVENTION— 

takes  place,  when 387 

by  parties  brought  in 387 

INVENTORY— 

of  property  attached,  how  made 546 

of  decedent^s  estate.    See  Estates  of  Dsckdektb. 

INVESTMENT— 

of  funds  by  receivers ^ 569 

IRREGULARITY— 

when  ground  for  new  trial 657 

effect  of,  in  judicial  sale 708 

in  attachment,  ground  for  discharge 558 

IRRELEVANT  MATTER— 

to  be  stricken  out 453 

ISSUES— 

Bpecial,  how  tried # 309 

judgment  on,  of  law  proceedings 636 

definition,  kinds  of i .,..  588 

of  law,  how  raised 589 

of  fact,  how  raised 590 

of  law,  how  tried. 591 

of  fact,  how  tried 592 

what,  to  be  fii*st  disposed  of 592 

how  to  be  placed  on  calendar 593 

who  may  bring,  to  trial 591 

trial  of,  postponed.....^ v 595 

consent  to  defeat  postponement 596 

in  partition 759 

in  mandate,  how  tried 1090 

after  judgment  against  joint  debtors 994 

in  forcible  entry  and  detainer 1171 

In  Justices'  Courts — 

defined 878 

of  law,  how  raised *. 879 

of  fact,  how  raised 880 

of  law,  how  tried 881 

of  fact,  how  tried 882 

trial  of  fact  by  jury,  how  waived 681 

how  waived  in  Justices'  Courts 883 

trial  of  issues  by  referees 638* 

See  Trial. 

ITEMS  OF  ACCOUNT— 

not  to  be  set  out  in  pleadings,  when 454 


» 
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J 

JOINDER—  Section. 

executor  need  not  join  with  cestui  que  trust 369 

husband  to  be  joined  with  wife,  when ; S70 

who  may  be  joined  as  parties  plaintiff. 378 

who  may  be  joined  as  defendants 379 

all  interested  to  be  joined,  when 380 

persons  claiming  interest  unite  in 381 

those  united  in  interest,  either  plaintiff  or  defendant 382 

of  all  liable  on  same  instrument 883 

of  tenants  in  common,  etc 384 

of  causes  of  action 427 

See  Parties;  Actions. 

• 

JOINT  DEBTORS— 

those  not  summoned  in  action,  may  be  after  judgment 969 

summons,  what,  and  how  served 990 

affidavit  to  go  with  summons..... ,  991 

answer  filed,  what  to  contain 992 

pleadings,  what  are  the ^ 993 

issues  in  proceedings,  how  tried 994 

character  of  the  verdict 994 

judgment,  where  some  defendants  only  are  served 414 

execution  on  judgment  against 682 

one  party  paying  more  than  his  share  of  judgment 709 

JUDGES— 

of  Supreme  Court,  number  requisite  to  transact 46 

of  Supreme  Court,  number  requisite  to  pronounce  judgment 47 

District,  election  and  terms  of 56 

County,  election  and  terms  of. 83 

Probate ., .* 95 

Probate,  in  San  Francisco 96 

Municipal  Criminal  Court  In  San  Francisco 105 

when  absent  from  Court,  Sheriff  to  adjourn 1.S9 

may,  in  certain  cases,  change  place  of  holding  Court. 142 

may  order  rooms,  etc.,  for  holding  Courts 144 

of  Supreme  Court,  qualification  as  to  residence 156 

of  District  Court,  qualification  as  to  residence 157 

places  of  residence  of. < , 158 

residence  of,  in  San  Francisco 159 

District,  may  hold  Court  in  other  district 160 

County  and  Probate,  may  hold  Court  in  other  county 161 

County  and  Probate,  who  may  hold  Court  elsewhere,  how  desig- 
nated   162 

power  of,  at  chambers 165 

ib 166 

ib , 167 

when  disqualified 170 
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JUDGES—   (Continued.)  Section. 

not  to  act  as  attorney  in  his  own  Court 171 

certain,  not  to  act  as  attorneys 172 

not  to  have  a  partner 172 

general  power  of,  out  of  Court , 176 

power  as  to  conduct  of  proceedings  before  them ». 177 

ib 178 

ib 179 

proceedings  not  to  be  effected  by  vacancy  in  office  of. 184 

jury  to  be  drawn  on  order  of. 214 

of  County,  to  be  present  at  drawing  of  jury 216 

may  change  place  of  trial  when  disqualified 397 

may  order  further  items  of  account 454 

may  issue  order  of  arrest.... 480 

may  appoint  receivers 564 

may  direct  parties  to  prepare  findings,  when 634 

exceptions  may  be  taken  to  rulings  of 646 

exceptions  to  be  signed  by 647 

exceptions  not  presented  at  time  of  ruling,  how  settled  by 650 

exceptions  after  judgment,  how  settled  by 651 

proceeding  if  he  refuses  exceptions,  or  term  expires  before  settle- 
ment    652 

to  make  statement  on  decision  of  motion  for  new  trial 661 

such  statement  of,  has  what  effect 661 

may  require  judgment  debtor  to  appear  and  answer 714 

may  order  arrest  of  judgment  debtor .v 715 

may  order  property  of  judgment  debtor  in  other  hands  to  be  applied  719 

may  grant  order  to  survey  land  in  litigation 742 

not  to  have  partner,  lawyer 173 . 

to  settle  receptions,  though  ceased  to  be 658 

may  be  a  witness  in  his  own  Court 1883 

See  Courts;  Term  or  Office. 

JUDGMBNT- 

against  whom,  may  be  given 578 

against  one  of  several  debtors,  costs  may  be  severed 1028 

against  one,  actioft  as  to  others 579 

against  married  woman  in  forcible  entry 1164 

against  Sheriff,  conclusive  on  sureties 1055 

against  decedent v.r,, 1506 

on  award,  effect  of. 1286 

for  costs  allowed  to  plaintiff 1022 

for  costs  allowed  to  defendant 1024 

for  costs  allowed  to  one  of  several  defendants 1026 

costs  included  in 1035 

for  costs  on  appeal,  in  discretion 1027 

County  Courts  always  open  for 89 

District  Courts  may  enter 78 

effect  of,  upon  parties 1908 
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JUDGMENT—   (ContinuecL)  Section. 

effect  of,  on  discharp^d  prisoner 1152 

for  contempt 1222 

may  be  appealed  from ^*39 

in  District  Court,  appeal  from 863 

how,  to  be  enforced  after  five  years 685 

how,  to  be  pleaded 456 

how,  to  be  reviewed 986 

ib : 937 

interest  and  costs  included  in 1035 

memorandum  of  costs  for 1033 

for  costs,  when  modified  on  appeal 1027 

directing  dismissal  and  nonsuit 581 

directing  dismissal  against  non-resident 1037 

in  Justices'  and  Police  Courts,  how  appealed  from 974 

on  appeal  from  inferior  Court,  appealed  from 989 

on  failure  to  answer 580 

by  confession,  how  entered 1134 

by  submission  of  controversy 1139 

on  merits 582 

referee's  report  in  partition 766 

on  review , 1075 

on  review,  what  is 1077 

on  appeal  is  part  of  judgment  roll 958 

remittitur  to  be  certified  by  Clerk 958 

in  foreclosure,  on  eviction  of  purchaser 708 

satisfaction  of,  attachment 550 

Supreme  Court  open  to  render 48 

Supreme  Court  to  render  within  six  months.    Note  under 50 

what  adjudged  on  former  judgment 1911 

in  actions  for  usurpatioYi 808 

when  restitution  to  be  made 967 

when  plaintiff's  right  terminates  during  action 740 

Clerk  to  enter  in  docket 671 

docket  of,  to  contain  what 672 

to  be  open  for  inspection 673 

transcript  filed  in  another  county 674 

how  satisfied,  entry  of. 675 

property  applied  on,  by  order 719 

execution  on,  when  to  issue 680 

to  be  enforced  by  execution 684 

to  be  served  by  certified  copy,  when 684 

execution  on,  after  death  of  party 686 

summary  against  delinquent  bidder 696 

may  be  revived 708 

of  foreclosure  of  mortgage 726 

in  actions  fornuisance 731 

in  actions  for  waste 732 

of  Supreme  Court  to  be  remitted  to  Court  below 45 


INDEX.  677 

JUDGMENT—   (Continued,)  Section. 

of  Supremo  Court,  number  of  Judges  to  pronounce 47 

of  Supreme  Court  may  be  entered  in  vacation 48 

of  District  Court  may  be  entered  in  vacation 78 

of  County  Court,  presumptions,  etc.,  in  favor  of 87 

of  Probate  Court,  presumptions,  etc.,  in  favor  of. 98 

of  Municipal  Criminal  Court,  presumptions,  etc.,  in  favor  of 107 

on  conviction  of  attorney  of  accusation 299 

possession  by  virtue  of,  when  deemed  adverse 324 

what  constitutes  adverse  possession  under 325 

proceedings  after,  on  cases  transmitted  from  Probate  Court 400 

on  transferred  case,  to  be  recorded  in  Court  where  action  first  com- 
menced   400 

how  pleaded 456 

parties  may  be  relieved  from,  in  certain  cases 473 

not  to  be  reversed  for  immaterial  error  in  pleading 475 

defendant  may  be  arrested  at  any  time  before 483 

deposit,  how  disposed  of  after 600 

against  Sheriff,  proceedings  on 502 

how  satisfied  in  attachment  suit 550 

what  is 577 

how  to  be  entered  where  there  are  several  parties 578 

ib 579 

what  relief  to  grant 580 

of  nonsuit,  when  to  be  entered 581 

when  to  be  on  merits 582 

way  be  given  by  default,  when 585 

to  be  entered  on  decision  of  Court 633 

on  issue  of  law,  proceedings  on ^ 635 

exceptions  may  be  taken  before  or  after 646 

exceptions  after  judgment 651 

when  to  be  entered 664 

may  be  for  defendant  for  excess  of  set-off. 666 

in  replevin,  in  gold  coin,  etc 667 

book  to  be  kept  by  Clerk 668 

not  to  be  a  lien  in  case  of  death...... ^ 669 

roll,  what  to  constitute 670 

lien,  when  begins  and  expires 671 

when  conclusive 1908 

conclusive  in  foreclosure 726 

disregard  of,  constitutes  contempt 1209 

no  lien  on  estate  where  death  occurred  after  verdict 1506 

In  certain  cases— 

replevin,  an  alternative ~ 667 

general,  what  is 577 

special  proceedings 1064 

actions  to  quiet  title 740 

73— Vol.  II.— Co.  Civ.  Pbo. 
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JUDGMENT  (In  Cebtain  Cabeb)—   (ConHnued,)  Section. 

forcible  entry  and  detainer,  by  default .^ 1169 

forcible  entry,  on  verdict ^ •  1174 

foreclosure : •* 726 

actions  for  usurpation  of  office 805 

usurpation,  fine  may  be  imposed 809 

partition  suits 759 

partition,  effect  of. 767 

partition,  how  enforced '. 684 

election  contests 1122 

mandate,  to  be  granted ^ 1095 

actions  for  enforcement  of  liens.... 1192 

liens,  what  to  include 1193 

liens,  rank  of  liens 119i 

liens,  docketed  for  deficiency 1195 

proceedings  relative  to  escheated  estates 1271 

proceedings  to  contest  probate 1314 

proceedings  to  declare  wife  sole  trader 1817 

contempts,  fine  imposed 1218 

JUSTICES'  JUDGMENTS— 

on  confession 889 

of  dii^missal 890 

on  verdict 891 

on  demurrer 892 

abstract  of. 897 

abstract  filed  and  docketed 896 

costs,  allowed 896 

docket  of,  effect 899 

docket  not  a  lien  unless, '^'hat 900 

excess  of,  remitted  to  save  jurisdiction... ^......  894 

after  a  trial 892 

on  offer  to  compromise 896 

defendant  subject  to  arrest 89S 

JUDGMENT  BOOK— 

to  be  kept  by  Clerk 668 

confession  of  judgment  entered  in 1134 

JUDGMENT  CREDITOR— 

if  purchaser  is  evicted,  liable -• * 708 

may  have  order  to  examine  his  debtor 714 

may  have  order  to  arrest  his  debtor 715 

judgment  may  be  paid  by  debtor  of  debtor 716 

may  sue  cofporation,  when 720 

JUDGMENT  DEBTOR— 

execution  to  issue  against 682 

execution  after  death 686 

what  property  exempt  from  execution 690 

to  indicate  property  to  levy  on 691 


INDBX.  679 

JUDGMENT  DEBTOR—   (Ckmtinued.)  Section. 

to  direct  order  of  sale 694 

to  redeem  property  sold,  when 702 

to  whom  payments  made y 704 

supplementary  proceedings 714 

to  be  imprisoned,  when 715 

debtor  of,  to  pay  creditor's  claim 716 

to  be  punished  for  contempt i 721 

earnings  of,  exempt  from  execution 690 

JUDGMENT  ROLL— 

what' constitutes ^ 670 

to  contain  what 958 

what  constitutes,  for  dissolution  of  corporation 1233 

JUDICIAL  DAYS— 

enumerated 138 

what  are  non-judicial  days 134 

See  Adjournment. 

JUDICIAL  DISTRICTS— 

number  of. ., 54 

Court  in  each.... ^ 55 

JUDICIAL  EVIDENCE— 

defined ..: 1828 

JUDICIAL  NOTICE— 

knowledge  of  the  Court 1827 

of  what  facts  Court  will  take 1875 

JUDICIAL  OFPICERS- 

generally 150 

to  take  acknowledgments  and  affidavits 179 

to  take  depositions  in  this  State .2021 

/        are  exempt  from  jury  duty ! .%.  200 

the  incidental  powers  and  duties  of. 176 

the  powers  of,  out  of  Court 176 

powers  of,  enumerated 177 

to  punish  for  contempt 178 

what  acts  are  contempts 1209 

may  enforce  exercise  of  jurisdiction 187 

JUDICIAL  POWERS- 

special  investment  of 190 

JUDICIAL  RECORD— 

defined 1904 

authenticated,  as  evidence 1905 

foreign,  how  authenticated 1906 

oral  evidence  of  foreign * 1907 

effect  of  other  judgments 1908 

effect  of  judicial  orders 1909 
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JUDICIAL  RECORD—   (Continued.)                                                       Section- 
when  pat-ties  to  be  deemed  the  same 1910 

what  deemed  adjudged  in 1911 

where  sureties  bound  principal  is  also 1912 

of  another  State,  it?  effect 1913 

of  a  Court  of  admiralty 1914 

of  a  foreign  judgment,  its  effect 1915 

manner  of  impeaching 1916 

jurisdiction  necessary  to  sustain .'. 1917 

Justice's  judgment  of  sister  State,  how  proved 1921 

See  EviDENCK. 

JUDICIAL  REMEDIES— 

defined 20 

how  divided 21 

JURISDICTION— 

of  Court  of  impeachment 35 

of  Supreme  Court 42 

original,  of  Supreme  Court 43 

appellate,  of  Supreme  Court 44 

of  District  Courts 57 

of  County  Courts,  Sec.  84  to 86 

of  Probate  Courts 97 

of  Municipal  Criminal  Court  of  San  Francisco 106 

civil,  of  Justices*  Courts .' 114 

civil,  of  Justices'  Courts,  restricted 115 

civil,  of  Justices*  Courts,  territorial  extent  of. 116 

criminal,  of  Justices'  Courts 117 

of  Court  to  which  cause  is  transferred .  399 

of  Court,  acquired  by  service  of  summons,  etc 415 

want  of,  in  Court,  ground  for  demurrer 430 

objections  to,  never  deemed  waived 434 

in  pleading  judgment,  not  necessary  to  state  facts  constituting 456 

by  voluntary  appearance .*. 416 

of  judicial  officers 179 

territorial,  of  Justices  of  Peace 116 

in  taking  acknowledgments  and  affidavits 179 

of  Justices  in  petty  larceny  and  assault  and  battery 117 

of  confession  of  judgment 1132 

of  insolvency  cases 85 

of  breaches  of  the  peace 117 

of  change  of  names..... 1275 

of  condemnation  of  land 1243 

relative  to  escheated  estates 1269 

all  means  to  carry  into  effect 187 

of  Supreme  Court 42 

of  District  Court ., 67 

of  County  Court,  Soc.  85  to 86 


IKBEX.  581 

JURISDICTION—   (Continued,)  Section. 

of  Probate  Court 97 

ib 1294 

of  Probate  Court,  over  estate  in  several  counties 1295 

of  Municipal  Criminal  Court 106 

of  Justices'  Courts,  Sec.  114  to 117 

of  Justices'  Courts,  limited 925 

of  Probiite  Court,  limited 1294 

want  of,  ground  for  demurrer 430 

want  of,  ground  for  impeaching  record 1916 

when  acquired 416 

what  necessary  to  sustain  record 1917 

JURORS— 

qualifications  of 198 

disqualification  of 199 

may  be  witnesFSii 1883 

persons  exempt  from  service 200 

discharge  for  sickness 615 

affidavit  to  impeach  verdict 657 

persons  may  be  excused 201 

list  of  persons  to  serve  as 2X>4 

selection  of. 205 

lists  of,  what  to  contain 206 

'  previous  service  excludes  from  list 207 

list  to  be  placed  with  Clerk 208 

duty  of  Clerk  receiving  list 209 

how  long  regular  jurors  to  serve 210 

to  be  drawn  by  order  of  Judge 214 

what  number  to  be  drawn s  214 

Judge  and  Sheriff  to  be  notified  of  drawing 215 

who  to  witness  drawing 216 

drawing  to  be  adjourned 217 

drawing,  when  to  be  had 218 

how  the  drawings  conducted 219 

disposition  to  be  made  of  ballots 220 

copy  of  liiit  furnished  to  any  one 221 

Sheriff  summons 225 

Court  may  order  drawing 226 

when  complete  from  bystanders 227 

jurors  for  Justices'  and  Police  Courts 230 

how  summoned 231 

return  of  officer 232 

for  inquest,  how  summoned 235 

obedience  of,  how  enforced. 288 

JURIES- 

• 

defined 190 

various  kinds  of. ^ 191 

for  trials 192 
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JURIES—   (Continued,)  Section. 

to  consist  of  what  number 194 

of  inquest,  how  summoned 195 

when  Grand,  to  be  impaneled ~  241 

Grand,  how  constituted ~  242 

how  to  be  impaneled 243 

impaneling  trial,  Clerk  to  call  list ^ 246 

manner  of  impaneling  trial ...a ^  247 

how  drawn 600 

four  peremptory  challenges  allowed 601 

grounds  of  challenge 602 

challenge  for  cause,  how  tried ^  603 

to  be  sworn,  form  of  oath 604 

fer  the  trial  of  right  of  property,  how  summoned ~  689 

in  contest  of  probate  of  will 1313 

how  and  when  waived 631 

when  waived  in  Justices'  Courts 883 

to  try  facts  not  in  issue,  when 309 

to  be  conducted  to  view  property 610 

to  take  certain  papers  on  withdrawing  .: 612 

the  verdict  of. .*. 624 

may  correct  informal  verdict 619 

to  be  drawn  on  order  of  Judge 214 

Sheriffand  Judge  to  be  notified *..,  215 

who  to  witness  drawing .' 216 

in  the  exercise  of  eminent  domain 1248 

must  ascertain  and  assess  what 1248 

JUSTICE'S  COURT- 

Justice  of  the  Peace  must  hold 112 

Justice's  election  and  terms  of ^  113 

civil  jurisdiction  of. 114 

civil  jurisdiction  of,  restricted ^ .*. ^  115 

territorial  jurisdiction  of. „  116 

criminal  jurisdiction  of. : 117 

where  held  and  when  open 118 

Jurors  for,  by  whom  summoned 230 

manner  of  summoning  jurors  for 231 

proceedings  on  forming  jury  in , 250 

jury  for,  how  impaneled 251 

transfer  of  cause  from  one,  to  another,  when 396 

Actions — 

how  commenced  in 839 

civil,  to  be  brought  in  defendant's  township 832 

when  to  be  brought  elsewhere 833 

Adjournment— 

when  necessary  by  amendment  of  pleadings .!...,..  874 

when  jury  is  demanded 874 

for  want  of  material  testimony 876 


(i 
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JUSTICE'S  COURTS  (Adjournment)—   (Continued.)  .  Section. 

may  have,  by  consent 875 

undertaking  on 876 

on  motion  of  defendant,  when  granted 876 

Affidavits— 

for  postponement  after  amendment  allowed 859 

of  defendant  under  arrest,  for  change  of  Justices 863 

for  postponement  of  trial,  absence  of  witness 876 

denying  execution  of  writipg,  in  answer 887 

in  justification  by  sureties  on  appeal  bond 978 

for  writ  of  attachment  to  contain  what 688 

for  arrest  of  defendant 862 

for  writ  of  attachment 866 

for  recovery  of  personal  property.  Sec.  510  to 521 

il) 870 

for  change  of  venue 833 

to  answer  raising  question  of  title  to  realty 838 

to  service  of  summons 849 

Allkgations- 

statement  of,  in  summons 844 

no  particular  form  of,  required 851 

what  are  required 858 

of  answer,  what  required 855 

of  counter  claim,  must  be  stated 856                        « 

of  new  matter  in  answer,  demurred  to 857 

may  be  amended 859 

what  necessary  for  arrest  of  defendant 861 

for  attachment,  what  necessary 866 

for  claim  and  delivery  of  personal  property,  what  necessary 870 

in  motion  for  postponement,  what  necessary 876 

material,  controverted,  raises  issue  of  fact 880 

against  debtor  et  al.,  after  execution 905 

Amendments— 

of  defective  pleadings 874 

of  pleadings,  when  party  entitled  to  costs  on 859 

Answer- 

may  contain  what 855 

may,  or  demur  to  amended  pleadings 860 

without  summons  being  served 841 

if,  contains  new  matter  may  be  demurred  to,  when  and  how.... 857 

no  particular  form  required 851 

may  be  oral  or  in  writing 851 

if,  oral  proceedings  thereon 851 

Appearance — 

voluntary,  waives  objection  to  jurisdiction 832 

of  defendant,  waives  summons.... 841 

by  attorney  or  in  person 842 

time  for,  of  defendant 845 

hour  for 850 
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JUSTICE'S  COURTS  (  Appear  a  nck)—   {Continued.)  Section, 

judgment  against  defendant  for  non 871 

non,  of  either,  trial  may  proceed,  how.. 884 

Appeals — 

stay  of  proceedings  on 979 

proceedings  on  trial  of,  in  County  Court 980 

from  judgment  of. 974 

on  questions  of  law  alone  statement  to  be  filed *. 975 

settlement  of  statement,  etc 975 

on  questions  of  fact,  or  law  and  fact,'  no  statement  necessary 976 

upon.  Justice  must  transmit  the  case  to  County  Court 977 

undertaking  on,  justification  of  sureties 978 

Arrest— 

of  defendant,  when  and  in  what  cases 861 

undertiiking  on 862 

after,  must  be  taken  immediately  before  Justice r 863 

plaintifl!*  must  be  notified  of. 864 

how  di.schargcd 865 

defendant  may  give  bail,  when  and  how 876 

judgment,  when  defendant  subject  to,  must  so  state 893 

for  contempt,  when 90S 

Attorney— 

who  may  act  as 842 

who  may  not  act  as 842 

Attachment — 

writ  of,  when  to  issue 866 

undertaking  on,  required 867 

wnt  of,  to  contain  what.... 868 

ofiSicer  may  take  security,  instead  of  serving. 868 

Sees.  541  to  559  are  applicable  to  all,  in  Justices'  Courts 869 

affidavit  for  writ  of,  to  contain  what 538 

Blank— 

not  to  bo  left  in  any  paper  except  subpoenas 920 

Challenge — 

to  jurors 885 

for  cause,  to  be  tried  by  Justice 885 

cause  of. ', 602 

Claims— 

for  delivery  of  personal  property 870 

Sees.  510  to  521  apply  to  Justice's  Court 870 

Commission- See  Commission. 

Complaint — 

defined 858 

not  required  to  be  in  any  particular  form ,...  851 

must  be  in  writing 851 

to  contain  what 853 

when  allegations  of,  denied,  issues  arise 880 

on  note  or  written  obligation 887 
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JUSTICE'S  COURT—  (Cfontinued.)  Section. 

Compromise — 

offer  and  acccptnnce  of 895 

CONFKSSION  OF  JUDGMENT — 

maybe  entered 889 

Constable — 

cannot  act  as  attorney,  when 842 

may  atresttde Pendant,  when 861 

may  serve  summons 849 

may  summons  jury 842 

See  Sheriff. 

Contempt— 

punishment  for,  by  Justice 906 

proceedings  for 907 

ib 908 

conviction  of,  must  be  entered  in  docket 910 

may  be  punished  by  fine  or  imprisonment 909 

Costs—     • 

must  be  included  in  judgment 896 

when  not  to  be  included  in  judgment 895 

prevailing  party  entitled  to 924 

Justice  may  demand  security  for 928 

Counter  Claim— 

may  be  setup  in  answer 855 

effect  of  omission  to  set  up 856 

Debtors — 

examination  of  judgment 904 

Default— 

judgment  by 871 

ib , 872 

Defendant — 

summons  to  be  directed  to,  to  contain  what 844 

time  for  appearance  of. 845 

-if,  omits  to  set  up  counterclaim 856 

may  demur  to  complaint 854 

order  of,  and  arrest  of,  when  and  how  made 861 

affidavit  and  undertaking  for  order  of  arrest  of. 862 

must  have  immediate  trial 86.^ 

plaintiff  must  be  notified  of  arrest  of. 864 

officer  must  detain  the,  under  arrest,  when...< 865 

failure  of,  to  appear  at  trial,  proceedings  thereon 871 

judgment  against,  on  demurrer 872 

may  give  bail,  when  and  how 876 

when,  under  arrest,  when  and  how  discharged 865 

offer  of,  to  compromise,  effect  of. 895 

Demurrer— 

when,  to  complaint  may  be  put  in 854 

74_VoL.  II.— Co.  Civ.  Pro. 
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JUSTICE'S  COURT  (UxMimRER)—  (Continued.)  Section. 

when  plaintiff  may  file,  to  answer 857 

proceedings  on 858 

Disobedience — 

to  lawful  writ  or  order  of  procese,  contempt 906 

DiSMIBBAL-— 

of  action  without  prejudice 890 

Docket — 

to  be  kept  by  Justice 911 

to  contain  what ~  911 

entries  in,  primar3^  evidence  of  facts 912 

index  to,  must  be  kept.'. 913 

must  be  delivered  to  successor  or  County  Clerk  at  end  of  term •-  914 

when  office  of  Justice  becomes  vacant,  disposal  of. 915 

execution  or  other  process  may  be  issued  upon,  of  predecessor 916 

Excess— 

of  jurisdiction,  found  due  may  bo  remitted. 894 

Execution— 

within  what  time  may  issue 901 

to  whom  directed  and  contents  of 902 

renewal. of 903 

officer's  duty  on  receipt  of 904 

proceedings  supplemental  to 905 

Gabkisbment— 

sections  applicable  thereto 870 

Guardian— 

Justice)  when  shall  appoint 843 

consent  of,  in  writing,  when  necessary 843 

Infant— 

how  served  with  process 843 

Judgment— 

by  confession 889 

of  dismissal  entered  without  prejudice,  when 890 

upon  verdict 891 

must  be  entered  at  close  of  trial,  when 892 

when  defendant  liable  to  arrest 893 

abstract  of. 897 

effect  of  docketing 899 

not  a  lien  unless  abstract  is  recorded  in  Becorder's  office 900 

when  defendant  fails  to  appear 871 

against  defendant  on  demurrer 872 

Jurisdiction—  * 

civil 114 

civil,  restricted 115 

territorial  extent  of  civil 116 

criminal 117 

in  case  of  joint  liability  of  parties ^ 832 

in  case  of  injury  to  person  or  property 832 

in  case  of  detention  or  injury  of  personal  property »  832 
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JUSTICE'S  COURT—    (Continued,)  Section. 

Jurors— 

for,  by  ^hom  summoned 1. 230 

manner  of  summoning  for 231 

challenges  to 885 

Jury— 

*                  how  waived 883 

issue  of  fact  tried  by 882 

for,  how  impaneled 251 

proceedings  on  forming,  for 250 

maybe  waived,  how 883 

adjournment  on  demand  for 8T4 

Justification- 

of  sureties.    (Provisions  same.) 

Lien— 

judgment,  how  created 900 

Minor— See  Infant. 

NON-RKSIDENT— 

action  maybe  commenced  where 832 

service  of  summons  on,  how 412 

appointment  of  attorney  to  represent 418 

Offer— 

to  compromise  before  trial 895 

Party- 

voluntary  appearance  of,  waives  jurisdiction 832 

may  appear  in  person  or  by  attorney 842 

failure  of  either,  trial  may  proceed  on  request  of  other 884 

may  challenge  jurors 885 

each,  entitled  to  how  many  challenges < 885 

Pleadings- 

form  of. 851 

what  are  the,  in » 852 

what  may  be  oral 851 

what  may  not  be  oral 851 

Property— 

*              same  provisions  apply  for  delivery  of  personal,  as  in  other  Courts...  870 

title  to  real,  cannot  be  question  before  Justice 838 

Publication— 

of  summons .-. 412 

manner  of 413 

Return- 

of  summons,  when  to  be  made 845 

Set-Off— See  Counter  Claim. 

Sheriff— 

may  serve  process,  from 861 

Stay  of  Proceedutos- 

when  shall  be  granted 979 


-^1 
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JUSTICE'S  COURT—   (Continued,)  Section. 

Subpoena— 

Justice  may  issue,  in  any  action  or  proceeding. 919 

Justice  may  issue  blank 920 

Summons— 

jurisdiction  on  appearance  without 832 

actions  commenced  by  issuing,  etc 839  , 

how  issued,  and  what  to  contain 844- 

when  returnable 845 

alias,  may  be  issued,  when 846 

to  be  filled  out,  void  unless 920 

by  whom  and  how  served  and  returned 849 

date  of  issuing,  to  be  recorded  in  docket 911 

Sureties— 

on  order  of  arrest 862 

on  writ  of  attachment 867 

same  provisions  apply  in  replevin 869 

Title— 

to  real  property  not  to  be  questioned  in 838  ^ 

Third  Person— 

same  provisions  apply 869 

Transfer- 

when  Justice  is  a  witness 832 

when  Justice  is  biased 832 

in  other  cases 832 

to  District  Court,  when 838 

when  defendant  is  underarrest 863 

Undertaking — 

on  order  of  arrest 862 

on  release  from  arrest 876 

on  attachment  must  be  required,  when 867 

to  release  attachment 868 

on  appeal 978 

in  replevin,  same  provisiions  apply 869 

on  obtaining  adjounimcnt  of  cause 877 

Venue—  * 

of  actions. 833 

ib 835 

change  of,  in  certain  cases 863 

"Witness— 

proceedings  on  arrest  of  defendant,  where  Justice  is 832 

JUSTICE  OP  THE  PEACE— 

to  transmit  papers  on  transfer  of  action 399 

limitation  of  jurisdiction  of. 115 

jurisdiction  of,  in  city 116 

jurisdiction  of,  what 117 

complaint  in  action  for  libel  and  slander 460 

election  and  term  of. 113 
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JUSTICE  OF  THE  PEACE—   (Continued.)  Section. 

civil  juriiidictionof. 114 

to  tiike  acknowledgments 179 

to  take  affidavits 179 

not  to  issue  writ  of  review 1068 

not  to  issue  mandate .? 1085 

not  to  issue  prohibition 1103 

JUSTIFICATION— 

of  sureties  in  all  cases 1057 

of  sureties  in  claim  and  delivery 513 

of  sureties  in  arrest  and  bail 493 

in  defense  of  action  for  libel  and  slander 461 

on  attachment  bond ; 555 

when  found  sufficient 496 

m 

qualitications  of  bail 494 

how  to  justify...^. 495 

L 

LABORERS— 

liens 1183 

See  LiKNS.  '    • 

LAND— 

defined 17 

LANDLORD  AND  TENANT—     " 

relation  of,  affecting  adverse  possession 326 

may  be  joined  as  defendants  in  action  of  ejectment,  etc 879 

LAW  OF  EVIDENCE— 

defined 1825 

See  Eyidekce. 

LAW— 

written  or  unwritten 1895 

what  is  written 1896 

Constitution  and  statutes  as « 1897 

public  and  private  statutes 1896 

what  is  unwritten ^....t. 1899 

books  presumed  correct 1900 

how  authenticated 1901 

evidence  to  prove 1902 

recitals  in,  how  far  evidence 1903 

See  Evidence. 

LEASEHOLD— 

subject  to  redemption,  when 700 

of  less  than  two  years,  sale  absolute 700 

LEGAL  CAPACITY— 

not  having,  ground  for  demurrer < 480 
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LETTEKS  OP  ADMINISTRATION—  Section. 

what  must  be,  substantially.. 1360 

with  will  annexed 1361 

how  signed,  and  form  of.......... ^ 1362 

authority  of  adminietrator  with  will  annexed 1356 

the  order  in  which  to  fn*ant 1365 

males  preferred 1366 

granted  in  discretion  of  Court 1367 

minor,  when  entitled  to 1368 

who  are  not  qualified 1369 

married  woman  not  to  have 1370 

partner  not  to  have 1365 

must  be  recorded 1387 

to  issue  on  foreign  will 1325 

issued  on  lost  will  established 1340 

issued  after  final  settlement - 1698 

special  letters,  how  and  when  issued 1412 

application,  how  made ; 1371 

*  granted  at  regular  or  special  term 1372  '* 

notice  of  application 1873 

contest  over  application 1374 

proceedings  on  hearing  application 1375 

conclusive  evidence  of  notice 1376 

to  be  granted,  though  others  better  entitled 1377 

jurisdictional  proofs  before  grant  of 1378 

may  be  granted  to  competent  persons 1379 

when  to  be  revoked 1383 

petition  and  citation 1384 

hearing  the  petition 1385 

rights  of  relatives 1386 

revocation  on  probate  of  will 1423 

See  Estates  of  Dscedekts;  Wills. 

LETTERS  TESTAMENTARY— 

form  of. .• 1360 

« 

to  issue  after  final  settlement 1698* 

jurisdiction  of  Probate  Court  to  issue 97 

See  Estates  oi*  Decedekts. 

LETTERS  WITH  WILL  ANNEXED— 

form  of. 1361 

when  may  issue 1350 

petition  for,  to  be  filed.. 1351 

disability  of  executor 1854 

authority  of  administrator  under 1356 

how  sighed 1356 

See  Estates  or  Decedents. 

LEVY— See  Attachment;  Execution, 


I 
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LIABILITY—  Section. 

contingfent  judgment,  by  confession 1133 

of  officer  for  arresting  witness 2C68 

when  there  is  no 2069 

of  Sherifif  on  resale  under  execution 697 

See  Sheriff. 

LIBEL  AND  SLANDER— 

complaint  for 460 

answer,  what  to  contain 461 

evidence  in 461 

LIBRARIES— 

exempt  from  execution 690 

LICENSE— 

of  attorney  to  practice  law 277 

penalty  for  practicing  without 281 

granted  by  Supreme  Court,  see  Rule 1 

LIEN- 

definition  of. 1180 

of  judgment,  duration 669 

fW)m  time  of  docketing  judgment 671 

by  transcript  of  judgment  bemg  filed 674 

in  another  county 674 

holder  of,  as  purchaser  in  partition 786 

on  foreclosure  of  mortgage 726 

when  debt  not  all  due 728 

See  Foreclosure. 
Mechanics — 

property  subject  to,  for 1183 

for  grading  and  filling  lots  and  streets 1184 

what  interest  in  land  subject  to 1185 

effect  of. 1186 

•             claim  of,  to  be  filed  in  Recorder's  office 1187 

upon  separate  parcels*. 1188 

claim  to  be  recorded,  fees  of  Recorder 1189 

time  of  continuance  of. 1190 

service  of  summons  by  publication 1191 

sub-contractors,  who  are 1192 

sub-contractors,  when  paid  out  of  proceeds 1192 

costs  allowed ..: 119S 

Court  to  declare  rank  of. 1194 

execution  for  deficit 7 1195 

actions  for,  may  be  united 1196 

not  to  impair  right  of  recovery  of  debt 1197 

rules  of  practice 1196 

new  trials  and  appeals 1199 

for  salaries  and  wages 1204 

of  creditors,  when  assignment  of  property 1204 
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LIEN  (Mechanics)—   (Continued,)  Section. 

of  creditors  against  estates 1205 

of  claims  on  attachment  and  execution 1206 

upon  vessels,  steamers,  an^  boats.  Sec.  813  to...: 827 

LIFE  INSURANCE— 

policy  of,  exempt  from  execution 690 

LIMITATION— 

of  time  for  issuing  of  execution 681 

of  time  of  redemption 702 

statute  of,  to  continue  under  the  Code 9 

to  civil  actions 312 

how  set  up 458 

Fob  real  property — 

when  the  people  will  not  sue 315 

when  action  cannot  be  brought  by  grantee  of  State 316 

when  actions  by  people  or  grantee  of  State,  to  be  brought  within 

five  years 317 

seizin  within  five  years,  when  necessary  in 318 

seizin  necessary  in  actions,  or  defense  arising  out  of  title  to,  or  rents  319 

entry  on  real  estate 320 

possession,  when  presumed 321 

occupation  deemed  under  legal  title,  unless  adverse 321 

occupation,  when  deemed  adverse 322 

adverse  possession  under  instrument  on  judgment,  what  deemed...  323 

actual  occupation  under  claim  of  title,  deemed  adverse 324 

adverse  possession  under  claim  of  title  not  written,  what  constitutes  325 

adverse  possession,  how  affected  by  relation  of  tenancy 326 

right  of  possession  not  affected  by 'descent  cast 327 

disabilities  excluded  from  time  to  commence  actions 328 

In  other  actions— 

within  what  periods  prescribed 335 

within  five  years 336 

within  four  years 337 

within  three  years 338 

within  two  years 339 

^          within  one  year 840 

within  six  months 841 

none  on  certain  deposits  in  banks.  Note  to 341 

of  claim  against  county «...  342 

for  relief  not  hereinbefore  provided '. 343 

where  cause  of  action  accrues  on  mutual  aqcount 344 

of  actions  by  the  people 345 

actions  to  redeem 846 

to  redeem  part  of  mortgaged  premises 347 

Generally — 

when  an  action  is  commenced....'. 350 

exception,  where  defendant  is  out  of  State 351 

exception,  as  to  persons  under  disability 352 
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LIMITATION  (Gexicrally)—   (Continued,)  Section. 

in  suits  by  Aliens,  time  of  war  to  be  deducted : ,  854 

provisions,  where  judgment  has  been  reversed 355 

provision,  whefe  action  is  stayed  by  injunction 356 

provision,  where  person  entitled  dies  before  limitation  expires 353 

disability  must  exist  when  right  of  action  accrued 357 

when  two  or  more  disabilities  exist,  etc 358 

applicable  to  actions  against  directors 359 

acknowledgment  or  new  promise  must  be  in  writing 360 

of  time  to  set  aside  judgment  and  to  answer  to  the  merits 473 

limitation  laws  of  other  States,  effect  of 361 

existing  causes  of  action  not  affected 862 

existing  statutes  not  affected  by  Code 9 

the  word  "action  "  construed 363 

claim  of  escheated  estates 1272 

how  pleaded 458 

disability,  available  on  contest  of  will 1333 

to  action  on  guardian's  bond 1805 

for  recovery  of  property  sold  by  guardian 1806 

for  contest  of  will  after  probate 1327 

infants,  etc.,  after  removal  of  disability ! 1338 

vacancy  in  administration,  effect  of 1501 

LIS  PENDENS— 

in  real  actions 409 

*    in  partition 755 

See  Notice. 

LOST  PAPERS— 

copy  of,  may  bo  filed 1045 

LOST  WILL- 

proceedings  to  prove 1338 

See  Will. 

M 

MALICIOUS  PROSECUTION— 

actions  for,  with  what  united 427 

MANDATE— 

defined 1084 

when  and  by  what  Courts  issued .'. 1085 

jurisdiction  to  issue  writ  of. 57 

Supreme  Court  always  open  for 48 

power  of  Supreme  Justices  to  issue ....: 165 

writ  to  issue  and  be  heard  at  chambers 1108 

when  and  upon  what  to  issue ..» .«..-.....i 1086 

must  be  either  alternative  or  peremptory 1087 

alternative,  to  issue 1088 

peremptory,  to  issue 1088 

adverse  party  to  answer  under  oath'. 1089 

75_VoL.  II.— Co.  Civ.  Pbo. 
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MANDATE—    (Continued,)  Section. 

jury  trial,  when  may  be  ordered t 1090 

applicant  to  demur  to,  or  countervail  answer 1091 

motion  for  new  trial .* 1092 

provisions  for  new  trials  on 1110 

to  transmit  verdict  to  Court ~ 1093 

hearinpf  of  motion , 1098 

default  of,  or  insufBciency  of  answer ~ 1094 

damages,  costs,  and  peremptory 1095 

service  of. 1096 

penalty  for  disobedience  of  writ 1097 

See  Rules  or  Supkxme  Coubt. 

MAPS  AND  CHARTS- 

primary  evidence 1986 

MARINER- 

claims  of,  how  enforced ««.......  825 

proving  claims  of ~ 826 

See  Boats. 

MARK- 

included  in  signature,  Subd.  1 » 17 

MARRIAGE— 

how  affects  Statute  of  Limitations 852 

does  not  abate  action 383 

how  affects  claims  to  escheated  estates 1272 

is  no  defense  in  actions  for  unlawful  detainer 1164 

how  affects  authority  of  executrix 1352 

evidence  of,  may  be  perpetuated » 2064 

MARRIED  WOMAN— 

may  sue  alone....... 370 

to  defend,  in  her  own  right 871 

responsibilities  of,  as  sole  trader 1820 

how  to  become  sole  trader 1811 

application  its  sole  trader.  Sec.  1812  to ; 1821 

to  be  executrix,  when  named  so  in  will 1352 

cannot  be  administratrix 1352 

is  not  witness  against  husband 1881 

MASCULINE— 

means  feminine  and  neuter 17 

MASTERS  OF  VESSELS— 

See  Boats. 

MATERIAL  ALLEGATIONS- 

defined 463 

only  to  be  proved 1867 

proof  to  correspond  with 1868 
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MATERIAL  OBJECTS—  Section. 

what  kind  of  ovidencc 1827 

as  evidence,  discretionary 1954 

Jury  taken  to  view  the  premises 610 

MATTER— 

in  avoidance,  when  deemed  controverted » 462 

redundant,  to  be  stricken  out 453 

MEASURE  OF  DAMAGES— 

in  eminent  domain  proceedings * 1248 

in  certain  actions  for  trespass 784 

MECHANICS— 

property  of,  exempt  from  execution 600 

See  LiiEirs. 

.  MEMORANDUM— 

of  costg,  when  furnished 1088 

.    of  costs,  on  return  of  appeal 1034 

MERGER— 

remedies  not  merged 82 

METES  AND  BOUNDS— 

how  property  described  in  complaint 456 

MINER— 

property  and  implements  of,  exempt  from  execution 690 

MINING  CLAIMS— 

in  action  ^for,  to  be  seized  within  two  years 820 

presumption  of  such  seizin 821 

*     customs,  rules,  and  usages  control 748 

jurisdiction  of  Justices*  Courts  over 114 

liens  of  mechanics  and  others  Upon 1183 

how  sold  by  Probate  Court .t.  1529 

MINING  CUSTOMS— 

in  actions  concerning  mining  claims.: ^ 748 

MINISTERIAL  OFFICERS— 

election,  powers  and  duties  of,  where  prescribed  in 262 

conduct  of,  controlled  by  the  Courts 128 

Bee  Clerk;  Shsbiff. 

MINOR— See  Infant. 

MINORITY- 

how  affects  limitation  of  actions 352 

MINUTES— 

special  verdict  to  be  entered  in 625 

verdict  to  be  entered  in 628 

waiver  of  jury  trial  entered  in 631 

agreement  to  refer  to  be  entered  in 638 
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MISCONDUCT-  Section, 

of  jury  is  the  ground  for  new  trial 657 

MISDEMEANOR— 

juri:idiction  of  Justices'  Courts  in  cases  of 117 

MISJOINDER— 

,of  parties  or  actions  ground  for  demurrer 430 

MISTAKE— 

relief  from,  may  be  had 473 

MITIGATION— 

alleged  and  proved  in  libel  and  slander 461 

MODIFICATION— 

of  award  by  Court,  when  and  how  made 12S8 

See  Award;  Judgment. 

MONTH— 

defined 17 

MORTGAGE- 

not  a  conveyance 744 

See  Foreclosure. 

MOTHER— 

authorized  to  sue  for  seduction  of  daughter 375 

authorized  to  sue  for  injury  or  death  of  child,  when 376 

in  what  order  entitled  to  administer 1365 

when  entitled  to  guardian&hip 1751 

MONEY— 

deposited  in  lieu  of  bail,  how  disposed  of. 500 

deposit  of,  in  Court !.  572 

such,  paid  to  clerk,  how  disposed  of 573 

in  actions  for  recovery  of,  jury  to  determine  amount 625 

*     judgment  for 667 

MOTIONS  AND  ORDERS— 

what  is  an  order  or  motion 1003 

applicable  to  special  proceedings 1064 

where  made 1004 

notice  of  motion,  at  what  time  to  be  given 1005 

transfer  on  and  notice  to  show  cause 1006 

order  for  payment  of  money,  how  enforced 1007 

motion  for  postponement 595 

motion  for  discharge  of  attachment 556 

motion  for  new  trial,  when  heard 600 

motion  for  new  trial  in  mandate 1002 

See  Order;  Notice.         | 

MUNICIPAL  COURT— 

continued  under  the  Code 104 

election  and  term  of  Judge  of. 105 
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MUNICIPAL  COURT—   {Continued.)  Section. 

jurisdiction 106 

presumptions  in  favor  of  its  judgments 107 

terms  of 108 

where  hfeld 109 

officers  and  salaries 110 

MUNICIPAL  JUDGE-  * 

authorized  to  take  acknowledgments  and  affidavits 179 

authorized  to  do  other  acts 179 

N 

NAME— 

of  jurors  to  be  entered  with  verdict 628 

of  party  to  be  in  summons 407 

of  parties  to  pleading  amended 473 

plaintiff  ignorant  of,  of  the  dcfcnda^nt 474 

See  Change  ov  Name;  Fictitious  Name. 

NEGATIVE  ALLEGATIONS— 

when  to  be  proved 1869 

NEGLECT— 

in  pleadings,  relief  from  may  be  had .* 473 

suit  for,  by  personal  representatives 376 

when  resulting  in  injury  or  death,  who  may  sue 377 

NEGOTIABLE  INSTRUMENTS— 

cross  demands,  in  actions  on,  how  set  off. 440 

NEUTER  GENDER— 

included  in  masculine,  Subd.  12 17 

NEWLY  DISCOVERED  EVIDENCE— 

ground  for  new  trial 657 

NEW  MATTER— 

answer,  when  may  contain '. .* 437 

in  answer  deemed  controverted 462 

may  be  demurred  to 443 

issue  arises  on,  when '. 590 

NEW  PROMISE— 

must  be  in  writing  to  take  case  out  of  statute 360 

• 

NEW  TRIAL— 

definition  of. 656 

adverse  party  deemed  to  have  excepted  to  ruling  on  motion  for 647 

when,  may  be  granted 657 

on  what  papers  moved  for 658 

notice  of  motion,  upon  whom  served,  and  what  to  contain 659 

motion  to  bo  heard  at  time  specified  or  dismissed 660 

Judge  to  make  written  statement  on  decision  of  motion 661 

statement  to  constitute  bill  of  exceptions ^ 661 
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NEW  TRIAL—   (CorUinued.)  Section. 

motion  for,  in  mandate 1092 

motion  for,  in  prohibition 1105 

County  Court  always  open  for  hearing  motion  for,  in  what  case —  89 

NON-JUDICIAL  DAYS— 

effect  of  acljoumment  to 135 

what  are 10 

when  falling  on  Sunday 11 

how  computed 12 

performance  of  acts  on  next  day 13 

NON-RESIDENT— 

place  of  trial  of  actions  against 395 

appointment  of  attorney  for 413 

service  of  summons  on 413 

pleadings  of,  how' verified 446 

when  allowed  to  open  judgment  by  default  and  answer  to  merits...  473 

attachment  to  issue  against 538 

proof  required  in  action,  on  default  of. 585 

summons  in  partition  suits,  served  on 757 

proceeds  of  sales  of  estates  of,  in  partition 788 

duties  of  Clerk  making  investments 791 

service  of  notices  and  papers  on 1015 

to  furnish  security  for  costs 1036 

effect  of  failure  to  furnish  such  security 1037 

time  allowed  to  <:laim  escheated  estate 1272 

NONSUIT- 

judgmcnt  of,  may  be  entered 581 

NOTARY  PUBLIC— 

seal  exempt  fVom  execution 690 

to  administer  oath  or  affirmation 2093 

to  take  deposition,  in  this  State : 2081 

NOTICE— 

of  changeof  attorney 285 

of  lis  pendens  to  be  filed 409 

of  justification  of  bail 493 

to  settle  exceptions,  given  to  adverse  party 650 

of  motion  for  a  new  trial 659 

of  sale  on  execution *. 692 

penalty  for  selling  under  execution  without 693 

after  appearance,  who  entitled  to 1014 

effect  of,  on  liens 1186 

demanding  inspection  of  books  and  documents ~  1000 

construction  of  written :  1865 

insufficiency  of,  no  ground  for  dismissing  appeal 954 

when  to  be  in  writing 1010 

without  title  of  action,  when  valid. ~  1046 

not  required  to  vacate  order,  when 937 
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NOTICE—   (CkynHnued.)  ,  Section. 

of  motion,  when  to  be  given 1005 

of  service,  how  and  on  whom  made < 1010 

of  service,  manner  of  serving 1011 

of  service  by  mlil,  when  made 1012 

of  service  by  deposit  in  Post  Office 1013 

of  service  when,  need  not  be  made 1014 

of  service  on  attorney,  when  to  be  made 1015 

of  service  on  non-resident,  how  made 1015 

of  service  by  telegraph 1017 

of  abstract  in  partition 799 

of  application  for  injunction 528 

of  injunction  to  corporation ; 531 

of  motion  to  vacate  injunction 532 

of  lis  pendenSj  filed  in  real  actions .1! 409 

to  be  served  in  partition 762 

to  tenant,  of  unlawful  detainer 1161 

to  tenant,  at  will  or  by  sufferance 1161 

of  motion,  for  survey 742 

of  security,  for  costs  of  non-residents 1087 

of  arrest  of  defendant 864 

to  produce  written  instruments 1988 

on  adverse  parties  of  filing  award 1286 

to  parties  on  return  of  juiy  for  instructions 614 

of  sale  under  execution 692 

of  claim  to  contribution 709 

of  motion  for  now  trial  to  be  served 659 

of  appeal,  what  to  state,  and  when  served 940 

of  appeal,  in  Justices*  Courts 974 

of  application  for  mandate 1088 

of  application  for  writ  of  review 1069 

of  application  for  discharge  from  imprisonment..;. 1144 

of  application  for  discharge,  how  served 1145 

of  hearing  petition  for  probate 1803 

of  probate  of  foreign  will 1823 

of  application  for  letters  of  administration 1373 

to  creditors,  to  present  claims 1490 

of  application  as  sole  trader 1812 

of  taking  deposition  out  of  State 2024 

of  taking  deposition  in  State ». 2031 

See  Applications;  Estates  of  Decedents;  Citations. 

NUISANCE- 

defincd 731 

jurisdiction  of  actions  for 85 

NUNCUPATIVE  WILLS— 

probate  of.  Sec.  1344  to 1346 

See  Wills. 
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OATH—  Section. 

deflnod 17 

administered  by  Courts  of  justice * 128 

administered  by  judicial  officers 177 

arbitrators  may  administer 1284 

generally,  who  may  administer .* 2093 

how  administered 209i 

of  attorney  and  counselor 278 

form  of,  to  jury ', 604 

of  executore  and  administrators 13S7 

of  prisioner,  confined  on  civil  process 1148 

formjnay  be  varied 2095 

form,  in  discretion  of  Court 2096 

affirmation,  equivalent  to 2097 

of  receiver 567 

See  Affirmatiok. 

OBJECTIONS— 

when  taken  by  demurrer  or  answer 433 

when  deemed  waived 434 

to  appointment  of  referee 642 

to  granting  letters  of  administration 1351 

to  dissolution  of  corporation 1231 

OBLIGATION— 

defined 26 

OCCIJPANT- 

of  real  property,  in  forcible  entry  and  detainer 1160 

See  Limitation,  Statute  of. 

OFFER  TO  COMPROMISE— 

proceedings  under 997 

not  an  admission  that  anything  is  due 2078 

OFFICE— 

eligibility  to,  of  Justice  Supreme  Court 156 

eligibility  to,  of  District  Judge 157 

usurpation  of,  proceedings  for.  Sec.  803  to 809 

tenure  of,  not  disturbed  by  the  Codes 6 

See  Usurpation. 

officer- 
Judicial- 

Court  to  try  impeachments  of. 36 

eligibility  of,  by  resident  of  this  State 156 

must  be  United  States  citizen  and  resident  of  United  Stat-es 157 

to  reside  in  district 158 

residence  of,  in  San  Francisco .'.., 159 

action  against,  when  tried,  Subd.  2 393 

special  action  against,  when  tried 398 
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OFFICER—    (Continued.)  Section. 

Ministerial— 

to  summon  jury 235 

the  rctuni  of,  to  summons  of  jury t 232 

election  powers  and  duties  of 262 

SeeSHKRiFF;  Constable;  Clerk. 

OFFICIAL  DOCUMENTS— 

how  diftorcnt  kinds  of,  proved 1918 

enumerated,  thnt  may  be  proved 1918 

every  one  may  inspect 1892 

copies  of,  to  bo  given,  when 1898 

See  Writings;  Judgments,  etc. 

OPINION— 

of  the  Supreme  Court  to  be  filed 48 

See  Bulks  of  Supreme  Court. 

OEAL  EXAMINATION— 

definition  of. 2005 

See  Examination  of  Witness. 

OEDER- 

defined 1003 

in  special  proceedings 1064 

where  made 1004 

transfer  of,  to  show  cause 1006 

may  be  enforced 177 

for  payment  of  money,  how  enforced 1007 

Supremo  Court  open  to  make 48 

County  Court  open  to  make 89 

contempt,  to  make  second  application  for 182 

how  reviewed * 936 

made  out  of  Court,  to  be  vacated 937 

duty  of  Supreme  Clerk,  on  appeal 958 

of  District  Courts,  appealable 963 

of  Probate  Courts,  appealable 969 

served  by  telegraph 1017 

for  new  trial,  Supreme  Court  costs 1027 

copy  to  be  filed 1253 

copy  to  form  part  of  judgment  roll 670 

presumption  of  judicial ^  1909 

to  show  cause  before  issuing  injunction 530 

for  investment  of  funds  by  receiver 669 

for  sale  of  attached  property 548 

to  deposit  money  in  controversy 572 

deposit  of  money,  how  disposed  of. 573 

enforcement  of,  of  deposit 574 

for  discharging  sick  juror 615 


« 
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ORDER—   (ConHnued.)  Section. 

granting  or  refusing  new  trial,  excepted  to 647 

in  supplementary  proceedings 721 

for  suTYeys  in  real  actions 742 

for  survey,  to  contain  vrhat 743 

of  sale  in  foreclosure 728 

granting  or  refusing  new  trial 039 

dissolving  attachment 946 

of  County  Court,  for  transmission  of  papers 977 

for  inspection  of  documents 1000 

dismissing  action  for  want  of  security 1037 

requiring  debtor  to  answer 714 

for  examination  of  debtor  of  debtor 717 

for  application  of  property  of  debtor ~  719 

reversing  appointment  of  executor l^  971 

for  trial  of  issue  in  mandate ~  1090 

for  discharge  of  person  imprisoned  on  civil  process 1149 

of  commitment  for  contempt 1222 

for  dissolution  of  corporation 1230 

for  condemnation  of  land 1258 

relative  to  escheated  estates 1269 

for  changing  name  of  person 1278 

of  submission  to  arbitration 1283 

of  new  hearing  by  arbitrators 1287 

to  produce  will 1302 

to  show  cause  why  probate  of  will  should  not  be  revoked 1328 

in  which  persons  entitled  to  administration 1365 

for  probate  sales 1523 

of  arrest  in  civil  actions 481 

how  to  obtain 482 

in  Justices'  Court # 861 

in  which  proceedings  are  had  on  trial  of  action ■ 607 

See  Motions;  Arbebt  and  Bail;  Estates  of  Decedents. 

ORDINANCE— 

actions  for  violation  of. >. 932 

requisites  of  the  complaint 929 

ORIGINAL  EVIDENCE— 

definition  of. 1829 

ORIGINAL  JURISDICTION- 

of  Supreme  Court,  what 43 

of  County  Court,  what 85 

See  Rules  Supreme  Court. 

P 

PAPERS- 

to  be  transmitted  on  transfer  of  action 399 

to  be  used  on  motion  for  new  trial 858 
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PAPERS—   (Continued.)  Section. 

constituting  judgnocnt  roll 670 

filing  and  service  of,  Soc.  1010  to 1017 

lost,  supplied 1045 

without  title  of  action  valid 1046 

to  be  furnished  by  appellant  .^ 050 

copies  of,  how  certified 953 

taken  by  jury,  on  retiring 612 

See  Notice. 

PARTIAL  EVIDENCE— 

definition  of. 1834 

PARTIALITY— 

ground  for  change  of  venue '. 397 

PARTY—  ^ 

action  to  be  in  name  of  real,  in  interest 867 

assignment  no  prajudice  to  defense 368 

who  may  sue  without  joining  person  beneficially  interested 369 

married  woman  as ^ 370 

when  wife  may  defend  as f. 371 

infant  must  appear  by  guardian 372 

infant's  guardian,  how  appointed 373 

unmarried  female  plaintiflf  for  her  own  seduction 374 

father  plaintifiT  for  seduction  of  daughter •   375 

father  plaintiff  for  injury  or  death  of  child '     376 

representative  plaintiff  for  death  caused  by  wrongful  act 377 

may  be  joined  as  plaintiffs 378 

may  be  joined  as  defendants , 379 

in  interest,  when  to  be  joined 380 

one  or  more  may  sue  or  defend  for  all 382 

holding  title  under  common  source,  may  join 381 

in  interest,  when  joined 382 

plaintiff  may  sue  in  one  action  different  parties,  when 383 

tenant  in  common  may  sever  action 384 

marriage,  or  other  disability  of,  not  to  abate  action 886 

proceedings  on  disability  of. 385 

another  may  be  substituted 386 

intervention  of,  when  and  how 887 

may  be  sued  by  name  of  association 888 

Court  to  decide  controversy,  or  order  otherwise 389 

stipulation  by,  for  change  of  venue 396 

to  action,  how  designated 308 

defendant  sued  by  any  name,  when 474 

may  appeal,  and  on  appeal,  how  designated 988 

identity  of 1910 

to  actions,  to  redeem  from  mortgage 846 

to  action,  for  foreclosure.... x 726 

to  action,  for  nuisance 731 
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PARTY—   (Continued,)  Section. 

liable  for  wa^te 732 

plaintiff  in  action  for  partition 752 

defendant  in  action  for  partition 754 

may  be  ordered  in,  in  partition 761 

to  action,  for  usurpation  of  office  or  franchise 803 

to  special  proceedings,  designated 1068 

defendant  in  forcible  entry  and  detainer 1164 

who  joined  in  suit  for  liens 1196 

defendant  in  condemnation  of  land 1246 

may  submit  to  arbitration 1281 

to  an  action  to  be  stated  in  summons 407 

to  an  action  to  be  stated  in  complaint 426 

misjoinder  of,  ground  for  demurrer 430 

defect  of,  ground  for  demurrer 480 

pleading  to  be  subscribed  by 446 

in  pleading,  need  not  set  forth  items  of  account 454 

may  amend  pleadings  of  course 472 

pleadings  may  be  amended  as  to  name  of 473 

fictilfous 474 

judgment,  the  final  determination  of  rights  of. 577 

may  have  nonsuit  entered 581 

niay  bring  issue  to  trial 594 

may  challenge  jurors 602 

order  of  proceedings  of,  on  trial 607 

may  ask  for  special  instructions  to  jury 609 

may  waive  jury  trial 631 

may  be  directed  to  prepare  findings,  when 635 

ma3'  agree  to  reference  of  cause 638 

not  consenting,  when  reference  may  be  ordered 639 

to  agree  upon  number  of  referees 640 

may  object  to  referees « 641 

both,  may  take  exceptions 646 

when  exception  refused,  may  petition  to  Supreme  Court  to  prove 

the  same 652 

on  what  grounds  may  move  for  new  trial 657 

on  what  papers  may  move  for  new  trial 658 

to  actions,  to  determine  claims  to  real  property 738 

may  enter  upon  land  to  survey  it 742 

to  action  for  partition  of  real  property 752 

in  partition,  interest  of  all  to  set  forth  in  complaint 753 

if  unknown,  that  fact  to  be  stated  in  complaint 753 

to  pay  expenses  of  partition 768 

may  consent  to  one  referee  in  partition ~ 797 

Court  to  protect  rights  of  unknown 780 

PARTITION— 

who  may  bring  action  for 752 

interests  of  all  parties  to  be  set  forth 753 


INDEX.  605 


• 


PARTITION—  (Continued.)  Section. 

lienbolders  not  of  record  need  not  be  parties 754 

plaintiff  must  file  notice  of  Ijs  pendens 755 

summons,  to  whom  must  be  directed 756 

unknown  parties  may  bo  served  by  publication 757 

answer  of  defendants,  what  to  contain 758 

rights  of  all  parties  maybe  ascertained  inx)ne  action 759 

partial,  may  be  made ^ 760 

lienholders  must  be  made  parties,  or  referee  be  appointed 761 

lienholder  must  be  notified  to  appear 762 

Court  fnny  order  sale  or,  and  appoint  referees  therefor 763 

must  be  made  according  to  rights  of  parties 764 

referees  to  report  proceedings 765 

action  of  Court  on  report,  judgment  thereon  conclusive 766 

judgment  in,  how  enforced '. 686 

judgment  not  to  affect  tenant  for  years 767 

expenses  of,  to  be  apportioned 768 

lien  on  undivided  interest,  a  charge  on  what 769 

estate  for  life  or  years,  how  may  be  set  off  in 770 

application  of  proceeds  of  sale  of  incumbered  property 771 

party  holding  other  securities  may  by  required  to  first  exhaust 

them *  772 

proceeds  of  sale,  disposition  of 773 

when  paid  into  Court,  cause  may  be  continued  for  determination  of 

claims 774 

sales  by  referee  to  be  at  public  auction 775 

Court  must  direct  terms  of  sale 776 

referees  may  take  security  for  purchase  money 777 

tenants,  whose  estates  are  sold,  to  receive  compensation 778 

Court  may  fix  compensation 779 

Court  must  protect  unknown  tenatits 780 

Court  must  ascertain  value  of,  and  secure  future  contingent  inter- 
ests  1 781 

terms  of  sale  to  be  made  known  at  time 782 

lots  maybe  separately  sold 782 

who  may  not  be  purchasers 783 

referees  must  make  report  of  sales 784 

conveyance  may  be  executed  on  confirmation 785 

proceedings,  if  lienholder  becomes  purchaser 786 

conveyance,  must  be  recorded..'. 787 

conveyance,  a  bar  against  parties  % 787 

proceeds  belonging  to  unknown  parties  must  be  invested 788 

investment  made  in  name  of  Clerk 789 

securities  taken  for  interests  of  parties,  when  ascertained 790 

duties  of  Clerk  making  investments 791 

on  unequal,  compensation  may  be  adjudged 792  ' 

share  of  infant  maybe  paid  to  guardian 793  ' 

share  of  insane  person  may  be  paid  to  guardian 794 

guardian  may  consent  to,  without  action,  and  execute  releases 795 
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PAKTITION—   (Omtinued.)  Section. 

co^ts  of,  a  lien 706 

Court,  by  consent,  may  appoint  single  referee 797 

expenses  of  previous  litigation  allowed 798 

abstract  of  title,  when  furnished 799 

abstract,  how  made  and  verified BOO 

interest  on  disbursements,  in  discretion  of  Court 801 

PAYING  DECEDENT'S  DEBTS— 

if  will  provides  for,  it  must  govern 1560 

when  provision  insufficient,  proceedings  thereon 1562 

estate  subject  to 1563 

See  EsTATjcs  of  Djcckdekts. 

PENALTY- 

actions  for,  where  tried  and  enforced 398 

for  custodian's  failure  to  deliver  will .* 1296 

for  practicing  law  without  license 281 

for  disobeying  mandate 1097 

See  FiMKS. 

PENDENCY  OP  ACTION- 

when  there  is  a 1049 

notice  to  be  filed  in  real  actions 409 

ground  for  demurrer  to  f>ubsequent  suit 430 

PEOPLE— 

when  will  not  sue 815 

when  action  brought  against  grantees  of. 817 

not  required  to  give  security  for  injunction 529 

nor  are  required  to  give  notice 531 

execution  to  issue  in  name  of 681 

PERFORMANCE— 

of  conditions,  how  averred .*.., 457 

time  of,  of  act  extended 1034 

PERSON- 

dofined « 17 

PERSONAL  INJURY— 

who  may  sue  for,  Sec.  875  to 377 

PERSONAL  PROPERTY— 

•   defined 17 

is  attached •. 542 

when  sold  under  attachment 550 

order  for  sale  of 548 

attached  claim  of,  by  third  person 549 

PESTILENCE— 

removal  of  Court  on  account  of...... 142 

PETIT  LARCENY— 

jurisdiction  of. 117 
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PETITION—  Section. 

for  change  of  name  to  specify  what 1276 

to  be  published  four  weeks 1277 

for  sole  trader  to  contain  what 1813 

in  probate  proceedings 1371 

ib 1397 

ib 1481 

for  sales  of  property  in  probate 1481 

ib , 1518 

ib 1530 

ib 1587 

See  Wills;  Pbobatx  of  Wills;  Estates  oi*  Decedents. 

PHONOGEAPHIC  REPOETER— 

duty  of. 269 

how  appointed 260 

effect  of  report  of. 270 

compensation  of. 271 

PERISHABLE— 

property  attached  to  be  sold a 647 

property  sold  under  execution,  notice  of. 692 

PERPETUATING  TESTIMONY— 

evidence  maybe  perpetuated .''. 2063 

manner  of  application  for  order 2064 

notice  of  time  and  place  to  be  given 2085 

manner  of  taking  the  deposition 2086 

deposition  to  be  filed 2087 

when  the  evidence  may  be  produced 2068 

effect  of  the  deposition 2089 

PHRASES— 

how  construed 16 

« 

in  what  sense  employed ». • 17 

many,  enumerated  in 17 

"  Code  of  Civil  Procedure,"  how  designated.. ..i 19 

Judicial  remedies,  means  what 20 

action 22 

injury  to  property 28 

joint  authority 15 

See  Words. 


• 


PHYSICIAN— 

not  subject  to  duty  as  juror 200 

what  property  of,  exempt  from  execution 690 

disqualified  as  a  witness  when 1881 

must  testify  when 1882 

PLACE— 

Of  HOLDIKO  COTJRTS— 

Supreme t 49 


rr 
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PLACE  (Of  Holding  Courts)—   (Continued.)  Section. 

District '. 75 

County 90 

Probate - 100 

Municipal  Criminal 109 

Judge  may  order  rooms  for. 144 

Justices' 118 

Judge  may  change,  in  certain  cases 142 

parties  to  appear  at  the  appointed 143 

Of  trial— 

to  be  where  subject  is  situated Z92 

V          to  be  where  causes  of  action  arose 393 

of  actions  against  or  between  counties 394 

of  actions  where  parties  reside 896 

to  be  had  in  any  county,  unless  defendant  demand  otherwise 396 

may  be  changed  by  Court,  on  motion 397 

from  one  Court  to  another 39B 

when  adverse  party  deemed  to  except  ruling  on  motion  for  change 

of 647 

proceedings  in  probate  to  be  transferred 1431 

papers  to  be  transmitted,  costs,  and  jurisdiction 399 

proceedings  in  cases  transferred 400 

transfer  of  probate  proceedings  not  to  cliange  rights 1432 

*   retransfer 1432 

proceedings  to  be  returned  to  original  Court 1433 

PLAINTIFF- 

party  complaining  known  as 308 

all  having  interest  may  be  joined 378 

who  must  be  joined  as 380 

when  one  or  more  may  sue  for  benefit  of  all 380 

when  they  may  in  one  action  sue  persons  severally  liable 381 

when  property  in  action  lies  in  two  counties,  may  select  either 

county  for  trial 393 

mfty  have  summons  on  complaint,  when 406 

name  of  attorney  of,  to  be  indorsed  on  summons 407 

pleadings  of. 422 

complaint,  first  pleading  of 425 

may  unite  several  causes  of  action 427 

want  of  capacity  to  sue  ground  for  demurrer 430 

may  demur  to  answers  or  defenses 443 

must  swear  to  facts  in  complaint,  except ; 446 

may  deny  admissibility  of  instrument  in  answer 448 

proceedings  when  he  is  ignorant  of  defendant's  name 474 

affidavit  of,  for  arrest  of  defendant 481 

must  give  undertaking  for  arrest 482 

may  except  to  sureties  on  bond  for  release  of  defendant 492 

must  be  served  with  notice  of  justification  of  sureties 493 

may  claim  delivery  of  personal  property 509 
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PLAINTIFF—   {Continued.)  Section. 

must  make  affidavit  in  replevin 510 

may  require  Sheriff  to  take  property  in  replevin 511 

must  give  undertaking  in  replevin 512 

property  to  be  redelivered  to,  when 615 

may  claim  replevied  property  by  indemnifying  Sheriff. 519 

when  may  obtain  injunction 526 

to  give  bond  on  injunction 529 

when  State  is,  need  not  give  such  bond ^ 529 

may  oppose  motion  to  dissolve  injunction 532 

to  make  affidavit  for  attachment 638 

to  give  undertaking  on  attachment 539 

to  notify  Sheriff  of  credits  of  defendant,  subject  to  attachment 543 

judgment  for,  in  attachment 550 

may  sue  on  bond  to  release  attached  property 652 

may  oppose  motion  to  discharge  attachment 567 

shall  obtain  what  relief  when  no  answer  is  £led 680 

judgment  when  several  are  joined  in  an  action 578 

may  dismiss  action f. 681 

judgment  by  default,  for 686 

may  bring  issue  to  trial 594 

may  take  verdict  or  dismissal 594 

may  challenge  jurors 601 

allowed  four  peremptory  challenges 601 

to  open  trial,  how 607 

to  commence  and  close  argument 607 

judgment  for,  on  issue  of  law,  proceedings  thereon 633 

may  bring  cause  before  Court  for  argument 665 

may  waive  jury  trial 631 

may  object  to  referee ; 641 

may  move  for  new  trial 657 

when,  cannot  recover  costs 739 

when  his  title  terminates  pending  suit 740 

what.  Wist  allege  in  partition  suit 753 

to  file  lis  pendens  in  partition  suit 755 

rights  of  absent,  may  bo  determined  in  partition  suit 759 

to  notify,  lienholders  of  partition  suit 762 

contestant  of  will  is  the 1312 

to  exhaust  testimony  before  defendant  begins 2042 

whatquestions  may  put  to  witness 2044 

interrogations  of,  controlled  by  Court 2044 

direct  examination  of  witness  by v..  2045 

may  cross-examine  witness 2048 

cannot  impeach  his  witness 2049 

may  impeach  defendant's  witness 2051 
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PLEADINGS—  '  Section. 

definition  of. 420 

part  of  judgment  roll 670 

Code  prescribes  forms  and  rules  of. 421 

forms  and  rules  in  Justices*  Courts,  Sec.  851  to 860 

proceedings  against  joint  debtors 993 

of  Police  Courts 961 

what,  are  allowed '.••••••  422 

complaint,  the  first,  in  an  action 425 

complain  to  contain 426 

causes  may  be  joined  in 427 

defendant  may  demur.,... 430 

demurrer  must  specify 431 

may  demur  to  part  of  complaint. 431 

demurrer  and  answer  at  same  time.... 431 

proceedings  on  amendment  of  complaint 482 

what  objections  may  be  taken  by  answer 433 

objections  to  complaint  deemed  waived 434 

what,  answer  to  contain 437 

by  counter  claim,  set  up 438 

counter  claims,  may  be  set  off. 439 

by  answer,  may  contain  several  defenses 440 

plaintiff  may  demur. 446 

verification  of,  when,  Sec.  446  to 449 

Generally— 

to  bo  liberally  construed 4a2 

sham  and  irrelevant,  may  be  stricken  out..... 453 

account,  how  stated  in • .'.  454 

description  of  real  property  in 455 

how  to  set  up  judgments 456 

how  to  set  up  condition  precedent 457 

how  to  set  up  Statute  of  Limitations 458 

how  to  set  up  probate  statutes 459 

how  to  set  out  libel  and  slander  in  complaint 460 

how  to  set  out  special  damage  in  libel 460 

answer  in  libel  and  slander 461 

allegation,  not  denied,  deemed  true 462 

allegation,  when  controverted 462 

what  is  a  material  allegation 463 

supplemental 464 

subsequent  to  complaint,  to  be  filed  and  served 465 

special  issues  not  made  by  new  trial S09 

to  be  transmitted  when  cause  transferred 399 

within  what  time  defendant  may  file 407 

may  be  amended 472 

may  bo  amended  by  order 473 

may  be  amended  as  to  name 474 

defects,  certain  disregarded 475 
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PLEADINGS  (Genbhally)—   {Continued,)  Section. 

issue  of  law  raised  by 589 

order  striking  out,  excepted  to 647 

PLURAL  NUMBER— 

included  in  the  singular,  Subd.  11 17 

POINTS  AND  AUTHORITIES—  * 

on  appeal,  to  he  filed.    See  Rulkb  Supreme  Coubt. 

POLICE  COURT— 

organization  provided  for 121 

jurors  for,  by  whom  summoned 230 

jurors  for,  how  summoned 231 

proceedings  in  forming  jury  in , 250 

jury  for,  how  impaneled 251 

transfer  of  causes  from  one  to  another,  when 398 

actions  in,  how  commenced 929 

summons  must  issue  on  filing  complaint 980 

defendant  may  plead  orally  or  in  writing 931 

trial  by  jury,  when  defendant  is  entitled  to 932 

proceedings  to  be  conducted  as  in  Justices^  Courts 933 

appeals,  how  taken  from.  Sec.  974  to 980 

County  Court  is  its  appellate  Court 86 

Judge  of,  to  take  acknowledgments,  etc 79 

POLITICAL  CODE— 

Part  V  of.    See  Rule  or  Cokstructiok. 

POSSESSION  OF  REALTY— 

entry  on  i^eal  estate 320 

when  presumed 821 

occupation  deemed  under  legal  title  unless  adverse 321 

occupation  under  written  instrument  or  judgment,  when  deemed 

adverse 322 

what  constitutes  adverse  possession  under  written  instrument  or 

judgment 323 

premises  actually  occupied  under  claim  of  title  deemed  to  be  held 

adverse^' 824 

what  constitutes  adverse,  under  claim  of  title  not  written 325 

relation  of  landlord  and  tenant  as  affecting  adverse 326 

right  of,  not  affected  by  descent  cast «. 327 

certain  disabilities  excliAled  from  time  to  commence  actions. 328 

not  necessary  to  bring  action  to  quiet  title 738 

Actions  for- 

when  the  people  will  not  sue 315 

when  action  cannot  be  brought  by  grantee  from  the  State 81^ 

when  actions  by  the  people  or  their  grantees  are  to  be  brought 

within  five  years 317 

seizin  within  five  years,  when  necessary  in  action  for  real  property.  318 


612 


INDEX. 


POSSESSION  OF  REALTY  (Actions  for)—   {Continued.)  Section. 

such  seizin,  when  necessary  in  action  or  defense  arising  out  of  title 

to  or  rents  of  real  property 319 

See  Skizin. 

POSTPONEMENT— 

for  absent  testimony 6€6 

what  showing  to  be  mado '. 595 

in  proceedings  for  mandate,  when  ordered 1090 

amending  complaint  in  forcible  entry  and  detainer,  no  cause 1173 

failure  to  return  commission,  no  cause  for 2027 

costs  on,  discretionary  with  Court 1029 

when  may  be  had  in  Justice's  Court 874 

by  consent 875 

what  must  be  shown  to  obtain 876 

when,  on  affidavit ^ 876 

See  Actions;  Estates  of  Decedents. 

PRESENT  TENSE— 

includes  future,  Subd.  13 17 

excludes  the  past,  Subd.  13 17 

PRESUMPTIONS— 

defined 1950 

when  an  inference  arises '. 1S60 

may  bo  controverted,  when 1961 

specification  of  conclusive 1962 

all  other,  may  be  controverted ^ 1963 

in  favor  of  books  containing  laws 1900 

In  favor  of  judqmknts — 

of  County  Courts 87 

of  Probate  Courts 98 

of  Municipal  Court 107 

PRIEST— 

when  may  bo  excused  from  testifying 1881 

in  what  case  must  testify 1882 

PRIMARY  EVIDENCE— 

defined 1833 

relating  to  third  parties 1851 

ofiScial  entries  on  public  records  are 1920 

official  entries  in  Justice's  docket  are..l 912 

historical  books,  maps,  and  charts,  when ~  1936 

certificate  of  purchase  or  location  of  lands  is ~.  1925 

official  entry  by  officer,  or  Board  of  officers 1926 

handwriting  and  entries  of  decedent I^i6 

PRIVATE  PROPERTY— 

may  bo  taken  for  public  use 1240 

ib « 1241 

See  Eminent  Domain. 
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PRIVATE  STATUTES—  Section. 

defined < 18^ 

pleaded,  how 459 

books  contninini^  statute  presumed  correct 1900 

recitals  in,  evidence 1903 

PRIVATE  WRITINGS— 

classified 1929 

vrhen  imports  consideration 1932 

execution  of  instrument  deHncd 1933 

compromise  of  debt  without  seal  good 1934 

subscribing  witness  defined 1935 

book>i,  maps,  etc,  how  far  evidence .*. 1936 

original  writingji  to  be  produced  or  accounted  for 1937 

notice  to  be  given  to  produce 1938 

writings  called  for  and  inspected  may  be  withheld 1939 

execution  of,  how  proved 1940 

when  others  than  subscribing  witness  may  testify 1941 

when  evidence  of  execution  not  necessary 1942 

evidence  of  handwriting,  to  jjrove 1943 

of  handwriting  allowed  by  comparison 1944 

comparison  with,  what  may  be  made 1845 

entries  of  decedents  as  evidence .'  1946 

copies  of  entries # 1947 

how  acknowledged  nndccrtkicd 1948 

County  Clerk  to  keep  papers  deposited 1949 

public  records  not  to  be  carried  about 1950 

public  records  of,  proved 1919 

See  Writings. 

PRIVILEGED  COMMUNICATIONS— 

those  to  whom  made  enumerated 1861 

PROBATE  COURT— 

to  be  in  each  county 94 

County  Judge  to  be  Judge  of. 95 

separate  Judge  of,  in  San  Francisco 96 

jurisdiction 97 

jurisdiction  over  estate 1294 

jurisdiction  decided  by  first  application 1295 

decides  all  questions  of  advancements  made  to  heirs 1686 

presumptions  in  favor  of  the  judgments 98 

terms  of,  in  the  various  counties 99 

at  what  places  terms  held 100 

Proceedings  in — 

orders  and  decreees  entered  in  minutes 1704 

how  publication  to  be  made... 1705 

when  decree  or  order  to  impart  notice « 1706 

citation,  what  to  contain 1707 

issued  without  order  of  Judge 1708 

how  citation  served 1709 
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PROBATE  COURT  (Prockkdings  in)—  (Cojitinued.)'  Section. 

citation  a  substitute  for  personal  notice 1 •■ 1710 

how  long  to  be  served  before  return 1711 

one  complete  description  of  real  estate. 1712 

rules  of  practice  and  proceedings 1713 

new  trials  and  appeals 1714 

appeal  taken  within  sixty  days 1715 

from  what  an  appeal  lies 969 

effect  of  judgment  of 190B 

i!*sues  joined  in,  how  tried  and  disposed  of 1716 

Court  to  try  cause  if  no  jury  demanded 1717 

new  trial  moved  for 1717 

Court  to  appoint  attorney  in  all  cases  named 1718 

compensation  for  attorney  appointed 1718 

decree  of  homestead  and  effect  thereof. 1719 

costs  in  certain  cases 1720 

eifaecutors,  etc.,  to  bo  removed 1721 

in  what  cases  Judge  not  to  act. 1430 

proceedings  to  be  transferred,  where 1431 

transfer  not  to  affect  right  to  administer 1432 

retransfer 1432 

proceedings  to  be  Returned  to  original  Court 1433 

^    See  Estates  of  Decedents. 

PROBATE  JUDGE—  • 

power  at  chambers 167 

to  bold  Court  in  other  county \ 161 

appointment,  by  whom  made  in  such  cases 162 

of  San  Francisco 96 

power  of,  out  of  Court  and  at  chambers ^..  1996 

See  Judicial  Ovficees;  Estates  o^  Decsdekts. 

PROBATE  OF  WILL— 

under  seal  of  Court. 152 

what  required  to  prove  will 1969 

what  required  to  prove  will  revoked 1970 

See  Wills. 

PROCEEDINGS— 

in  the  County  Courts,  how  construed 87 

in  the  Probate  Courts,  how  construed ^ 98 

in  the  Municipal  Court 107 

powers  of  Court  over  its ^ 128 

what  Courts  may  make  rules  to  regulate 129 

rules  take  effect 130 

when  non-attendance  of  Judge  at  Court 139 

not  affected  by  vacancy 184 

not  affected  by  lapse  of  term 184 

in  the  English  language 185 

may  be  in  Spanish 185 

ib 1056 
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PROCEEDINGS—   (Ccmtinued.)  Section. 

what  abbreviations  used  in 186 

numbers  expressed  by  fif^res 186 

in  case  juror  is  sick * 615 

what  a  contempt 1209 

See  Special  Pbocsedikgs. 

PROCESS— 

defined 17 

in  Justices'  Courts,  may  issue  where 116 

to  issue  from  Probate  Court  at  chambers 167 

blanks  must  be  filled  by  Justice '^ 920 

may  issue  in  Spanish  language 1056 

what  is  a  contempt  of. 1209 

PROFESSIONAL  IMPLEMENTS— 

exempt  from  execution 690 

PROHIBITION— 

writ  defined 1102 

when  Supreme  Court  may  issue 43 

when  District  Courts  may  issue 57 

when  may  be  granted  by  Supreme  Justice  at  chambers 165 

the  counter  part  of  mandate 1102 

may  issue  where  and  when 1103 

may  be  alternative  or  peremptory 1104 

provisions  respecting 1105 

to  issue  and  be  heard  in  vacation 1108 

rules  of  practice  for y...  1109 

appeals  and  new  trials  in 1110 

See  Rules  of  Supremk  Coukt. 

PROOF- 

deflned 1824 

.                  of  service  of  summons «...  415 

PROPERTY- 

defined,  Subd.  6 17 

PUBLIC  ADMINISTRATORS- 

rank  among  persons  entitled  to  administer 1865 

what  02:tates  may  be  administered  by 1726 

to  obtain  letters,  bond  and  oath  of. 1727 

what  to  be  done  by  person  in  whose  house  stranger  dies 1728 

must  return  inventory  of  estates 1729 

to  deliver  up  estate 1780 

civil  officers  to  notify  of  waste 1731 

to  bring  suits  for  property  of  decedents 1732 

may  obtain  order  to  examine  party  charged  with  embezzling  estate  1733 

disobedience  of  order  by.' 1734 

required  by  order  to  account 1735 

when  to  return  condition  of  estate 1736 


• 
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PUBLIC  ADMINISTRATORS—   {C<mtinu€d.)  Section. 

to  pay  over  moneys  on  final  settlement 1737 

no  interest  in  payment  on  account  of  estate 1788 

to  settle  with  County  Clerk 1739 

unclaimed  estates  disponed  of 1739 

proceedings  for  failure  to  pay  over  moneys 1740 

fees,  when  and  by  whom  paid 1741 

may  administer  oaths 1742 

proceedings  applicable  to * 174S 

See  EsTATKB  or  Decedents. 

PUBLIC ATION~See  Estates  of  Decedents;  Sole  Tradkb;   Sum- 
mons; Notice;  Wills. 

PUBLIC  BUILDINGS- 

exempt  from  execution 690 

right  of  eminent  domain  exercised  for 1238 

PUBLIC  CALAMITY— 

removal  of  Court  on  account  of 142 

PUBLIC  OFFENSES— 

in  Justices'  Courts: 117 

PUBLIC  OFFICER— 

trial  of. 393 

actions  against 393 

arrested  for  embezzlement 479 

excused  from  giving  testimony 1881 

,    must  testify -. 1882 

punished  fur  disobedience  of  writ 1097 

to  give  copy  of  public  writing  on  demand 1893 

See  Officek. 

PUBLIC  RECORDS— 

judicial,  defined 1904 

authenticated 1905 

of  foreign  country,  how  authenticated 1906 

oral  evidence  of  a  foreign 1907 

effect  of  judgment 1908 

effect  of  other  orders 1909 

parties  to,  deemed  to  be  the  same 1910 

what,  adjudged  in  a  judgment 1911 

of  foreign  State,  effect 1913 

of  admiralty  Court 1914 

foreign,  judgment 1915 

mode  of  impeaching 1916 

the  jurisdiction  necessary  in  a  judgment. 1917 

of  other  official ; 1918 

entries  in  official  books  primary  evidence.  Sec.  1920  to 1926 

Justices,  judgment  in  other  States,  how  proved «  1921 

ib 1922 
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PUBLIC  RECORDS—   (Continued.)  Section. 

copy  of,  under  fieal  of  Court 152 

provisions  as  to  States,  apply  to  Territories 1924 

See  Evidence;  Public  Writings;  Writings. 

PUBLIC  USES— See  Eminent  Domain. 

PUBLIC  WRITINGS- 

defined 1888 

rights  of  citizens  to  inspect  and  copy 1892 

public  officers  bound  to  give  copies 1893 

four  kinds  of 1894 

laws  written  or  unwritten 1895 

written  laws  defined 1896 

Constitution  and  statutes 1897 

public  and  private  statutes  defined 1898 

unwritten  laws  defined 1899 

books  containing  same  presumed  correct 1900 

public  seal  authenticates  law  or  document .• 1901 

other  evidence  of,  laws  of  other  States.^ 1902 

recitals  in  statute,  how  far  evidence ^ 1903 

judicial  record  defined 1904 

record,  how  authenticated,  as  evidence 1905 

record  of  foreign  country,  how  authenticated 1906 

oral  evidence  of  foreign  record 1907 

effect  of  judgment  upon  rights  in  various  cases 1908 

efi^ect  of  other  judicial  orders,  when  conclusive 1909 

where  parties  are  deemed  to  be  the  same 1910 

what  deemed  adjudged  in  a  judgment 1911 

where  sureties  bound,  principal  is  also 1912 

manner  of  proving  official  documents 1918 

official  certificates,  contents  of. «  1928 

provisions  as  to  States  to  apply  to  Territories 1924 

certificate  of  purchase  primary  evidence  of  ownership 1925 

entries  made  by  officers  or  Boards  primary  evidence 1926 

See  Public  Records;  Writings. 

Q 

QUESTIONS— 

of  law  to  be  addressed  to  the  Court : 2102 

of  fact  to  be  addressed  to  the  jury 2101 

QUIETING  TITLE— 

who  to  be  joined  as  defendants  in  actions  for 379 

who  are  parties  to  action 738 

in  what  case  plaintiflT  cannot  recover  costs 789 

plaintiff's  title  terminating  during  suit 740 

improvements,  when  allowed  as  set-off 741 

order  for  survey  of  land 742 

78— Vol.  II.— -Co.  Civ.  Pro. 
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QUIETING  TITLE—   {CcmHnued.)  Section. 

order,  how  served 743 

liability  for  unnecessary  injuiy 743 

mortgage  not  a  conveyance 744 

QUO  WARRANTO— 

See  Usurpation  or  Oftics. 

R 

REAL  PROPERTY— 

juriEdiction  of  actions  for 115 

limitation  of  actions  for,  Sec.  815  to - 828 

place  to  try  actions  for 392 

entry  and  possession  of. 820 

ib 821 

ib 322 

ib 328 

^ib 324 

intervention  in  actions  for /....  387 

^                       claims  dir,  may  be  united 4 

ib.; 5 

ib : 6 

ib ■ 7 

how  described  in  pleadings 455 

how  attached  by  officer 542 

execution  against,  what  to  contain 682 

return  of  execution,  how  made ^3 

how  to  enforce  judgments  against : 684 

execution,  to  whom  issued 687 

s  ^                                      how  seized  under  execution 688 

sale  of,  in  partition 763 

sale  of,  in  foreclosure 728 

See  Redemption;  Limitation,  Statute  or. 

RECEIVERS- 

appointments  of,  and  duties  generally 804 

appointment  of,  in  what  cases 564 

on  dissolution  of  corporation 565 

who  not  to  be  appointed ~  566 

oath  and  undertaking  by 567 

powers  of. 568 

investments  of  funds  by 569 

appointment  in  escheated  estates 1270 

RECORD— 

copy  of,  to  be  under  seal  of  Court 152 

what,  in  probate  proceedings,  is  evidence  of  executor's  authority—  1429 
See  Public  Records. 

RECOVERY  OF  PROPERTY— 

^                        claims  for,  to  be  united .' 427 
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REDEMPTION—  Section. 

what  persons  are  redemptioners 701 

property  may  be  redeemed  from  execution  sale 702 

judgment  debtor  or  other  redemptioner  may  redeem 708 

notice  of. 703 

who  to  receive  payments 704 

what  kind  of  money  to  be  paid 704 

redemptioner  must  do  what 705 

Court  to  restrain  waste  pending  time  for  redemption 706 

who  to  receive  rents  and  profits.... 707 

Ihnitation  of  action  for 846 

of  action  for  part  of  mortgaged  premises 847 

REFEREES— See  Refjckenck. 

REFERENCE— 

may  be  ordered  on  trial  of  attorney 298 

may  be  ordered  to  take  account 636 

may  be  ordered  on  agreement  of  parties 688 

when  may  be  ordered  on  motion 639 

number  of  referees  and  their  qualifications 640 

what  party  may  object 641 

groundsof  objection '. 641 

objections,  how  disposed  of. 642 

referees  to  report  within  ten  days 643 

efiTcct  of  referee's  finding 644 

exception  to  findings 645 

m|iy  be  had  in  partition 761 

ib :...  763 

of  the  trial  in  partition 762 

to  divide  property,  rules  to  govern 764 

must  report  proceedings , 765 

report  set  aside  or  afilrmed 766 

expenses  of,  in  partition 768 

security  for  purchase  money  in  partition 777 

.  referees  cannot  be  purchasers  in  action 783 

to  report  sale  of  property 784 

all  to  meet,  but  two  may  act 1053 

REHEARING— 

in  Supreme  Court 47 

See  RuLKS  07  Sufrsmb  Court. 

RELIEF— 

granted  by  judgment 580 

REMEDIES— 

defined •. 20 

division  of. 21 

civil  and  criminal,  not  merged 32 

See  AcTioKs;  Civil  Actiohb. 
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REMITTITUR—  Section. 

on  judgment  of  Supreme  Court 45 

Sec  Rules  of  Supreme  Court. 

REMOVAL  OF  ACTION— See  Transfer. 

RENTS  AND  PROFITS— 

pending:  redemption 707 

of  real  property,  what  seizin  required  in  action  arising  out  of 319 

of  real  property,  where  no  written  lease 336 

claims  for,  may  be  united  in  actions 427 

to  be  paid  to  purchaser  under  execution '. 707 

REPLEVIN— See  Claim  and  Delivery. 

RETURN- 

of  execution 683 

of  gold  dust,  under  execution 688 

See  Execution;  Summons;  Subpcena. 

REVIEW— 

jurisdiction  of  Supreme  Court  to  issue  writ  of 43 

writ  issued  by  District  Courts *. 57 

issued  by  Supremo  Court  at  chambers 48 

may  issue  and  be  heard  in  vacation IIOS 

writ  defined 1067 

when  and  by  what  Courts  granted 1068 

application  for,  how  made 1069 

is  to  bo  directed  to  whom 1070 

contents  of  writ 1071 

proceedings  in  inferior  Court  may  be  stayed  or  not... 1072 

service  of  writ. 1078 

the  extent  of  review  under  writ 1071 

a  defective  return  may  be  perfected 1075 

hearing  and  judgment  on 1075 

copy  of  judgment  must  be  sent  to  inferior  tribunal 1076 

judgment  rolls ; 1077 

rules  of  practice  applicable  to v**-  H^ 

rules  relating  to  new  trials  and  appeals 1110 

what  are  costs  in  actions  on 1032 

See  Rules  of  Supreme  Court. 

REVOCATION- 

of  order  of  probate  of  will,  Sec.  1327  to 1333 

of  letters.    See  Estates  oi'  Decedents. 
See  Wills. 

RIGHTS— 

civil,  when  not  merged 3S 

RULES- 

may  be  made  by  Court  of  record 129 

when  to  take  effect 130 

See  Proceedings;  Courts  of  Justice. 
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KULE  OF  CONSTRUCTION—  Section. 

common  law  of  England  is,  when 4468 

when  lawa  of  this  State  silent 4468 

.of  the  Codes 4478 

as  to  laws  of  1872 4479 

of  the  Codes,  one  with  another 4480 

of  the  conflicts  in  Titles 4481 

of  conflicts  in  Chapters 4482 

of  conflicts  in  Articles 4483 

of  conflicts  in  sections 4484 

of  repeal  of  statutes 4504 

of  law,  what  is 4466 

statutes  and  Constitution 4467 

RULES  OF  THE  SUPREME  COURT-(On  pages  xi  to  xxvii,  Vol.  I.) 

admission  of  attorneys  at  law 1 

application  for  peremptory  writs  of  mandate  and  proceedings  therein  28 

application  for  alternative  writs  of  mandate  and  proceedings  therein  28 
application  for  prerogative  writs  to  show  what,  and  the  real  parties 

in  interest 37 

a  peremptory  writ  of  mandate  to  issue  immediately,  when  awarded  83 

calendar,  how  and  when  arranged 15 

causes  bi*ought  on  for  hearing,  how  and  when 27 

certified  copy  of  opinion  to  accompany  remittitur 23 

copy  of  transcript,  how  served,  what  is  equivalent,  costs 9 

costs,  to  whom  chargeable  primarily,  to  be  paid  when 26 

criminal  cases  to  be  placed  at  the  head  of  the  calendar 16 

dismissal  of  appeal  on  stipulation,  how  entered  by  Clerk 35 

errors  and  defects,  how  corrected 12 

exceptions  or  objections  to  any  of  the  proceedings  in  perfecting  the 

appeal,  how  taken,  and  when 13 

filing  transcripts,  points  and  authorities,  and  service  thereof. 2 

final  argument  in  such  cases,  when  heard;  not  ready,  to  be  con- 
tinued till  next  term 32 

how  other  printing  to  be  done 17 

map  or  survey,  how  furnished  and  referred  to 7 

motions  for  rehearing,  how  made;  frivolous,  to  incur  costs,  etc 20 

number  of  counsel,  and  in  what  time  to  be  heard 18 

on  motion  to  dismia|>  without  notice,  certificate  must  show  what 4 

what  must  be  shown  on  motion  with  notice 4 

opinions  to  bo  corrected,  and  then  recorded  by  the  Clerk 19 

original  paper  may  be  required  to  be  produced,  when  and  by  whom  86 
preliminary  motions  in  such  proceedings  heard  first  day  of  the 

term 30 

printing,  etc.,  as  costs,  how  taxed 11 

proof  of  service  of  notice,  what,  and  proceedings  thereafter 34 

questions  of  fact  in  such  proceedings,  how  disposed  of. 31 

substitution  on  the  suggestion  of  death  or  other  disability  of  a 

party  pending  appeal,  how  made 14 

/ 


1 
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BULES  OP  THE  SUPREME  COURT-   (ConUnued.)  Section. 

time  of  notice  of  motion,  five  days 22 

transcripts  to  be  printed,  how 5 

transcript  to  be  arranged,  how;  this  rule  to  be  strictly  enforced 6 

tran:^cript,  when  not  to  be  filed 8 

transcript  and  papers,  how  withdrawn 24 

when  appeal  may  be  dismissed  for  want  of  filing  the  record,  etc S 

when  remittitur  to  issue 21 

writs  of  certiorari,  when  issued 25 

written  transcript,  and  funds  to  print,  may  be  transmitted  to  the 

Clerk .\ 10 

his  duty  thereon 10 

s 

SALES,  PROBATE— See  Estates  or  Decedents. 

SALES  OP  REALTY— 

in  foreclosure,  how  conducted 728 

when  to  be  ordered  in  partition 76S 

proceeds  of,  incumbered,  how  applied 771 

must  be  at  auction 775 

terms  of,  directed  by  Court 776 

terms  of,  made  known  attinio 782 

who  may  not  purchase 783 

conyeyance,  when  executed 785 

record  of  the  conveyance 787 

See  Execution;  Partition. 

SATISPACTION  OF  JUDGMENT— 

by  whom  acknowledged 179 

how  it  must  be  entered 675 

SATISFACTORY  EVIDENCE— 

definition  of. :.  1835 

SEAL- 

defined 1930 

what  the  word  includes -. 14 

what  Courts  have 147 

continued  to  be  used • 148 

not  before,  are  to  be  provided 149 

as  ofiScial,  private  to  be  used,  when 150 

must  be  kept  by  Clerk 151 

to  what  proceedings  affixed 152 

must  be  affixed  to  execution 082 

L.  S.  or,  to  be  telegraphed 1017 

in  what  way  public,  made 1931 

of  what.  Courts  take  judicial  notice 1875 

public,  authenticates  law  or  document 1901 

record,  how  authenticated  by 1905 
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SEAL—   (Continued,)  Section. 

authenljcation  of  Justice's  record  or  docket  by 1922 

roust  be  affixed  to  official  certificate 1923 

sij^n  or  scroll  may  be  used  for 1931 

on  private  writings 1932 

SECONDARY— 

evidence  defined 1880 

SECULAR— 

acta  not  to  be  performed  on  holidays 13 

SEDUCTION— 

who  may  prosecute  for 374 

lb 376 

SEIZIN— 

within  five  years,  when  necessary  in  civil  action 318 

within  same  time,  for  defending 319 

when  deemed  to  exist 321 

running  with  occupancy,  in  what  cases » 323 

See  PossEBsioK  or  Realty. 

SERVICE— 

of  summons 411 

by  publication 412 

the  manner  of  publication 413 

on  joint  defendants 414 

whittis  proof  of. 415 

of  copy  of  complaint  and  affidavit  in  injunction 527 

of  notice  and  papers , 1011 

by  mail,  when 1012 

by  deposit  in  Post  Office 1013 

when  complete 1013 

upon  whom,  after  appearance 1014 

on  non-resident 1015 

by  telegraph 1017 

of  writ  of  mandate  and  prohibition 1096 

of  writ  of  review 1073 

SHARES- 

homestead  association,  exempt  from  execution 690 

SHARES  AND  INTERESTS— 

seized  on  execution  or  attached .» 688 

in  corporation,  subject  to  seizure 541 

how  levied  on  or  attached 542 

SHERIFF- 

directed  to  provide  Court  room 144 

proof  of  service  of  summons  by... 415 

liability  of,  for  escape.- 501 

liability,  for  selling  without  notice. ^ 693 
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SHERIFF—   (Continued.)  Section, 

liabilityi  on  a  resale  on  execution ^ 697 

to  keep  party  arrested  on  Justice's  process  till  discharged 865 

to  notify  plaintiff  of  arrest 864 

to  detain  person  arrested  for  contempt  till  discharged 1214 

liability,  for  arrest  of  witness 2069 

SHIPS  AND  VESSELS— See  Boats. 

SIGNATURE- 

definition  of. 17 

when  admitted 887 

SINGULAR- 

includes  the  plural  number 17 

SOLE  TRADER- 

who  may  become 1811 

notice,  how  given,  and  what  to  contain 1812 

petition,  what  to  contain  and  when  filed.....*. 1813 

may  have  five  hundred  dollars  of  community  or  husband's  prop- 
erty   1814 

who  may  oppose  it,  and  how 1815 

trial  or  hearing 1816 

decree,  what  it  must  be 1817 

oath,  copy  of  order  to  be  recorded 1818 

rights  and  liabilities  of. 1819 

must  maintain  her  children a. 1820 

husband  of,  not  liable  for  debts 1821 

SPANISH  LANGUAGE— 

the  counties  in  which  proceedings  may  be  in 1056 

SPECIAL  ADMINISTRATORS— 

to  be  appointed '. 1 1411 

special  letters  to  be  issued  in  vacation 1412 

preference  to  those  entitled  to  letters 1413 

oath  and  bonds  of. 1414 

what  they  must  do ;. 1415 

when  their  powers  cease 1416 

deliver  property  and  render  account '  1416 

See  Estates  of  Decedents. 

SPECIAL  CASES— 

jurisdiction  of. 85 

SPECIAL  DAMAGES— 

not  necessary  to  be  alleged  in. libel  and  slander 460 

SPECIAL  PROCEEDINGS— 

definition  of. > 23 

jurisdiction  of. 57 

what  costs  allowed  in 1022 

against  an  attorney 289 


/ 


INDEX.                               '  625 

SPECIAL  PROCEEDINGS—   (Continued.)  Section. 

in  eminent  domain 1243 

for  condemnation ^ 1250 

in  escheated  estate?,  Sec.  1269  to 1272 

in  contest  of  elections 1117 

what  applicable  to  Ju^ticea'  Courts 925 

in  chanp^e  of  venue  in  Justices'  Courts 922 

against  Public  Administrator .* 1740 

STATE— 

definition  of. ......' 17 

costs  in  action  by 1038 

not  required  to  give  bonds 1058 

STATEMENT— 

of  cause  of  action 427 

on  motion  for  new  trial 661 

on  such  motion  to  contain 661 

of  points  in  Judge's  charge 608 

on  appeal  to  County  Court 975 

settlement  thereof...... 975 

when  unnecessary ^ 976 

of  findings,  etc.,  bill  of  exceptions 661 

STATE  OFFICER— 

in  action  by,  State  need  not  give  bonds 1058 

STATUTE— » 

Judge  to  construe,  how 1858 

intention  of  Legislature  to  control 1859 

construction  in  favor  of  natural  rights  prevail 1866 

definition  of  public  and  private 1898 

recitals  in,  how  far  evidence 1903 

/                private,  pleaded  by  reference*. 459 

with  relation  to  the  Code,  repealed « 18 

See  Evidence;  Public  Writings. 

STATUTE  OF  FRAUDS— See  Eyidence. 

Statute  of  limitations— 

how  pleaded 458 

STATUTORY  PROHIBITION— 

effect  of,  on  statutes  of  limitation 356 

STAY  OF  PROCEEDINGS— 

undertaking  on  appeal  from  money  judgment 942 

on  appeal  for  delivery , 948 

on  judgment  directing  execution  of  conveyance 944 

in  actions  concerning  realty 945 

when  appeal  perfected 946 

on  judgment  in  other  cases 949 

79— .Vol.  II.— Co.  Civ.  Fao. 
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STAY  OP  PROCEEDINGS—  (Caniinued.)       .  Section. 

OD  appeal  to  County  Court 978 

in  cases  of  review 1071 

See  Appkal. 

STREET— See  Highways. 

SUB-CONTRACTORS— 

are  all  but  those  contracting  with  owner 1192 

See  LiKNS. 

SUBPCENA- 

for  witnesses,  definition  of. 1965 

issued  by  Justice  of  Peace 919 

how  to  be  issued 1966 

how  to  be  served 1967 

how  to  be  served  on  concealed  witness 1966 

witness  compelled  to  attend —  1969 

person  present  compelled  to  testify 1990 

punished  for  disobedience 1991 

forfeiture  therefor 1992 

warrant  may  issue  for  witness,  when 1998 

contents  of  warrant 1991 

if  witness  prisoner,  how  brought 1996 

motion  for  warrant 1996 

imprisoned  witness  ozamined 1997 

to  witness,  before  Commissioner 2036 

See  EviDKNCK. 

SUBSCRIBING  WITNESS— 

definition  of 1935 

when  called  to  prove  instrument 1940 

how  proved  on  his  denial  of  knowledge 1941 

See  Eyidki^cs;  Wills. 

SUBSTANTIAL— 

justice  the  rule  of  construction  of  pleading ~  452 

SUBSTITUTION— 

'  of  parties  to  action 365 

SUCCESSIVE— 

actions  as  new  causes  arise  may  be  prosecuted 1047 

SUCCESSOR- 

of  Justice,  who  is 917 

m  case  of  dispute,  who  is 918 

SUMMONS— 

actions  commenced  by 405 

when  may  issue 406 

how  issued,  directed,  and  what  to  contain 407 

alias 406 

how  served  and  returned 410 
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SUMMONS—   (Continued.)  Section. 

how  served  on  particular  persons..^ 411 

publication  of,  may  be  made 412 

service  in  partition 757 

inaction  on  liens 1191 

by  publication  and  appointment  of  attorney 413 

how  served  by  telegraph 1017 

when  part  only  of  several  defendants  are  served 414 

proof  of  service  of,  what  constitutes 415 

jurisdiction  acquired  by .'. 416 

is  part  of  judgment  roll ^...\  670 

provisions  not  applicable  to  contempts 1016 

when  to  issue  by  Police  Courts 980 

in  what  counties  may  issue  in  Spanish  language 1056 

issued  by  Justices'  Courts 844 

to  issue  withii)  one  year 840 

time  to  appear  before  Justice 845 

alias,  may  issue 846 

service  of,  in  Justice's  Court 848 

by  whom  served  therein 849 

hour  for  appearance 850 

issuance  of,  waived 841 

to  juror,  in  general,  Sec.  225  to 251 

in  partition 756 

in  actions  against  boats 816 

in  forcible  entry  and  detainer 1166 

service  in  forcible  entry  and  detainer 1167 

in  escheated  estates 1269 

in  eminent  domain,  what  tf>  contain 1245 

how  issued  and  served 1245 

to  interpreter 1884 

when  to  issue,  against  joint  debtors  after  judgment 969 

in  proceedings  against  joint  debtor 990 

with  what  accompanied  ...y 991 

See  Jurob;  Actions. 

SUBMISSION— 

of  controversy  without  action 1138 

judgment  thereon,  like  others 1139 

judgment  may  be  enforced  or  appealed  from,  like  others 1140 

SUPPLEMENTAL  PLEADINGS— 

filing,  and  how  served 464 

must  be  filed  and  served 465 

SUPPLEMENTARY  PROCEEDINGS- 

debtor  required  to  answer  concerning  his  property,  when 714 

proceedings  to  compel  debtor  to  appear 715 

\   in  what  cases  he  may  be  arrested 715 

what  bail  may  be  given 715 
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SUPPLEMENTARY  PROCEEDINGS—   (Continued.)  Section, 

any  debtor  of  the  judgment  debtor  may  pay  the  latter*s  creditor...  716 
examination  of  debtors  of  judgment  debtor,  or  of  those  having 

property  belonging  to  him : 717 

"witnesses  required  to  testify 718 

Judge  may  order  property  to  be  applied  on  execution 719 

proceedings  upon  claim  of  another  party  to  property 720 

denial  of  indebtedness  to  judgment  debtor 720 

disobedience  of  orders,  how  punished » 721 

applicable  to  Justices'  Courts 905 

SUPREME  COURT  CLERK— 

to  certify  judgment,  etc 958 

See  Rules  of  Supremje  Coukt. 

SUPREME  COURT— 

mcmbersrof  the 40 

Chief  Justice 41 

jurisdiction  of  two  kinds 42 

original  jurisdiction 43 

appellate  jurisdiction 44 

may  reverse,  affirm,  or  modify* 45 

remittitur 45 

number  of  Justices  to  transact  business 46 

number  to  pronounce  judgment 47 

always  open  for  what , 48 

terms,  when  held 49 

additional  terms 49 

writs  issued  and  opinions  filed  in  vacation 48 

terms,  where  held 50 

to  have  seal 147 

Secretary  and  Bailiff,  how  appointed 265 

Secretary,  tenure  of  office  of. •  266 

the  seal  now  used  is  the  one  to  be 147 

cases  must  be  decided  within  what  ^ime.    Note  to 50 

See  Rules  of  Supreme  Court. 

SURRENDER  OP  DEFENDANT— 

by  his  bail »....  488 

bail  may  arrest  for  purpose  of. 489 

SUSPENSION— 

of  attorney,  proceedings  for 287 

proceedings  for,  by  the  Court 289 

of  administrator,  when 167 

SWEAR— 

defined.    Subd.7 .' 17 

SUPREME  JUSTICE— 

term  of  office  of. 40 

who  eligible  to  office  of 156 
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SUPREME  JUSTICE—   (Continued.)  Section. 

must  not  act  as  attorney 172 

extent  of  powers  of 179 

has  what  power  at  chambers 46 

■ 

SURETIES— 

action  by,  for  pa3''ment  of  debt  by  principal 1050 

in  all  cases  to  justify  on  undertakings 1057 

SURPRISE— 

ground  for  motion  for  new  trial 657 

relieved  by  amendment 473 

SURVEY— 

land  taken  for  public  use 1042 

T 

TEAMSTER— 

what  property  of,  exempt  from  execution 690 

TELEGRAPH— 

service  of  papers  made  by 1017 

TENANT— 

cases  specified  where,  guilty  of  unlawful  detainer 1161 

TENDER- 

before  suit,  effect  on  costs 1030 

when  equivalent  to  payment. ,,.,  2074 

payment  entitles  to  receipt 2075 

objections  to,  must  bo  specified 2076 

TENURE— 

of  office  preserved 6 

,,     affected  by  repeal  of  Act 7 

TERMS  OF  COURT—         % 

failure  of,  does  not  affect  proceedings 184 

always  open  for  what 48 

Supremo  Court 49 

District  Courts,  to  continue  how  long 76 

held  at  county  seat.... 75 

of  District,  enumerated.  Sec.  58  to 74 

County  Courts 88 

for  what  always  open 89 

to  be  held  at  county  seats 90 

to  continue,  Note  to : 90 

Probate  Courts 99 

held  at  county  seat 100 

Municipal  Court , 108 

where  held 109 

Justices'  Courts  always  open,  where 118 
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TEEM  OF  OFFICE—  Section. 

Supreme  Justices... 40 

District  Judj^es 56 

County  Judges 83 

Probate  Judge  of  San  Francisco S6 

Municipal  Judge  of  Sun  Francisco 105 

Justices  of  the  Peace 113 

TESTIFY— 

word  defined 17 

TESTIMONY— 

of  witness,  what  kind  of  evidence 1827 

of  witness,  how  taken ^ 2002 

affidavit  defined 2003 

deposition  defined 2004 

oral  examination  defined 2005 

deposition,  how  taken 2006 

out  of  this  State,  taken  by  deposition 2020 

in  this  State 2021 

in  partition 774 

in  contesting  probate 1309 

in  probate  proceedings,  to  be  in  writing 1316 

evidence  may  be  perpetuated 2083 

manner  of  application  for  order  to  perpetuate 20M 

notice  of  time  and  place  to  be  given < 2085 

manner  of  taking  deposition 2086 

deposition  to  be  filed 2087 

when  the  evidence  may  be  produced 2088 

effect  of  the  deposition « 2089 

taken  in  case  of  adjournment 596 

THINGS  IN  ACTION- 

assignment  of,  not  to  prejudice  defense.....^ 366 

THIRD  PERSON— 

claim  of  property  by,  in  replevin 519 

claim  of  property  by,  on  attachment 549 

claim  of  property  by,  on  execution 689 

property  of  debtor  in  hands  of. 717 

TIME- 

when  this  Code  takes  effect 2 

how  computed 12 

of  performance  may  be  extended 1054 

when  eminent  domain  title  takes  effect 1258 

exception  as  to  notice  of  appeal .\ 1054 

enlargement  of,  to  plead  in  discretion  of  Court 473 

Courts  take  judicial  notice  of  measurement  of. 1875 

\  TITLE- 

of  this  volume 1 

to  real  property.    See  Real  Property. 
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TOOLS—  Section. 

I                                          exempt  from  execution 690 

TOWN-     • 

'                                          summons  served  on 411 

TRANSCRIPT— 

of  judgment  is  lien  from  filing 674 

evidence  of  executor*s  authority 1429 

TRANSFER- 

of  interest  does  not  abate  action 885 

on  disqualification  of  Judge 396 

on  order  for  papers  to  be  transmitted 899 

of  proceedings  after  judgment,  in  certain  cases 400 

of  motions  and  orders t 1006 

when  Probate  Judge  not  to  act 1430 

Probate  Judge  being  disqualified,  where 1431 

not  to  change  right  to  administer 1432 

re-,  how  made 1432 

proceedings  returned  to  original  Court 1433 

TRESPASS— 

by  cutting  and  carrying  away  trees 738 

measure  of  damages  in 734 

damages  may  be  trebled 735 

I  TRIAL— 

order  of  conduct  of  proceedings  on 607 

I                                           the  Court's  charge*  to  the  jury 608 

Court  must  furnish  points  contained  on  charge  to  parties 608 

party  asking  specif  instructions 609 

jury  may  view  the  premises 610 

charge  when  jury  permitted  to  separate 611 

what  jury  may  take  with  them 612 

decision  or  deliberation  of  jury 613 

may  come  into  Court  for  further  instructions 614 

proceedings  in  case  a  juror  becomes  sick 615 

when  prevented  from  giving  verdict,  cause  may  be  again  tried 616 

while  jury  are  absent,  Court  may  adjourn  from  time  to  time 617 

sealed  verdict 617 

final  adjournment  discharges  jury 617 

.  verdict,  how  declared;  form  of. 618 

polling  the  jury 618 

proceedings  when  verdict  is  informal 619 

what  actions  at,  are  contempts 1209 

in  Justices*  Courts,  Sec.  878  to 887 

exceptions  may  be  taken  at .*  646 

what  excepted  to  of  course 647 

exceptions,  form  of. 648 

exceptions  signed  by  Judge  and  filed  with  Clerk • 649 
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TRIAL—   {Co7itinued,)  Section. 

exceptions  not  presented  at  time  of  ruling 650 

exceptions  settled  upon  notice 650 

exceptions  after  judgment 651 

when  exceptions. refused,  application  to  Supreme  Court  to  prove  the 

same 652 

proceedings,  when  Judge  ceases  to  hold  office 658 

testimony  to  be  taken  down  by  the  Clerk 1^1 

what  facts  to  be  proved  on 1B70 

witness  may  be  excluded  from. Court-room 2043 

interrogation  of  witness,  in  control  of  Court 2044 

order  of  proof,  how  regulated 2042 

proof  in  forcible  entry  and  detainer 1172 

testimony  taken  by  deposition,  on  adjournment 596 

deposition,  when  used  on 2028 

deposition  for  use  of  either  party 2032 

certified  copy  of  deposition  used 2088 

of  attorney 297 

of  rights  to  property  on  execution 689 

against  debtor  of  judgment  debtor 719 

of  action  against  party  attached 720 

of  proceedings  against  joint  debtor 994 

of  one  on  arrest  for  contempt 1217 

for  dissolution  of  corporation 1232 

for  taking  private  property  for  public  use 1247 

in  escheated  estates 1271 

of  claim  to  estate  escheated... i 1272 

for  change  of  names 127S 

in  contesting  probate ^ 1313 

to  revoke  probate 1330 

of  application  of  sole  trader 1816 

By  thk  Court — 

jury,  when  and  how  waived 631 

decision  in  writing  and  tiled,  when 632 

facts  and  conclusions  to  be  separately  stated 633 

judgment  on 633 

findings  may  be  waived,  how 634 

findings,  how  prepared 635 

proceedings  after  determination  of  issue  of  law 636 

reference  may  bo  ordered 636 

issues  of  law  first  disposed  of 592 

b>ee  I6SU£8. 

By  jttky— 

jury,  how  drawn 600 

each  party  entitled  to  four  peremptory  challenges 601 

grounds  of  challenge 602 

challenge,  how  tried 603 

jury  to  be  sworn 60i 


I 
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TBXAL  (By  jury)—  (Ocmtiimed.)  Section. 

allowed  in  Police  Courts 032 

may  be  ordered  on  mandate  and  prohibition 1090 

See  Issues;  Juky;  Tbial. 
By  bkfebexck — 

upon  agreement  of  parties 688 

when  ordered  on  motion 6S9 

number  of  referees,  qualifications,  etc 640 

either  party  may  object;  grounds  of  objection 641 

objections,  how  disposed  of i 642 

referees  to  report  within  ten  days 648 

effect  of  report,  how  excepted  to,  etc 648 

effect  of  findings 644 

how  excepted  to 645 

by  referees  in  probate  matters 1508 

in  partition 762 

two  or  three  referees  may  do  what. 1053 

See  Bkfsbskcs. 

TRUSTEE— 

of  express  trust  to  sue  without  joining  beneficiary 869 

costs  in  proceedings  by  or  against 1081 

claims  against,  to  be  united 427 

ordered  to  deposit  money  in  Court ^ 572 

t 

u 

UNANSWERABLE  EVIDENCE- 

definition  of. ^ ^  1978 

UNOERTAINTY- 

as  a  ground  for  demurrer 430 

UNDERTAKINGS- 

of  plaintiff  in  claim  and  delivery 512 

exception  to,  and  proceedings  thereon 618 

of  defendant  for  redelivery 514 

justification  of  sureties '. 615 

qualification  of  sureties 616 

action  upon,  on  dismissal , 681 

action  upon,  in  a  contempt 1220 

action  upon,  in  attachment 552 

action  on  release  of  attachment 555 

defense  which  may  be  set  up  in  action  on 521 

of  plaintiff  before  arrest  and  bail 482 

same  injustice's  Court 862 

delivery  of,  by  defendant  on  arrest — ^  492 

on  arrest  for  contempt 1216 

'          of  plaintiff  before  injunction 529 

80_VoL.  II.— Co.  Civ.  Pro. 
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UNDERTAKINGS—   {Continued.)  Section, 

of  plaintiff  on  attachment 539 

ib 8CT 

by  defendant  for  release  of  attachment ~  o54 

ib 868 

of  debtor  in  supplementary  proceedings 715 

given  by  receiver -.  567 

in  action  for  attachment  of  steamer,  boat,  or  vessel... i 818 

in  action  for  release  of  attachment  against  boats  or  vessels 819 

for  continuance  in  Justices'  Courts 877 

on  proceedings  to  condemn  land 1254 

*            on  appeal  to  be  filed 941 

ib 949 

ib 970 

to  be  given  on  appeal  to  County  Court 978 

justification  of  sureties 978 

for  costs  required  of  non-resident 1086 

if  not  given 1087 

justification  of  sureties  on  all 1057 

applicable  to  guardians 1809 

applicable  to  administrators 1393 

not  required  from  the  State  p^  a  party 1058 

on  appeal,  not  required  of  executors 970 

See  Bond. 

UNINTELLIQIBILITY- 

as  aground  for  demurrer .* 430 

UNITED  STATES— 

definition  of  term 17 

UNMARRIED  FEMALE- 

may  sue  for  seduction 374 

USURPATION  OF  OFFICE  OR  FRANCHISE- 

certain  writs  abolished 802 

action  brought  against  whom 803 

person  entitled  to  office  to  be  set  forth  in  complaint • 804 

party  usurping  may  be  arrested 804 

judgment  may  determine  what 805 

when  judgment  in  favor  of  applicant 806 

damages  recovered 807 

rights  of  several  persons  determined  in  one  action 808 

if  defendant  guilty,  what  judgment  to  be  rendered 809 

V 

VACANCY- 

in  office  of  Judge  does  not  affect  proceedings 184 

VACATION— See  Chambers. 

VALUE— 

actual,  of  property  to  be  stated  in  affidavit  in  replevin 510 

jury  to  determine,  of  specific  personal  property,  when 627 
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VAKIANCE—  Section. 

if  milled  by  material,  how  provided  for 469 

immaterial,  disregarded 470 

a  failure  is  not  deemed  a  variaDce 471 

amendments  by  the  Court  allowed  generally 473 

party  may  be  sued  by  fictitious  name 474 

there  is  no  error  or  defect  unless  it  affects  a  substantial  right 475 

VENIRE— See  Jurors;  Jury. 

VENUE— See  Place  of  Trial. 

VERDICT— 

when  prevented,  action  may  be  again  tried 616 

sealed  verdict  may  be  directed  to  be  brought  in 617 

how  declared. 618 

form  of 618 

jury  to  be  polled 618 

informal,  proceedings  thereon 619 

general  and  special,  defined 624 

when  a  general  or  special,  may  be  rendered 625 

in  actions  for  recovery  of  money,  or  establishing  a  counter  claim...  626 

entry  of. 628 

in  actions  for  recovery  of  specific  personal  property 627 

in  forcible  entry  and  detainer 1174 

in  actions  to  quiet  title 740 

in  proceedings  against  debtors 994 

in  proceedings  to  contest  probate  of  will , 1814 

findings  of  referee  is  a  special  verdict 648 

causes  for  vacation  of. 657 

exceptions  to,  must  specify 648 

is  part  of  judgment  roll 670 

may  be  reviewed  on  appeal 956 

VERIFICATION— 

when  answer  to  be  verified 446 

how  the  pleadings  are  verified 446 

by  affidavit 2009 

genuineness  and  execution  of  instrument,  when  admitted 447 

genuineness  and  execution  of  instrument  admitted  unless  denied 

under  oath ^ 448 

when  genuineness  and  execution  of  instrument  not  admitted 449 

complaint  for  an  ii^unction  to  be  verified 527 

accusation  against  attorney  to  be  verified 291 

complaint  against  steamboat  or  vessel  to  be  verified 815 

application  for  voluntary  dissolution  to  be  verified 1229 

VESSELS- 

deflnition  of. 17 

See  Boats. 
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WAIVER—  Section. 

of  summons,  what  is ^ 406 

of  juiy  trial,  when 631 

WAGES- 

exempt  fh)m  execution,  what  and  when 690 

of  manner,  a  preferred  claim,  when 825 

WAR- 

removal  of  Court  on  account  of. % 142 

effect  of,  on  limitations y. 354 

WARD— See  Guardiai?  and  Wakd.  ^ 

WARRANT— See  Coktbmpt;  Akkest  akd  Bail. 

WASTE— 

actions  for,  against  guardians,  tenants,  and  others 732 

restrained  during  time  for  redemption 706 

what  is 706 

by  executors  and  administrators  may  be  restrained,  when 1341 

to  be  restrained  during  foreclosure 745 

claim  of  damages  for,  united  in  action 427 

WILLS- 

indudes  codicil,  Subd.  14 17 

jurisdiction  of,  in  Probate  Courts 97 

exercised  over  estate  bequeathed  by 1294 

when  the  estate  is  in  more  than  one  county 1295 

custodian  of  will  to  deliver  it 1296 

I)enalty  for  non-delivery 1298 

who  to  petition  for  probate  of 1299 

contents  of  petition  for  probate  oi, 1300 

executor  forfeits  right  to  letters 1301 

order  for  production  of. 1302* 

disobedience  of  order 1302 

notice  of  petition  for  probate 1303 

how  and  who  to  be  notified 1304 

petition  presented  at  chambers. 1305 

hearing  proof  of  will  after  service  of  notice 1306 

who  may  appearand  contest  probate 1307 

what  required  to  prove  will \ 1308 

probate  of  will  when  no  contest 1308 

CoKTSSTiKa  Pbobatjc  oj— 

contestant  plaintiff,  and  petitioner  defendant 1312 

jury  to  be  obtained,  and  trial  had 1313 

verdict  of  jury,  judgment .'. 1314 

witnesses,  who  and  how  many  may  be  examined 1315 

when  proof  of  handwriting  admitted 1315 

testimooy  reduced  to  writing  for  future  evidence 1816 
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WILLS  (CoNTESTiNO  Pbobatb  of)—   {OontintLed,)  Section. 

if  proved,  certificate  to  be  attached 1817 

will  and  proof  to  be  filed  and  recorded 1818 

probate  may  be  contested  within  one  year 1327 

citation  to  be  issued  to  parties  interested 1328 

hearing  on  proof  of  service * 1329 

petitions  for  revoke  of  probate,  how  tried 1830 

what  judgment  to  be  rendered 1830 

on  revocation  of,  power  Of  executor,  etc.,  ceases 1831 

costs  and  expenses,  by  whom  paid 1332 

probate,  when  conclusive 1338 

one  year  After  removal  of  disability  given  to  infants  and  others 1338 

wills  proved  in  other  State  to  be  recorded,  when  and  where 1322 

proceedings  on  the  production  of  foreign  will 1323 

hearing  pr^of  of  probate  of  foreign  will 1324 

proof  of  lost  or  destroyed  will  to  be  taken 1338 

must  have  been  in  existence  at  time  of  death 1339 

to  be  certified  and  recorded , 1340 

Court  to  restrain  injuries 1341 

Nunc  UP  ATI  VK— 

when  and  how  admitted  to  probate 1844 

additional  requirements  in  probate  of. , 1845 

contests  and  appointment  to  conform  to  provisions  as  to  other  wills  1846 

WITNESSES- 

definitionof. 1878 

all  persons  capable  of  perception  and  communication  may  be 1879 

persons  who  cannot  testify 1880 

persons  in  certain  relations  to  parties,  prohibited 1881 

when  privileged  persons  must  testify a 1882 

Judge  or  juror  may  be  a  witness 1883 

when  an  interpreter,  to  be  sworn.... 1884 

Probate  Gourt,  may  compel  to  attend 97 

every  Court  may  compel  to  attend .'..  128 

when  is  compelled  to  attend 1989 

served  with  subjxsna  to  attend 2064  - 

attendance  enforced  in  contesting  elections 1120 

protected  from  arrest,  when 2067 

Pboductiok  or— 

subpcena  for,  defined 1966 

how  subpoena  issued 1966 

issued  in  contested  election  cases 1120 

how  served 1967 

served  by  telegraph 1020 

served  on  concealed 1988 

is  compelled  to  attend 1969 

person  present  to  testify 1990 

disobedience  punished 1991 

what  forfeiture  for  disobedience 1992 
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WITNESSES  (Production  of)—   {Continued:}  Section. 

warrant  may  issue  to  bring 1903 

contents  ot  a  warrant 1994 

if  a  prisoner,  how  brought 1995 

brought  on  whose  motion 1996 

imprisoned,  how  ei:amined 1997 

Bights  and  duties — 

bound  to  attend  when  subpoenaed 2064 

must  answer  questions .- ;.  2065 

right  to  protection  of  Court ^)66 

protected  fi'om  arrest,  when 2067 

arrest  void,  liability  for 2068 

affidavit  to  be  made  by 2069 

discharged  from  arrest ....    .' 2070 

how  sworn 1846 

rights,  in  the  form  of  swearing 2095 

by  either  oath  or  affirmation .'. 2097 

TESTIMONY  OF— 

in  proceedings  against  debtor  of  debtor 718 

examined  on  trial  of  challenge 603 

number  required  to  prove  contested  will 1308 

number  for  uncontested  will «. 1815 

to  what  can  testify 1845 

presumptions  in  favor  of. 1847 

mode  of  taking,  Sec.  2002  to 20O6 

See  Examination  of  Witnesses;  Deposition. 

WORDS— 

the  singular  includes  the  plural 17 

the  masculine  convertible  with  feminine 17 

construed  by  context , 16 

giving  Joint  authority,  how  construed 15 

and  terms  construed 17 

WORK- 

.     must  not  be  done  on  holidays 13 

WRIT- 

includes  what ^  17 

jurisdiction  for  issuance  of 43 

ib 57 

ib 85 

ib : 97 

of  Probate  Court,  issued  at  chambers 167 

under  seal  of  Court 152 

what  abolished 802 

served  by  telegraph ', 1017 

WRITI^GS- 

defined 17 

one  kind  of  evidence 1827 


I 
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WRITINGS—  {Omtinued,)  Section. 

original  writings  original  evidence 1829 

copies  are  secondary  evidence 1830 

contents,  how  proved 1855 

agreement  deemed  the  whole 1856 

construction  of  language  at  place  where  used. 1857 

general  rule  of  construction  of. 1858 

intention  of  parties  pursued 1859 

circumstances  considered 1860 

construed  by  general  acceptation .- 1861 

construed  as  understood  by  the  parties • 1865 

written  words  in,  control  those  printed 1862 

skilled  persons  may  decipher  characters 1863 

of  constructions,  which  preferred 1864 

of  interpretations,  which  preferred 1866 

•   are  public  and  private 1887 

what  public 1888 

what  private 1889 

inspection  of,  demanded 1000 

shown  to  witness  may  be  inspected  by  adverse  party  first 2054 

all  persons  may  inspect  and  copy  public 1892 

custodian  of,  bound  to  give  copies .*. 1893 

copy,  how  certified 1923 

altered,  who  to  explain : 1982 

Public— 

every  citizen  entitled  to  inspect  and  copy 1892 

public  officers  bound  to  give  copies 1893 

four  kinds  of. i  1894 

laws,  written  or  unwritten 1895 

written  laws  defined.. 1896 

Constitution  and  statutes 1897 

public  and  private  statutes  defined 1896 

unwritten  law  defined 1899 

books  containing  laws  presumed  to  be  correct 1900 

public  seal  authenticates  a  law  or  document 1901 

other  evidence  of  laws  of  other  States 1902 

recitals  in  statutes,  how  far  evidence 1903 

judicial  record  defined 1904 

record,  how  authenticated  as  evidence 1905 

record  of  a  foreign  country,  how  authenticated 1906 

oral  evidence  of  a  foreign  record 1907 

eflfect  of  a  judgment  upon  rights  in  various  cases 1908 

effect  of  other  judicial  orders,  when  conclusive 1909 

where  parties  are  to  be  deemed  the  same 1910 

what  deemed  ai^udged  in  a  judgment ; 1911 

where  sureties  bound,  principal  is  also 1912f 

record  of  another  State,  its  effect 1913 

record  of  a  Court  of  admiralty 1914 

efifect  of  a  foreign  judgment. 1915 
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WHITINGS  (Public)—   (Continued.)  Section. 

manner  of  impeaching  a  record 1916 

the  juriiidiction  necessary  in  a  judgment. 1917 

manner  of  proving  other  official  documents 1918 

public  record  of  private,  evidence 1919 

entries  in  official  books  primary  evidence 1920 

Justice's  judgment  in  other  States,  how  proved 1921 

ib  1922 

contents  of  other  official  certificates 1923 

provisions  in  relation  to  States  apply  to  Territories 1924 

oertificates  of  purchase  primary  evidence  of  ownership 1925 

entries  made  by  officers  or  Boards  primary  evidence 1926 

Private— 

classified 1929 

seal  defined « 1930 

manner  of  making  it a.  1931 

effect  of  a  seal 1932 

execution  of  an  instrument  defined 1933 

compromise  of  a  debt  without  seal  good 1934 

subscribing  witness  defined 1935 

books,  maps,  etc.,  how  &r  evidence 1936 

original  to  be  pfoduced  or  accounted  for 1937 

when  in  possession  of  adverse  party,  notice  to  be  given 1938 

called  for  and  inspected  may  be  withheld...... 1939 

where  there  is  a  subscribing  witness,  the  proof. f. 1940 

other  witnesses  may  also  testify 1941 

when  evidence  of  execution  not  necessary 1942 

evidence  of  handwriting 1943 

allowed  by  comparison 1944 

ib 1946 

entries  of  decedent's  evidence  in  specified  cases 1946 

copies  of  entries  also  allowed 1947 

acknowledged  and  certified 1918 

County  Clerks  to  keep  private  papers  deposited ~  1949 

public  records  not  to  be  carried  about 1950 

Inbpkction  oir— 

a  party  may  demand  inspection  and  copy  of  a  book,  paper,  etc... 1000 

WRITTEN  INSTRUMENT— 

set  up  in  complaint,  how  controverted 447 

set  out  in  answer,  how  controverted 448 

inspection  of,  may  be  demanded 1000 

inspection  of,  effect  of  refusal 449 

inspection  of,  shown  to  witness ; 2054 

Y 

TEAR— 

defined 17 
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